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W.  toplt,  PrtMer, 


ADVERTISEMENT. 


The  Author  has  in  this  Volume  completed 
his  intention  of  publishing  a  Collection  of 
Decisions  respecting  the  present  Practice 
and  Pleading  in  the  Court  of  King's 
Bench  (a) ;  and  which  are  here  arranged, 
according  to  the  subject  matter.  Some 
valuable  Decisions  of  the  Court  of  King's 
Bench,  after  the  year  1782,  and  during 
a  time  when  there  were  no  Reports  of  the 
Cases  determined  in  that  Court,  are  also 
introduced.  The  latter  have  been  taken 
from  the  Paper  Books  of  the  late  Mr. 
Justice  AsHUJEtsT,  with  the  Arguments 
and  Decisions  of  the  Court  in  the  hand- 

■ 

writing  of  that  learned  Judge ;  and  there- 
fore their  accuracy  cannot  be  questioned. 
A  few  Notes  of  the  Author  have  been 
introduced,  and  a  copious  Index  concludes 
the  work. 

J.  CHITTY. 

\6th  Aug.  1823. 

(a)  See  Advertisement  to  Vol.  I. 


ADVERTISEMENT. 


The  object  of  the  Author  in  publishing 
the  First  and  Second  Volumes  of  these 
Reports  (which  will  complete  his  under- 
taking,) is  to  afford  a  concise  view  of  the 
recent  Decisions,  which  establish  the  pre- 
sent Practice  of  the  Court  of  King^s  Bench. 
Cases  upon  other  important  Branches  of 
the  Law  will  also  be  found  incorporated 
in  this  volume. 


23'/  Sept.  18*22. 
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«  ABATEMENT. 

1817'       must  in  general  be  ignorant  of  the  number  of  proprie^ 

Ansell       tors,  and  might  be  defeated  on  such  a  plea  in  several 

WATBRH0U8E.  successive  actions,  cited  Govett  v.  Radnidge,S  East,  70. 

and  Dixon  v.  Clifton,  «  If  its.  3 19. 

Lord  Ellen  borough  C.J.  In  this  case  I  see  in 
the  deelaralioii  no  word  of  contract. 

It  has  been  expressly  avoided  by  the  pleader,  and 
the  declaration  states  that  the  defendant  was  a  common 
carrier,  which  made  him  liable  at  common  law.  Mr. 
Justice  Wilmot  says  he  is  defendant,  tx  delicto.  Govett 
V.  Radnidge  is  a  strong  case  for  plaintiff.  In  Max  v. 
Roberts,  12  East,  89-  2  New  Rep.  454.  Powell  v.  Lay- 
ton,  2  New.  Rep.  365,  tlia  defendant  wa»  not  gtaked 
to  be  a  common  canier,  and  there  were  express  words 
of  contract,  and  a  ship  owner  is  not  a  common  carrier: 
here  he  is  a  common  carrier,  and  this  attaches  the  duty 
of  law.  Max  v.  Roberts  was  ako  an  action  against  a 
ship  owner.  The  law  casts  no  duty  on  ship  owners ; 
his  duty  arises  out  of  his  contract. 

Chitty,  contri.  The  declaration  is  not  framed  on 
the  custom  of  the  realm,  nor  is  it  averred  that  defencl* 
ant  was  a  common  carrier.  If  the  declaration  had 
been  framed  in  assumpsit  it  is  clear  the  defendant 
might  have  pleaded  in  abatement;  and  the  plaintiff 
cannot,  by  changing  the  form  of  action^  take  away  a 
ground  of  defence  that  would  otherwise  subsist.  Jen'* 
nings  V.  Rundatt,  8  T.  Rep.  355.  He  also  relied  on 
Budd/e  V.  Wilson,  6  Term.  Rep.  369;  Powell  v.  Layton, 
2  New  Rep.  S65,  as  resembling  the  present. 

Ba  YLEY  J.  Those  were  cases  of  non-feazance.  Date 
V.  Hall,  1  fVils.  281,  as  observed  on  m  SelwyrCs  Ni.  Pri. 
5th  ed.  412,  416 ;  and  Max  v.  Roberts,  id.  412,  3,  were 
also  referred  to. 

'   Ricttardson*    In  Jennings  v.  Rundall  there  was  no 


4  ApATEMENT. 

AirsELL       which  the  coach  was  overturned.    The  plea  saysj  that 
Watebhouse.  ^^1  ^^^  parties  were  guilty  of  the  carelessness  and  negli* 

gence.  There  was  no  such  plea  before  Buddie  v. 
Wilson,  6  T.  R.  369p  which  was  a  case  of  non-feazance, 
and  the  court  overruled  the  plea  on  another  point. 
Gavett  y.  Radnidge  would  be  the  case  to  follow,  if  ne- 
cessary to  decide  between  conflicting  cases.  The 
case  of  Powell  v.  Layton,  and  other  cases  against  ship 
owners,  are  distinguishable. 

Abbott  J.  This  decision  will  not  interfere  with 
former  authorities.  A  duty  attaches. on  a  common 
carrier.  The  declaration  contains  an  accurate  descrip- 
tion of  a  common  carrier.  Plaintiff  has  his  election, 
and  may  declare  in  either  form,  either  for  a  tort,  or  in 
assumpsit  on  the  expressed  or  implied  contract. 

HoLROYD  J.  was  of  the  same  opinion.  This  action 
is  founded  on  what  is  quite  collateral  to  the  contract, 
if  any ;  and  the  terms  of  contract,  unless  charging  the 
duty  of  a  common  carrier,  are  in  this  case  quite  imma- 
terial. Declaration  states  obligation  imposed  upon 
him  by  the  law.  This  is  an  action  against  a  person* 
who,  by  ancient  law,  held  as  it  were  a  public  office, 
and  was  bound  to  the  public.  Innkeepers  were  liable 
to  indictment  for  extortion  by  ancient  law,  as  well  as 
action  to  refund.  This  action  is  founded  on  the  ge- 
neral obligation  of  the  law,  and  ex  delicto  for  acting 
against  it. 

Judgment  for  plaintiff. 

Respondeat  ouster. 


6  ABATEMENT. 

]  820.        that  it  was  necessary  for  him,  in  order  to  support  the 

^^jjg       plea  in  abatement,  to  proc^^  the  attendance  of  several 

agauut        witnesses  from  Ireland,  for  the  purpose  of  proving  his 

uitiQBAx^BQ.  title  to  the  barony  of  Athelry ;    but  those  persons 

being  in  official  situations  in  Dublin,  it  would  be  im- 
possible for  him  to  procure  their  attendance  for  the 
sittings  after  this  Term ;  and  that  he  was  advised  by 
counsel  that  he  was  entitled  to  his  privilege,  and  that 
he  was  now  in  the  course  of  proceeding  to  establish 
his  claim  to  the  title  of  Baron  Athelry,  by  legal 
process. 

Marryaii  now  shewed  cause  against  the  rule^  and 
contended  that  the  plea  in  abatement  was  obviously 
a  dilatory  plea,  and  consequently  the  defendant 
should  be  in  a  condition  to  support  it  with  prompti- 
tude. The  affidavit  upon  which  the  motion  was  made, 
did  not  swear,  that  the  supposed  witnesses  necessary  to 
support  the  defendant's  title,  would  ever  attend; 
neither  did  it  appear  that  he  had  ever  made  any  at- 
tempt, or  had  taken  any  steps,  to  procure  their  at- 
tendance. 

Abbott  C.J.  The  legislature,  in  order  to  prevent 
the  delay  which  in  former  times  was  experienced  by 
the  pleading  of  pleas  in  abatement,  has  required  every 
such  plea  to  be  filed  within  four  days.  Now  it  ap- 
pears to  me  that  the  Court  should  follow  up  that 
wholesome  provision,  and  require  that  the  party  shall 
be  prepared  to  go  to  his  trial  at  the  very  first  time  the 
case  can  come  on  to  be  tried ;  and  that  we  should  not 
allow  him  any  farther  time  to  obtain  his  evidence ;, 
for  by  so  doing,  in  every  instance,  instead  of  further- 
ing, we  should  be  defeating  the  object  which  the  le- 
gislature had  in  view.  The  general  rule  in  cases  of 
pleas  in  abatement  is,  that  the  party  shall  be  prepared 
to  go  to  trial  promptly.  There  may  be  exceptions  to 
that  mle,  but  this  is  not  one. 


8  ABATEMENT. 

1820.  pleaded  is  no  plea  at  all,  because  in  fact  there  was  no 
Douglas  declaration  at  the  time  to  which  he  could  plead.  The 
^ain^  defendant  having  pleaded  irregularly,  the  plaintiff  was 
not  bound  to  take  notice  of  it.  The  affidavit  of  the 
truth  of  the  plea  can  be  of  no  avail,  because  it  was, 
in  fact,  no  plea  at  the  time.  We  are  of  opinion  that 
thejudgment  has  been  regularly  signed. 

HoLROYD  J»  said,  the  course  now  is  for  the  plain- 
tiff on  the  return  of  the  writ  to  file  the  declaration  in  the 
proper  form,  where  there^has  been  a  misnomer  in  the 
writ ;  and  it  has  been  held,  that  the  declaration  so  filed 
cures  the  objection  to  the  writ.  I  remember  applying 
to  Mr.  Justice  Dampier,  to  set  aside  a  declaration  so 
filed,  and  1  complained  that  it  was  irregular ;  but  he 
made  an  order  affirming  the  regularity  of  the  proceed- 
ing. Application  was  afterwairds  made  to  set  aside 
the  order,  but  the  Court  supported  it.  After  plea  in 
abatement  stating  a  misnomer  in  the  declaration,  the 
judge  will  amend  the  latter,  by  reference  to  the  writ,  if 
the  name  in  the  writ  be  right. 

Rule  refused. 

1807. 

^^.  27.  Wakefield  against  Marden. 

Pleu  in  abate-  W^SPINASSE  had  obtained  a  rule,  calling  upon 
filed  befof«  de-  the  plaintiff  to  show  cause,  why   thejudgment 

pwirSi '  Aeii^'  signed  in  this  cause  for  wimt  of  a  plea,  should  not  be 
Moffoodk-     set  aside,  on  the  fi:round  that  a  plea  in  abatement  had 

tincucm  in  thb  '  &  r 

respectbetween  been  previously  filed. 

pleas  in  abate- 

JJ*h^^°^j*2r*  Lawes,  in  showing  cause  against  the  rule,  produced 
theiefere  judg-  an  affidavit,  statinir  that  it  was  true  the  plea  was  re- 

mentmaybe  »  o  r 

tnigned  for  want  gularly  pleaded,  but  the  defendant  had  never  appeared. 
tbo^EpSeain  The  plaintiff,  therefore,  was  justified  in  treating  the 
^enflM^fde-  P'^^  ^'  ^  nullity,  and  signing  judgment. 

ii^flant  has  not     — — ■ ■ ■ ■ 

Weared  («}.  («)  See  last  case. 
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ACCOUNT. 

1818. 

lotkM.  Smith  against  Smith. 

Two  prindMl      A  CTION  of  account.      After  judgment  quod  com- 
coart  appdlnt-  putet  had  been  given  for  the  plaintiff,  Denman 

^^JS^^t^  moved  that  auditors  might  be  appointed,  to  take  the 
acdon  of  ic-      account  between  the  plaintiff  and  defendant. 

count  (a).  ^ 

Abbott  J.  said,  the  ofhcer  of  the  Court  had  handed 
him  two  precedents  in  his  book,  from  which  it  appeared 
that  in  each  of  those  cases  the  Court  appointed  the 
two  principal  oflBicers  of  the  Court :  and  accordingly 
he  appointed  Mr.  Le  Blanc,  and  Mr.  Chapman, 
auditors. 


(a)  Tliere  are  two  judgmeots  in  the  action  of  account ;  the  first,  a 
judgment  to  acamni,  which  u  interlocutory ;  and  the  second,  final .  After 
the  first  Judgment,  auditors  are  appointed  to  take  the  account.  In  Godfrey 
T.  Smmder»,  3  WUt,  73,  three  prothonotaries  of  the  Court  of  Common 
Pleas  were  appointed  auditors,  and  the  entry  on  the  record  was  as  fol- 
lows :— "  and  thereupon  the  said  7*.  S.  firecly  offers  himself  to  account 
with  the  said  7*.  G.  fiur  the  goods  and  merchandizei  aforesaid ;  whereupon, 
by  the  consent  of  the  said  7*.  O-  and  T,S,,  W,M.  Esq.,  L,  J,  Esq.,  and 
A.  D,  Esq.  prothonotaries  of  the  said  Court  here,  are  by  the  said  Court 
here  asrigned  auditors  to  take  and  declare  the  said  account  between  the 
sdd  r.  O,  and  T,  S,**  3  fTOt,  88—99.  Hie  action  of  account  has  of  late 
years  fallen  into  disnae,  a  bill  in  equity  being  now  commonly  resorted  to ; 
and  aasumpdt  will  lie  for  the  balance  of  an  account,  however  numerous 
the  items,  the  actkm  of  account  being  only  necessary  where  the  plaintiff 
cannot  gire  eridenoe  of  his  right  without  an  account  being  taken. 
5raMil.431.  li/«nA.115,S.C.  f7ifr  2  On^.  238.   Hk/.N.P.  U7»8. 


12  ACTION. 

1820.  the  case  would  furnish  him  with  a  good  defence ;  but 
Kerk  bis  object  was  to  restrain  him  from  bringing  an  action  of 
^(WMi  trespass,  to  which  the  plttintifF  could  have  no  defence, 
if  the  bill  of  Middlesex  should  be  set  aside.  It  might 
be  true  that  it  was  not  a  good  writ  to  hold  the  defend- 
ant to  bail,  but  the  Court  would  reject  the  ac  etiam 
clause  as  surplusage^  and  after  that  was  done,  it  might 
be  a  good  bill  of  Middlesex,  in  defence  of  an  action  of 
trespass.  In  the  case  of  Foster  v.  Bonner  (a)  it  was 
held,  that  if  the  plaintiff  prove  a  trespass  or  injury 
before  the  bill  filed,  though  after  the  latitat  retuma}^ 
it  is  sufficient ;  for  by  the  general  rule  and  course  of 
this  Court,  the  bill  is  the  commencement  of  the  suit ; 
and  the  latitat,  except  where  it  is  replied  to  a  plea  of 
the  statute  of  limitations,  or  to  avoid  a  tender,  or  where 
it  is  given  in  evidence  to  support  a  penal  action  in  point 
of  time,  is  considered  but  as  process ;  and  in  the  case 
of  Best  V.  Wilding  (6)  it  was  held,  that  if  the  plaintiff 
prove  a  cause  of  action  before  the  bill  is  filed,  though 
after  the  writ  is  sued  out,  it  is  sufficient,  as  well  in 
the  case  of  bailable  as  common  writs. 

Chitty  in  support  of  the  rule  was  slopt  by  the 
Court. 

Abbott  C.  J.  1  am  of  opinion  that  the  rule  prayed 
in  this  case  must  be  made  absolute.  For  the  further- 
ance of  justice  the  Court  have  said,  that  when  a  case 
comes  to  trial  at  nisi  prius,  the  time  of  suing  out  the 
writ  may  be  inquired  into  for  the  purpose  of  sustaining 
the  action,  but  not  for  the  purpose  of  defeating  it ; 
because,  if  the  defendant  meant  to  defeat  the  action, 
on  the  ground  that  the  cause  of  action  did  not  arise 
until  after  the  writ  was  sued  out,  he  should  have  ap- 
plied to  the  plaintiff  to  correct  his  error  before  he 

(a)  Cowp.  454.    See  also  4  Eatt,  75.    7  T.  R.  4. 
(6)7T.R*4.    See  also  4  £«/,  75. 
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AFFIDAVIT. 


Atkins  against  Reynolds. 

There  must  be     ^TlURfVOOD  Cook  aa  objection  to  an  affidavit,  and 
separate  s^p  urged  that  it  could  not  be  read,  as  there  were 

?*<^^d«St     ^^i^^^J^ct  and  separate  affidavits  indorsed  on  another 
before  the  same  affidavit,  and  though  not  forming  a  joint  affidavit,  yet 
*  read  (a>  it  oulj  had  oue  stamp ;  and  this,  he  contended,  was  con- 

trary to  the  intent  of  the  statutes  48  Geo.  3.  c.  149- 
sch.  part  2.  s.  3.  55  Geo.  3.  c.  148.  sch.  part  2.  s.  3. 
And  the  Court  acceded  to  the  objection. 

(a)  TMtf.  7thed.  516.  HieComt  will  hdwettr  permit  one  of  the  affi- 
davks  to  stand  withottt  baviiig  a  fresh  stamp,  the  party  striking  out  the 
othen.    3  Tmmi.  469. 


^^^^'  De  Woolf  and  others,  against . 

TMnUyTtrm. 

Though  affida-  A  RULE  fiisi  had  been  obtained  in  Easter  Term  last, 
^I^'J^'T''"  o"  tt«  affidavits  of  A.  B.  and  others,  calling  ou 

motion  filed      an  attorney  to  shew  cause  why  he  should  not  render 

thereon,  they 

may  be  again  an  account  of  money  received,  and  pay  the  same  to  C.  D. 
support  of  a  which  rule  was  discharged,  on  the  ground  that  no  suf- 
frethmotion.      ficient  authority  from  C.  D.  to  make  the  application 

appeared  on  the  face  of  the  affidavits.  Roche  in  thb 
Term  moved  on  behalf  of  other  persons  named  in  the 
a0idavit8y  for  a  rule  ni$i,  why  the  attorney  should  not 
render  an  account  and  pay  the  money  into  Court,  on 
being  indemnified,  as  the  Master  should  direct.  No 
fresh  affidavits  were  filed.  Chitty  objected,  that  the 
former  affidavits  could  not  be  read,  the  same  having 
once  been  ineffectually  used,  and  could  not  again  be 
resorted  to.    But  per 


16 

id£6. 

ElOKK 
agmmtt 

Evans. 


1822. 

Afidayit  to 
hold  to  bail  on 
an  Iriftb  Jndg- 
ment,  must 
•hew  Talue 
of  tiiefrish 
moiiej. 


AFFIDAVIT. 

bonds,  not  recoverable  at  law,  or  other  causes  of  ac- 
tion in  which  the  plaintiff  might  have  no  chance  of 
succeeding;  besides,  it  is  not  stated  that  the  money 
was  due  on  an  account  acknowledged  or  stated  by  de-j 
fendant. 

Curwood  shewed  cause  against  the  rule,  and  submit- 
ted there  was  enough  in  the  affidavit  to  hold  the  de- 
fendant to  bail. 

PisR  Curiam.    The  -  objection  is  that  there  is  too 
much.    The  plaintiff  cannot  say  there  is  a  cause  of 
action,  without  specifying  what  the  cause  is.    Here* 
the  plaintiff  has  alleged  that  the  defendant  owes  him- 
so  nrach  money,  '^  laid  out  and  expended,  and  upon 
the  balance  of  accounts,*   without  specifying  how- 
much  is  due  upon  the  balance  of  accounts,  or  of  what 
the  balance  consists,  or  whether  the  defendant  settled 
•the  same. 

Rule  absolute. 


Storie  against  Ball. 

rilHE  defendant  in  this  case  was  arrested  and  in  cus- 
tody, on  an  affidavit  to  hold  him  to  bail  on  a 
judgment  in  an  action  of  covenant  recovered  by  de- 
fault, and  after  an  inquiry  executed  in  the  Court  of 
King's  Bench  in  Ireland.  The  affidavit  stated,  that  the 
defendant  **  is  justly  and  truly  indebted  unto  this 
deponent  in  the  sum  of  five  thousand  three  hundred' 
and  six  pounds  one  shilling  sterling,  upon  and  by  virtue 
of  a  judgment  obtained  in  his  Majesty's  Court  of 
King's  Bench  at  Dublin^  in  that  part  of  Great  Bri- 
tain and  Ireland  called  Irelatid,  for  the  said  sum  of 
three  thousand  three  hundred  and  six  pounds  one 
shilling  sterling,  recovered  by  this  deponent  against 
the   said  John  William    Ball,   in  the  said  Court  of 
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Ball. 
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King's  Bench  in  Dublin  aforesaid,  in  Trinity  Term        1822. 
last  past.    And  this  deponent  further  saith  that  no       „ 
tender  or  offer  hath  been  made  to   pay  to  him  this       ^gainn 
deponent  the  said  sum  of  money,  or  any  part  thereof, 
m  any  note  or  notes  of  the  Governor  and  Company 
of  the  Bank  of  England  expressed  to  be  payable  on 
demand.    Sworn  at  Guildhall,  London*' 

Nolan  K.  C.  applied  that  defendant  might  be  dis- 
charged on  common  bail,  on  the  ground  that  such  affi- 
davit was  defective.  The  affidavit  having  been  sworn 
in  this  country,  it  must  be  taken  that  the  deponent  in- 
tended to  swear  that  the  defendant  was  indebted  in  a 
sum  of  money  sterling  in  England  (a) ;  whereas  the  mo- 
ney recovered  was  Irish  money,  and  of  less  value  than 
the  sum  sworn  to ;  and  there  was  no  averment  of  the 
value  of  such  Irish  money.  Secondly,  there  was  no  ne- 
gative of  a  taider  in  Irish  bank  notes,  as  there  ought  to 
have  been,  the  debt  having  been  recovered  in  Ireland. 

Chiity  cmUrd.  The  affidavit  states  that  the  money 
due  is  sterling  money,  and  that  the  said  sum  sterling 
was  recovered  in  Irelatul.  The  judgment  might  have 
been  on  a  contract  to  pay  in  English  sterling  money, 
in  which  case  the  judgment  would  have  been  for  the 
same  money,  and  the  defendant  is  not  at  liberty  to 
shew  the  contrary  by  affidavit ;  consequently  the  seve- 
ral sums  mentioned  in  the  affidavit  must  be  considered 
as  English  money ;  and  as  to  the  other  objection,  it  is 
not  necessary  to  negative  in  an  affidavit  made  here' to 
arrest  a  party  in  England,  a  tender  of  Irish  bank  notes, 
and  if  it  were^  the  objection  is  not  available,  the  defen- 
dant not  having  produced  an  affidavit  that  he  did  ten- 
der as  reqoired.    43  Geo.  S.  c.  18.  s.  2; 

HoLBOYD  J.  inclined  against  the  last  objection, 

(«)  Kkmrmy  y.  i»fy,  2  Bar.  &  Aid.  301,    1  Chitty't  Rep.  28.  273. 
VOL.  II.  C 
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1822.  but  held  the  Brat  fatal,  because  an  affidavit  should  be 
— —  certain,  and  the  intendment  was  that  the  judgment  in 
agabut       Ireland  was  to  recover  in  Irish  money. 

Ball. 

1814.  Allison  against  Atkins. 

Affidavit  by  an  d^URfVOOD  moved  for  a  rule  to  shew  cause  why  the 
i?*te^^**f "  defendant  should  not  be  discharged  out  of  custody 

cash  notes  snf-  on  filing  common  bail,  on  the  ground  that  the  affida- 
defendant  vit  to  hold  to  bail  was  defective,  because  it  did  not 
v^ear  to  a  ten-  appear  that  the  deponent  was  the  attorney  of  the 

plaintiff  or  his  clerk,  or  in  any  other  manner  connected 
with  the  plaintiff,  and  the  affidavit  negatived  a  ten- 
der in  bank  notes,  when  it  was  obvious  that  the  depo- 
nent could  not  be  acquainted  with  the  fact.      But 

Bayley  J.  held  the  affidavit  sufficient,  and  said 
that  by  the  express  provisions  of  the  act  of  parlia- 
ment, the  defendant  would  not  be  entitled  to  be  dis* 
charged  on  account  of  a  defect  in  that  part  of  the  affi* 
davit  which  negatived  the  tender  of  bank  notes,  un- 
less he  produced  an  affidavit  that  there  actually  was 
a  tender ;  and  as  the  defendant  was  not  prepared  with 
such  an  affidavit,  the  rule  must  be  refused. 

Rule  refused. 

{a)  By  the  statute  43  Geo.  3.  c.  18.  s.  2.  it  is  enacted,  that  "  in  case 

of  any  application  to  any  of  his  Migesty's  Courts  in  IVeaminsier  Hali,  hy 

any  person  who  has  been  or  shall  be  held  to  special  bail  under  or  by  virtue 

of  any  process  out  of  such  Court,  to  be  discharged  upon  common  bail,  by 

•  reason  of  any  defect  in  such  part  of  the  affidavit  in  which  he  is  so  held  to 

bail,  as  negatiTes  or  is  intended  to  negative  any  oflTer  having  been  made  to 
pay  the  sum  in  such  affidavit  mentioned,  in  notes  of  the  Governor  and  Com* 
pany  of  the  Bank  of  England ;  the  person  or  persons  making  such  appli- 
cation so  to  be  discharged  shall  not  be  entitled  to  such  dischaigc,  unless 
he,  she,  or  they  shall  at  the  same  time  make  proof,  by  affidavit,  that  the 
whole  sum  of  money  for  which  he,  she,  or  they  has  or  have  been  so  held 
to  bail,  had  been  or  was,  before  such  holding  to  bail,  offered  to  be  paid, 
either  wholly  in  such  notes,  or  partly  in  such  notes  and  partly  in  lawful 
money  of  this  kingdom."  See  Broum  v.  Zloolr,  H.T.  ISIU,  Chiity*s  Frac. 
Rep.  161.  TuU,  6th  ed.  192, 3.  But  the  total  omissk>n  of  the  demal  of 
a  tender  in  bank  notes  is  not  aided.  fTood  v.  Jenkins,  2  Smithes  Rep.  156  ; 
and  TUU,  7th  cd.  212. 


ARFIDAVIT^  19 


ANO^NtMOUS.  ^^\^' 

I^N  shewing  cadse^  by  Gqseke^  against  a  rale  which  NamMof  «▼«. 
had  been  obtained  for  setting  aside  proceedings  S^^f^^^ 
for  irregularity^  a  question  was  raised  whether  an  at-  «^  j^L^  J^^ 
tomey  at  Depiford,  who  had  directed  the  declaration 
to  be  sent  to  him  by  the  post^  was  to  be  deemed  well 
served  with  the  declaration^  from  the  time  when  U 
was  put  into  the  post,  or  from  the  time  when  it  reached 
the  hands  of  the  attorney  to  whom  it  had  been  trans- 
mitted.   In  the  result,  however,  it  became  unnecessary 
that  the  point  should  be  determined ;   an  objection 
being  taken  to  the  affidavits  filed  in  support  of  the 
fact,  on  the  ground  that  there  were  two  deponents, 
and  their  names  were  not  mentioned  in  the  jurat  (a). 


And  the  Coiiri  held  the  objection  valid/ and  on  this 
ground  made  the  rule  absolute. 

(«)  FUef3idy;S|6«7tk«d.ia4Tery|iffid4Tit8wora  in  thU  Court  before 
any  Judge  or  oommieBionery  and  made  by  two  or  more  deponents,  the 
namea  of  the  ae?eral  persona  making  such  affidayit,  shall  be  mentioned  in 
the  jurat.  R.AL  37  Geo.3.  K.B.  7  T.R.  82.  AUiar  in  the  Court  of 
Exchequer,  2  Pfkt'f  JUp*  P*  1*  ... 


Atkinson  against  Thomson. 


1816. 


23rif 


erasureotwr 


fN  this  case,  above  thc^at,  and  before  the  words.  An 

'*  Sworn,"  &c.    The  name  of   the  commissioner  notVSateitr 
had  been  written  apparently  by  mistake,  and  after- 
wards erased;  and  on  its  being  objected  that  such  affi- 
davit could  not  be  read,  per 

.  Le  Blanc  J.  Though  the  rule,  37  Geo.  3.  de- 
clares that  no  affidavit  shall  be  read  or  used,  in  the 
jurat  of  which  there  shall  be  any  interlineation  or 
erasure,  yet  an  erasure  over  the  jurat  does  not  vitiate 
it.  The  jurat  itself,  in  this  case,  is  without  any 
defect.  c  2 
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Anonymous. 


When  there  is  WfOUCHER  made  a  motioDi  stating  that  it  was 

jantofanaffi-  necessary  it  should  be  mentioned  this  day  ;  biit 

to^^T^^  upon  looking  at  the  jurat^  a  defect  appeared  in  the 

mM,  it  cannot  the  same^  upon  which 

be  needy  nor  * 

given,  except  in       Bayley  J.  Said  that  he  could  take  no  notice  of 
ca«»  of  hai).      guch  an  affidavit. 

Boucher  then  proposed,  that  as  the  affidavit  was 
sworn  in  Anglesea  it  should  be  put  in»  in  its  present 
state,  and  that  he  might  have  time  allowed  to  get  it 
resworn. 

Baylby  J.  That  is  invariably  refused  in  all  cases, 
except  in  those  of  bail.  You  had  better  give  notice 
to  the  other  party  of  your  intention  to  make  this 
motion,  and  of  your  being  prevented  by  this  inad- 
vertency; they  will  then  proceed  at  their  peril,  and  be 
liable  to  have  their  proceedings  set  aside  with  costs. 

Rule  refused. 


1815. 

Uth  Nov, 


Jackson  against  Tomkins. 


Rule  Mtn' grant-  TDEADER  moved  to  discharge  the  defendant  out 
tiSj*ddfeSd2r  ^^  custody,  on  filing  common  bail,  grounding 

out  of  custody  on  filing  common  liail,  wliere  the  debt  sworn  to  was  600/.  on  the  balance  of 
an  account ;  and  allidavit  was  made  on  the  part  of  the  defendant  that  tlie  account  had 
l>een  settled  at  a  much  smaller  sum  (a) . 

(a)  Tamen  qumre*  It  is  a  general  rule,  not  to  reoeire  a  contradictory 
affidavit  on  the  merits.  Jmlmy  v.  EUufm^  2  Easif  453.  Mackenzie  v. 
Mackenzie^  1 T.  R.  717.  The  same  rule  prerails  in  0.  P.,  where,  if  the 
plaintiff  swears  positively  to  a  bailable  cause  of  action,  the  Court  will  not 
try  on  affidavits  whether  there  is  a  subnsting  debt.  Honky  v.  WaUtab, 
7  Tmmi.  235.  3  AfarsA,  Rep.  548*  But  one  case  is  said  to  have  occurred 
in  that  Court,  in  which  a  defendant  was  held  to  bail  in  trover  for  the  sum 
of  10,000a  ;  and  the  enormity  of  the  case,  and  the  nature  of  the  action, 
induced  the  Court  to  discharge  the  defendant.  Id,  Hid,  Even  an  affida- 
vit of  the  plaintiff's  confesrion  that  the  defendant  owes  him  nothing,  can- 
not be  received.  Per  Lee  C.  J.  Emerson  v.  Hawkint,  1  ffib.  335,  K.  B. 
Tidd,  7tii  ed.  213,  4. 
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his  motion  on  an  affidavit,  that  the  defendant  had        1 8 15. 
been  arrested  for  600/.,  being  the  balance  of  an  ac-      jackbon 
count  which  had  been  settled  between  the  plaintiff       ogohut 

*  TOMKINS. 

and  the  defendant^  when  defendant's  affidavit  swore  that 
the  account  was  settled  in  writing,  at  a  much  less  sum. 

Dampibb  J.  The  objection  to  your  application 
is,  that  it  is  trying  the  merits  on  an  affidavit ;  but  the 
particular  circumstances  of  this  case  seem  to  take  it 
out  of  the  general  rule. 

Hule  Nisi, 


22 


AMENDMENT. 


1815.  Boys  og^atn^/ Edbibads. 

NlTStoroU    JkfARRYATr,  6n  a  previous  day,  hail  obtained  a 
amended  by  in-  -^^^  ^^  ^  gj,g^  cause  why  Ae  umi  Vfiu$  roll  should 

sertingaBpedal  \  .  i     .  i  i 

title  to  a  de-  not  be  amended,  by  inserting  a  special  title  to  tne 

fendanrhaving  declaration  on  a  libel,  the  defendant  being  an  infant, 

S^SS^ofS^,  ^^  ^«  beginning  of  the  term  of  which  the  declaration 

which  was  after  was  entitled  generally,  and  his  appearance  being  re- 

ierm(a).  corded  as  on  the  day  when  he  became  of  age. 

Knowlysp  Common  Sergeant,  now  shewed  cause. 

Lord  Ellenborouoh  C.J*  said  that  if  the  rule 
were  to  be  discharged,  the  formal  part  would  prevail 
against  the  truth,  and  that  the  Courts  would  certainly 
amend  these  sort  of  mistakes ;  but  he  added  that  the 
party  must  elect  to  proceed  either  by  a  civil  action  or 
by  indictment,  and  not  by  both  for  this  libel,  and  Uiat 
as  it  was  the  plaintiff's  own  business,  and  his  amend- 
ment, he  should  pay  the  costs. 

Rule  absolute,  on  payment  of  costs. 


(a)  PlainUff  will  be  allowed  to  amend  tiUe  of  declaration,  even  after 
error  bronglit,  on  payment  of  ooitB.  ZHckinon  v.  PUdsted,  7  T.  R.  474. 
1  EMt,  134.  1  mit.  78.  8  T.  R.  629.  1  Chitty  on  Plead.  2d  ed.  266. 
Bnt  the  Coort  of  C.  P.  in  a  penal  action  would  not  alter  the  memorandum, 
by  inserting  another  term,  without  cause  being  shown  by  affidavit.  Wood- 
r^  y.  Wmamt,  6  Ttamt.  19.  1  Martk,  419,  S.  C.  If  an  infimt  defend, 
ant  appear  by  attorney,  it  is  a  ground  of  error.  B&rmet,  413.  2  Sir.  784. 
And  if  a  minor  appears  by  attorney,  the  Court,  at  the  instance  of  tho 
plaintiff,  will  compel  him  to  amend  and  appear  by  guardian.  Jlindmartk 
V.  Chandler,  7  Tnmi,  488.    1  Moore,  250,  S.  C. 
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1815. 

Solomons  against  Jenkins.  

•^  Easier  Term. 

^HIS  was  an  action  of  debt  for  penalties  incurred  Amendment 

by  illegal  borse-racing)  and  the  facts  were  laid  to  t^l^^Xy 
have  been  committed  in  the  county  of  Somerset.  «>npectingan 

.  "  error  m  deci»- 

Eqnnasse,  on  the  part  of  the  plaintiff^  had  obtained  a  ntioninthede- 

mle  to  shew  cause  why  the  declaration  should  not  be  Jl^ns*^  to 

amended,  by  inserting  in  the  place  of  the  words  *'  for  t'e^^^ 

the  poor  of  the  parish  of  fVolcot  in  the  city  of  Bath"  gi^Ot  thongh 

^  defendant  had 

''  for  the  use  and  benefit  of  the  poor  persons  admitted  pleaded  early. 
into  the  hospital  or  infirmary  erected  in  the  city  of  ^hUntifftohaye 
Bath,  for  the  benefit  of  the  poor  persons  resorting  to  ^'!^J^  *' 
the  said  city  for  the  benefit  of  the  mineral  waters  after  an  ism- 
there  (b)"  The  offence  was  committed  in  jtugust  last.  piaLtiff  had° 
The  writ  was  issued  in  Michaelmas  term,  returnable  on  Jo^^J^i,J[*j^ 
the  2&d  of  November.     Plaintiff  delivered  his  decla^  ^7^  making 

up  the  istoe  tiU 


(c)  In  Da9ir  ▼•  MetHer^  4  East,  437,  it  was  held,  that  where  there  has 
not  been  any  unnecessary  delay  on  the  part  of  the  pliuntiff  in  the  prose- 
cution of  a  penal  snit,  the  Court  will  gire  leave  to  amend  in  that,  as  well 
as  in  any  other  species  of  action,  3  M.  &  S.  454,  5.  Amendment  has 
been  allowed  in  the  name  of  the  defendant  after  pica  of  misnomer,  Mes" 
taer  q.  t.  t.  JlerU^  3  M.^  S.  450.  or  in  the  allegation  of  dates  and  sums 
which  were  material^  2  Burr.  1086.  6  T.  R.  173.  even  after  the  time  in 
bringing  a  new  action  has  ezjdred  7  T.  R.  55  :  but  the  Court  of  C.  P.  hare 
lefisiad  to  altar  the  teim  of  which  a  declaration  was  entitled  to  a  previous 
term,  without  a  leaton  being  assigned  by  affidavit,  6  TauMi.  19. 1  Marsh, 
419.  8.  C.  As  lo  what  is  to  be  conadered  such  laches  on  the  part  of  the 
plaintfff  as  iriU  prevent  the  amendment  from  being  allowed,  see  6  T.  R. 
171.  Sfcd  ▼.  Samrby,  8  T.  R.  707- 

(ft)  The  statute  13  Oeo,  2.  e.  19.  s.  6.  enacts  that  all  penalties  incurred 
by  any  penoo  for  any  oiTence  against  the  act,  shaD  be  sued  for  and  recovered' 
by  action  in  Us  Bfa]city't  Coorts  of  Record  at  Westminster,  or  at  the  as- 
ms, and  than  be  disposed  of^one  moiety  thereof  to  the  use  of  such  per- 
SQOi  as  shall  .me  for  the  samci  and  the  other  moiety  to  the  use  of  the 
poor  of  tiie  parish  or  place  where  the  offence  is  committed,  except  such 
out  moiety  of  siidi  penalties  as  shall  be  incurred  by  and  recovered  of  any 
penons  whhln  the  county  of  Somerset,  wUck  said  one  moiety  shall  go  and  be 
ifpHed  iamd  fir  ike  use  mid  ben^  if  the  poor  persons  admitted  into  the  has- 
pftidw  k^maij  tato^  errnted  in  the  City  qf  Bath,  fir  the  ben^  of  poor 
persmsrmtrtingf  ike  stddOty,  fir  ihabent^  iff  ike  mineral  waters  there. 


a  subsequent 
term  (a). 
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1815.  ration  on  the  4th  of  January  1815^  to  plead  in  the  first 
Solomons  four  days  of  Hilary  Term.  Defendant  pleaded  in  due 
JENUNi.  time^  when,  on  making  up  the  issue  in  the  present 
(Easier)  Term,  the  mistake  was  discovered,  that  the 
penalty  was  not  given  by  the  statute  which  pro- 
hibited illegal  horse-races/  to  the  poor  of  the  parish, 
but  to  the  infirmary  at  Bath.  The  motion  was  made 
on  the  authority  of  Maddock  v.  Sir  B.  Hammett^ 
7  Term  Rep.  55. 

Gaselee  showed  cause,  and  insisted  that  the  plaintiflf 
had  been  guilty  of  improper  delay,  inasmuch  as  the 
defendant  had  pleaded  early  enough  in  Hilary  Term 
for  the  plaintiff  to  have  gone  to  trial  at  the  assizes. 

Per  Curiam.  The  Court  will  not  give  leave  to 
amend  in  a  penal  action  where  there  has  been  unne- 
cessary delay,  but  this  is  not  of  that  description. 

Rule  absolute  for  maicing  the  amendment. 


1815. 

13/A  Feb. 


Anonymous. 


Role  to  shew  WWEATH  moved  for  a  rule  to  shew  cause  why  the 
^n^^ylS^l  ^^^^   ^f  ^^^  judgments  should  not  amend  a 

ment  entered    judgment  which  he  had  entered  up  for  l600/.  instead 

up  by  mistake     •'      °  ^ 

in  a  warrant  of  of  £600/.,  the  actual  sum  to  be  secured  by  the  judg- 
ioi  nm  t^*  ment ;  and  he  grounded  his  motion  on  an  affidavit  that 
*^*i!?lS  ■**^"  it  was  so  done  by  mistake.    Both  the  parties  in  the 

ed  by  the  war-  •'  *^ 

rant  of  attor-  cause  employed  the  same  attorney,  and  a  previous 
n^  be  amend-  application  had  been  made  to  Le  Blanc  J.  at  his 
wMTSonron^  chambers,  to  grant  this  motion ;  but  he  then  said,  that 

lent  of  an  attorney  wbo  was  employed  by  both  parties,  but  there  must  be  tome  other 
person  anthorixed  (a). 


(a)  As  to  the  practke  of  amending  judgments,  see  TuU,  7th  ed.  747. 
5  roimf.  557,  8.  3Af.&5.591.  4  Af.  &  S.  97.  6  TlnMl.  45  :  and  as  to 
signing  judgment  on  a  warrant  of  attorney,  see  TM,  7th  ed.  St71. 
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ANOXYMOUlk 


as  it  had  been  a  jadgment  of  the  Court,  it  should  be        1815. 
moved  in  the  Court ;  and  now  Heath  applied,  that  the 
rule  should  be  drawn  up  for  the  other  party  to  shew 
cause  at  chambers,  and 

Lb  Blanc  J.  said  that  before  he  could  allow  the 
rule  to  be  so  drawn  up,  it  was  necessary  that  some 
person  (who  was  not  employed  for  both  parties)  should 
consent  that  cause  should  be  shewn  at  chambers,  and 
granted. 

Rule  Nisi,  to  shew  cause  at  chambers  on 
such  a  consent  being  given. 


Wright^  q.  t  against  Horton. 


R 


1817. 

23rrf  Jon. 

ICHARDSON  shewed  cause  against  a  rule  itift  A  record  nay 
obtained  by  Litikdale,  to  amend  the  record  in  a  «  penal  actioa 
penal  action  after  verdict  for  the  plaintiff,  by  adding  a  Jj^^^^Jij 
similiter.     Harrvfs  case,  Cro*  Jac.  50^.  and  Rex  v.  the  objeetkm 
Bayce,  4  Burr.  2084,  5,  which  had  been  cited  in  sup-  the  trial  0* 
port  of  the  rule,  were  distinguished  on  the  ground  See  i  Sim'k. 
that  they  were  both  cases  of  indictment,  where  it  was  458*.  s.C. 
the  duty  of  the  officer  to  make  the  proper  entry,  and 
therefore  his  laches  ought  not  to  injure  the  party ;  but 
this  was  a  penal  action,  and  the  record  is  entirely 
under  the  controul  of  the  plaintiff. 

Lord  Ellenborough  C.  J.,  Is  this  a  penalty  in 
which  the  crown  is  interested  ?   {^Richardson  replied  in 

(«]  The  Court  hmte  allowed  a  oonthraazice  to  be  added  after  ferdict  and 
jndgmeiit  for  the  plaintiff  in  a  penal  action,  Wynn€  t.  MiddkUm,  2  Stra. 
1227.  1  IFib.  126.  HwmbkT.mmd,%T.K.Xtb.  71kU>  7th  ed.  707. 
Aad  aee  Coolkyr,  Btiekf  5  Tmmi.  164.  where  one  of  the  pleas  had  not  been 
trafcraed,  and  the  parties  went  down  to  trial,  aad  the  Conrt  allowed  an 
amendment.  In  2  AwinC.  319.  «•  6.  and  cases  there  cited,  the  want  of  a 
rimiUUr  is  said  to  be  aided  on  the  gnmnd  that  an  affirmative  and  neg»- 
tife  appear  upon  the  record.  As  to  the  effect  of  taking  the  objection  at 
the  trial,  see  4  Tmmi.  16. 


r 
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18 17.  the  negative.]  Hefe  is  nothing  to  try»  for  there  is  no 
Wright,  q.  t  issue  joined.  The  objection  being  taken  at  nuiprUu^ 
HoRTw.  ^^^^^  ^  ^^^^  prevailed.  He  cited  Heath  v.  Walker, 
2  Strange,  lllTj  virhere  t)ie  objection  being  taken  at  the 
trial  the  Chief  Justice  dumbsed  the  jury,  considering 
that  he  had  no  commission  to  try  the  issue,  and  he 
could  neither  call  the  plaintiff  nor  suffer  the  defendant 
to  take  a  verdict. 

Baylby  J.  That  was  not  a  penal  action ;  and  then 
it  is  expressly  overruled  in  Harvey  v*  Peake,  3  Burr. 
Rep.  1793. 

Lord  Ellbnborough  C.  J.  In  Sayer  v.  Pocock, 
Cowp.  4Xyj.  the  record  viras  amended  after  verdict,  by 
adding  the  words,  ''  and  the  defendant  does  so  like- 
'  wise'*  at  the  end  of  the  replication ;  and  that  case  was 
decided  on  the  ground  that  the  omission  was  the  act 
of  the  clerk  (a).  [J^hardson  admitted  that  that  was  a 
very  strong  casej  and  Lord  Ellenborough  C.  J.  said, 
that  answers  the  argument  as  to  the  distinction  be. 
tween  a  civil  action  and  an  indictment.  According  to 
Sayer  v.  Pocock,  even  in  civil  actions,  the  insertion  or 
omission  of  the  similiter  is  to  be  considered  the  act 
of  the  clerk. 

Baylky  J.  Even  in  a  penal  action  the  Court  is 
bound  to  presume  that  all  that  is  actually  alleged  was 
fully  proved.  Penal  actions  and  indictments  are  not 
on  the  same  footing,  as  to  verdict  curing  omissions  or 
defects  in  form. 

Lord  Ellenborough  C.  J.  A  verdict  cures  in  all 
actions,  though  not  in  indictments. 

Pbr  Curiam.    Rule  absolute. 

(a)  7W,  759,  and  cases  there  cited. 
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i8ir. 

DOUBLEDAY  ogaifist .  ^^j;^ 

WflCHARDSON  moved  in  an  action  on  a  judg-  jfoniggneon 
ment,  that  the  record  of  the  judgment  should  be  mi/ tie/ record 

»  there  is  a  ▼»- 

produced  and  shownii    Therecordof  the  judgment  was  mnce»  the 
produced  accordingly^  and  it  was  insisted  that  there  mitamendm^t 
were  two  material  variances  between  the  record  and  the  <*°  payment  of 

costs  (a). 

declaration.  First,  it  was  alleged  in  the  declaration, 
that  judgment  had  passed  in  an  action  by  bill,  when 
the  record  produced,  was  by  original.  Secondly,  a 
difference  existed  in  the  description  of  the  parties. 

Parke  contra,  appeared  for  the  plaintiff,  and  prayed 
leave  to  amend  on  payment  of  costs. 

The  CovRT  granted  leave  to  amend. 

(a)  In  Bfrntmanr.  Fleming,  7  T.  R.  447.  where  there  was  afiuliire  of 
record  on  thegroond  of  the  description  of  defendant  being  different  in  the 
jndgment  firam  the  declaration,  the  plaintiff  had  leave  ta  amend,  on 
payment-  of  eoits,  defendant  being  at  liberty  to  pkiid  ^  movo.  So 
ameadaeat;  hm  baen  allowed  In  reeord  of  outlawry,  in  order  to  sopport 
allegation  that  defendant  had  been  outlawed,  on  an  itsne  taken  on  tmil 
iuirecard,  1  mu.  78.  andiee  THdd,  6th  ed.  744. 

1815. 

Storbr  against  Gordon.  sImm^. 

MM'ARRYATT  shewed  cause  against  a  rule  obtain-  After  trial  and 

ed  by  Parke,  for  amending  the  pleas  in  this  ac-  plaintiff,  de- 
tion,  afkcf  a '  v^ict  had  been  obtained  for  the  plain-  ^"Jj^nd^' 
tiff.    He  said  that  there  was  no  case  where  the  Court  P*«"'  and  h«Te 

anewCnal,oa 

had  permitted  the  defendant  to  amend  his  pleadings  payment  of 

<VMltM  Til 

after  trial  and  verdict,  and  oblige  the  plaintiff  to  go 
down  to  trial  again.  And  he  cited  Robimon  v.  Rayky, 

(b)  The  plidntiff  haa  been  aOowed  to  amend  the  declaration  after  ver- 
dict, by  innyaring  the  damages  aoeording  to  the  truth  of  the  case  as 
found  by  the  jury,  the  verdict  bdng  letaade  and  a  new  trial  granted,  to 
enable  the  defendant  to  make  his  defence  to  the  demand  so  cnlaiged, 
TmHmm  v.  Bkdkmiik,  7  Term  Rep.  132. 


£8  AMENDMENT. 

1815.       1  Bur.  Sl6,  321.  Rex  v.  The  Mayor  of  Grampound,  7 
Stomek      ^'  ^'  ^^*  ^  which  case  aa  amendment  was  attempt- 

agmntt       ed,  but  was  disallowed. 
Gordon. 

Lb  Blanc  J.  hesitating^  asked  if  there  was  not  any 
case  in  which  the  defendant  had  been  allowed  to 
amend  the  pleadings  with  a  new  trials  and  said  that 
certainly  it  must  be  accompanied  with  a  new  trial. 

Lord  Ellbnborough  C.  J.  There  are  a  hundred 
cases  to  that  purpose. 

Dampibr  J.  The  whole  record  was  new  modelled 
in  Rex  v.  Ancor. 

Abbott  said  that  there  was  a  late  case  in  a  quo  war- 
rantOf  where  an  amendment  was  made  of  as  great  an 
extent  as  that  now  prayed  for. 

Scarlett  and  Marryat  contra.  It  is  always  done  to 
further  the  justice  of  the  case^  as  was  said  by  Lord 
Kenyon,  Ch.  J.  in  Rex  v.  Grampound ;  and  they  then 
went  into  the  merits. 


Attorney  General  contra. 


Rule  absolute. 


1822. 


Dartnall  against  Howard  and  Gibbs. 


Amendmental-  A  CTION  of  assumpsit  for  negligence  in  investigat- 
^mdt*^Sere  *°8  ^®  security  for  an  annuity  which  defendants 

ftcthtctfon  negotiated  for  plaintiff.  On  the  trial  the  plaintiff 
baned  by  submitted  to  be  non-suited^  on  account  of  a  variance 
Btototeofiimi-  i^^^^^q  ^^  f^^^^  proved  and  stated  in  the  declaration. 

Scarlett  and  Tindal  moved  to  set  aside  the  non- 
suit and  amend  declaration^  so  that  plaintiff  might 
have  a  new  trial,  it  being  too  late  to  bring  a  fresh  ac- 
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AMENDMENT. 


1815. 

M,T.2bthNav. 

Where  a  plea 
was  pleaded  to 
the  whole  de- 
claration, hot 
the  matter  of 
the  plea  was  in 
tmth  bnt  an 
answer  to  part, 
and  a  verdict 
was  obtained 
and  judgment 
given  for  the 
pkuntiff;  and  a 
writ  of  error 
brought,  the 
C!onrt  refused 
to  allow  an 
amendmint  in 
the  record,  by 
inserting  judg- 
ment by  nildiirtf 
to  the  part 
unanswered, 
on  the  ground 
that   such 
amendment 
was  unneces- 
»ary  (/r\ 


Court  were  therefore  of  opinion,  that  the  rule  ought  to 
be  discharged.  . 

Rule  discharged  accordingly. 

Patbrson  against  Everard. 

fllHE  action  was  in  debt,  on  an  arbitration  bond  for 
the  non-perfdrmance  of  an  award,  and  the  second 
count  of  the  <declaration  was  on  an  account  stated. 
The  defendant's  plea  was  framed  as  an  answer  to  the 
whole  declaration,  but  in  fact  the  matter  pleaded  was 
only  an  answer  to  the  first  count,  and  after  judgment 
for  the  plaintiff,  error  was  assigned  in  the  Exchequer 
Chamber,  on  the  ground  that  the  plea  only  answered 
part  of  the  declaration,  and  that  the  issue  joined  was 
wholly  immaterial  and  impertinent  as  far  as  related  to 
the  second  count  of  the  declaration. 

LittUdale,  on  a  former  day,  obtained  a  rule  to 
shew  cause  why  the  roll  should  not  be  amended,  and 
the  plaintiff  be  allowed  to  take  judgment  by  nil  dicit 
to  the  count  unanswered. 

Nolan  now  shewed  cause,  and  said  that  there  were 
many  cases  to  shew  that  such  an  application  was  not 
favoured. 


(a)  When  this  case  was  argued  in  the  Ezcliequer  Chamber,  on  a  writ 
of  error,  it  was  contended,  that  the  action  was  discontinued,  and 
that  the  plaintiff  could  not  maintain  his  judgment,  on  the  ground  of  the 
defect  in  the  plea ;  but  the  Court  oremiled  the  objection.  The  plea  did 
purport  to  answer  the  whole  scope  of  the  action,  though  the  matter 
pleaded,  namely,  that  the  plaintiff  had  recovered  one  half  of  his  demand, 
was  not  an  effectual  bar  to  his  action  for  the  other  half,  and  the  plaintiff 
might  have  taken  advantage  of  the  weakness  of  the  plea  upon  demurrer ; 
but  the  action  was  not  discontinued,  and  these  circumstances  are  not  a 
ground  of  error.  The  judgment  was  reversed  as  to  the  first  count,  and  also 
as  to  the  award  of  damages  and  costs,  because  being  given  generally,  they 
applied  to  the  whole  declaration ;  but  judgment  was  affirmed  as  to  the  first 
count,  in  which  there  wu  no  defect.  6  Taunt,  645.  2  Manhf  304.  S.  C. 


S2 


ANNUITY. 


1817. 

18M  June, 

• 
On  jndgmeat 
by  default  in 
covenintforar- 
reftn  of  an  an* 
nnityytheCoort 
will  grant  a  rule 
for  reference  to 
the  Master  to 
compute  ar- 
rears (a). 


Allwoway  against  Hill. 

JOISPINASSE  moved  for  a  rule  to  shew  cause  why 
it  should  not  be  referred  to  the  Master  to  see 
what  was  due  for  the  arrears  of  an  annuity,  and  that 
the  plaintiff  should  be  at  liberty  to  sign  final  judgment 
and  take  out  execution.  The  affidavit  in  support  of 
the  motion  stated  that  the  action  was  brought  on  a 
covenant  in  an  indenture  for  securing  the  payment  of 
an  annuity  of  20/.  a  year ;  and  that  a  year's  interest 
being  then  due,  the  plaintiff  had  brought  an  action 
on  it,  and  had  obtained  interlocutory  judgment. 

Th  e  Court  granted  a  rule  nisi,  which  was  afterwards 
made  absolute  on  the  last  day  of  Term :  no  cause 
being  shewn  on  the  part  of  the  defendant. 

Per  Curiam.  Rule  absolute  for  the  reference  to 
the  Master. 

(a)  So  a  rule  will  be  granted  for  the  Master  to  compute  principal  and 
interest  in  an  action  of  corenant  on  a  mortgage  deed,  Bertken  y,  Strtet, 
8  T.  R.  326  s  HoUUp  v.  Otway^  2  Sound.  106,  107.  note  2  ;  or  on  a  cove- 
nant for  rent,  6  Tauui,  356  ;  CamfUm  v,  Cretwshaw ;  but  not  on  a  simple 
contract  for  rent,  or  in  action  for  use  and  occupation.  /</.  ibid,  see  TuU. 
7th  ed.  588>  9. 


1813. 


Amstbad  against  Atkins. 


31fl  May. 

On  a  motion  to  ^OPPING  moved  for  a  rule  to  show  cause  why  a 
set  aside  an  an-  ludgment,  entered  up  on  a  bond  eiven  for  secur- 

nmty  after  a  •'      o  '  *  ° 

great  lapse  of  thne,  on  the  ground  of  a  misstatement  in  the  consideration,  the  amdarits 

should  state  that  the  parties  are  aliye  (6). 

(6)  When  an  objection  was  taken  to  an  annuity,  on  tiie  ground  that 
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ANNUITY. 


1815. 

Jadgment  on 
warrant  of  at- 
tornej  to  se- 
cure annuity 
aet  aside,  be- 
canae  thore  was 
no  memorial, 
though  it  was 
omittied  at  the 
request  of  the 
grantor.    But 
Court  refused 
to  take  the 
warrant  of  at- 
torney off  the 
file  (a). 


Anonymous. 

TDEADER  shewed  cause  against  a  rule  which  had 
been  obtained  by  Jdolphus,  for  setting  aside  a 
judgment  entered  up  upon  a  warrant  of  attorney 
given  for  securing  an  annuity.  The  rule  was  obtain- 
ed upon  the  ground  that  no  memorial  had  been  en- 
rolled. It  now  appeared  that  the  enrolment  was 
omitted  at  the  request  of  the  defendant,  and  therefore 
it  was  contended  that  he  was  not  in  a  condition  to 
make  this  application,  as  he  would  thereby  be  taking 
advantage  of  a  defect  which  he  himself  had  occasioned. 


Le  Blanc  J.  said,  that  the  act  was  imperative, 
and  that  it  made  no  difllerence  that  the  applicant  had 
been  the  cause  of  the  omission.  Adolphus  then  ap* 
plied,  that  the  warrant  of  attorney  might  be  taken  off 
the  file ;  but  Le  Blanc  J.  said,  that  the  Court  could 
not  allow  that  to  be  done. 

Rule  absolute. 


(a)  In  Zeev.  Dtmkl,  Bamet,  8.  On  a  motion  to  amend,  (the  alterations 
being  Tery  long,  and  such  as  would  greatly  deface  the  roll}  it  was  argued 
that  a  vacahar  might  be  marked  on  the  roll  filed,  or  it  might  be  taken  off 
the  file,  and  a  new  roll  of  the  same  number  filed  in  its  place.  Sedper  Cu- 
riam. That  practice  is  not  warrantable  :  and  ihc  motion  was  denied. 


36  APPEARANCE. 

1813.  Le  Blanc  J.  refened  Lawes  to  Tidd^s  Practice,  and 

Anderson  ^^^^f  that  if  that  was  correct  (which  had  been  admit- 

^otiw/  ^j)  tijg  plaintiff  had  proceeded  irregularly. 


Rule  absolute. 


1813. 


22nd  June. 


Anonymous. 


A  rule  lun  OTA^ELEY  moved  for  a  rule  to  shew  cause  why 
S^Dduit^^at-  ^^^  defendant's  attorney  should  not  enter  a  com- 
tonmj  sboiild  nion  appearance,  on  an  affidavit  stating,  that  the 
common  ap-  agent  of  the  plaintiff's  attorney,  before  he  sent  the 
^^2^J^Q^  of  writ  into  the  country  to  be  served,  had  applied  to  the 
SSnr^*^  agent  of  the  defendant's  attorney  to  know  if.  he  would 
petrftf).  undertake  to  enter  an  appearance,  and  he  answered 

yes ;  and  in  consequence  of  that  engagement  the  writ 
had  not  been  formally  served.  It  was  urged,  that  such 
a  verbal  promise  should  be  as  effectual  as  if  reduced 
into  writing. 

The  Court  granted  a  Rule  Nisi. 

(a)  By  rale  of  K.  B.,  Af.  1654.  see.  10.  an  attoraey  of  either  bench  ac- 
cepting a  warranty  or  subscribing  a  process^  declaroHenj  or  warrani  to  itfpmr, 
IB  compelled  to  cause  an  appearance  to  be  entered,  or  liable  to  an  attacb- 
menty  or  pnt  out  of  the  roll,  as  the  case  requires  ;  and  in  Ltft's  Rep.  192, 
3,  it  was  held,  that  the  undertaking  to  enter  an  appearance,  must  be  in 
writing,  see  TViU,  7th  ed.  266.  n.  /• 

1817. 

uTm^.  Bound  against  Vaughan,  M .  P. 

Costs  of  ifitfrtn-    W^AYLEY,  Robert,  moved  for  a  rule  to  shew  cause 
to'bepaid  by  ^V  ^^  master  should  not  tax  the  costs  of  a  dis- 

the  defendant,  and  for  the  sheriff  to  sell  the  issues  to  pay  such  costs,  though  the  defend- 
ant had  appeared  after  the  issues  were  leried,  but  before  they  were  sold  (6) . 

{b)  By  the  sUtute  10  Geo.  3.  e.  50.  it  is  enacted,  "  that  the  Court  out  of 
which  the  writ  proceeds  may  order  the  issues  leyied  from  time  to  time  to 
be  sold,  and  the  money  arising  thereby  to  be  applied  to  pay  such  costs  to 
the  plaintiff  as  the  said  Court  shall  think  just,  under  all  the  curcumstances, 
to  order,  and  the  surplus  to  be  retained  until  the  defendant  shall  haye 
appeared,  or  other  purpose  of  the  writ  be  answered.*'  See  1  TMf,  6A 
ed.  1Q6. 


38  APPEARANCE. 

1815.        fendant  had  not  justified  bail,  and  he  had  not  effeo- 
AK0NTM0U8.    tually  appeared  till  bail  were  perfected. 

Brougham.    In  this  case  they  were  special  bail. 

Comyn  contended,  that  the  case  above  cited  shewed, 
that  provided  the  bail  were  filed  in  the  Term  in  which 
the  writ  was  returnable  it  was  sufficient. 

Batlet  J.  That  is  common  bail,  which  is  the  ap- 
pearance; but  here  the  appearance  is  not  complete 
without  special  bail  are  perfected. 


40 


1B13. 

Sacestt 
against 
Owen. 


ARBITRATION. 

10  fV,3.  authorizes  parties^  in  certain  cases,  to  agree 
that  the  submission  shall  be  made  a  rule  of  Court ;  and 
the  second  section  directs,  that  any  arbitration  or  um* 
pirage  procured  by  corruption  or  undue  means,  shall 
be  judged  void,  and  be  set  aside  by  the  Court.  The 
present  application  should  have  been  to  set  aside  the 
order,  making  the  submission  a  rule  of  Court,  and 
should  have  been  founded  on  the  former  clause  of  the 
act.  The  word  arbitration^  in  the  second  section,  must 
mean  the  award;  but  here  the  objection  does  not  go 
to  the  award,  but  the  order  under  which  the  award 
was  made. 


Per  Curiam. 


*  Rule  discharged. 


N.  B.  The  Court  expressed  an  opinion,  that  if  an 
action  was  brought  on  the  award,  defendant  might 
plead  no  submission,  and  shew  the  fraud,  which  would 
authorize  him  to  treat  it  as  no  submission  :  or  if  an 
action  was  brought,  it  seems  that  the  defendant  might 
plead  no  award,  and  shew  that  the  submission  had 
been  obtained  by  fraud.  Per  Gibbs,  C.  B.  and  Thomp- 
son B.  The  plea  of  no  award  is  sustainable  where 
there  has  been  an  award  in  fact,  but  not  according  to 
the  submission ;  as  when  an  award  is  made  of  matters 
not  submitted  to  the  arbitrator.  Fisher  v.  Pimbley,  11 
East,  188.  See  Godson  v.  Brooke,  4  Campb.  103,4. 


1815.       /it  re  Wansborough^  and  Wansborough  against 
7th  m.  Dyer, 

Ab  agraement  A  RULE  itMt  having  been  obtained  for  an  attachment 
JJ^jj^*^  for  non-performance  of  an  award  made  between 

aiUtratioii  bood,  containing  beridea  the  the  usual  covenants  an  agreement  as  to  payment  of 
costs  (a) .  Trustees  of  insolvent  debtor  entering  into  arbitration  bond,  admit  that  they 
Juve  assets,  and  may  be  directed  to  pay  costs  (a). 

(a)  If  an  award  be  made  on  an  improper  stamp,  and  no  application  ba 
made  to  enforce  award,  the  Court  iHll  not  set  it  aside.  Prttton  v.  Eat' 
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the  parties  id  this  cause^  a  rale  was  afterwards  obtained         1818. 
to  set   aside  the  award.     Both  rules   now  came   on    /n  re  Wans- 
together.     An  objection  was  first  taken  to  the  stamp  "® wansbo^ 
on  the  arbitration  bond.    After  all  the  usual  clauses,  a  mugh  <v«tiM< 
stipulation  was    inserted  respecting  the    manner  in 
which  the  costs  should  be  paid.    This  was  contended 
to  be  a  substantive  agreement^  and  required  an  agree- 
ment stamp :  but  the  Court  overruled  the  objection. 
Secondly,  it  was  objected,  that  the  award  directed  the 
trustees  of  an  insolvent  debtor  to  pay  the  costs :  sed  per 
Curiam.  The  trustees,  by  entering  into  the  bond,  con- 
fessed that  they  had  sufficient  funds  ;  and  by  referring 
all  matters  in  difference,  and  agreeing  to  pay  what 
should  be  awarded,  they  have  made  themselves  re- 
sponsible for  the  payment  of  costs. 

Per  Curiam*  Rule  for  attachment  affirmed  with 
costs.— Rule  to  set  aside  award  discharged  with  costs 

Gifford  for  trustees,  and  in  support  of  the  rule  to 
set  aside  award. 

fftst  supported  rule  for  attachment  for  not  perform- 
ing award. 


ifoorf,  7  T.  R.  95.  The  act  of  submittiDg  to  arbitration  does  not  of  itself 
make  a  trustee  or  administrator  personally  liable  to  costs.  Davies  v. 
Bidgty  3  EBp.Rep.  101  ;  but  a  submission  to  arbitration  by  an  executor  or 
adminiitrator  is  in  general  considered  -^as  a  reference  not  only  of  the 
cause  of  action,  but  also  of  the  question,  whether  or  not  he  has  assets, 
and  then  when  the  arbitrator  has  awarded  the  executor  or  administrator 
to  pay  a  certain  sum  of  money,  it  is  equivalent  to  determining  that  assets 
existed,  Worthingtony  v.  Bttrlow,  7  T.  R.  453  ;  PeartonY,  Henry,  5  T.  R. 
6.  Barry  Y.Bnuh,  1  T.  R.  691. 


42  .  ARBITRATION. 


1818. 

lllAFc^. 


Eardley  against  Otley. 


Under  what  TMTARRYAT  and  Comyn  hftving  oq  a  previous 
the  Court  will  day  obtained  a  rule  to  shew  cause  why  an  award 

a^tfd^wteeit  ^^  counsel  should  not  be  set  aside,  on  the  grounds 
is  suggested  which  appeared  in  the  affidavit  to  support  the  motion ; 
dence  has  been  they  now  appeared,  and  moved  to  make  their  rule  ab- 
^^^^^^"^        solute ;  but  failing  so  to  do,  applied  to  the  Court  to  let 

the  matter  go  back  again  to  the  arbitrator,  on  an  affi- 
davit, that  the  party  had  procured  new  evidence  since 
the  reference. 

Bay  LEY  J.  You  should  have  applied  to  the  arbi- 
trator to  delay  making  his  award,  and  appoint  another 
meeting  to  hear  the  additional  evidence. 

Comyn  said,  that  the  evidence  was  not  discovered 
till  after  the  award  was  made. 

Abbott  J.  That  is  not  sufficient ;  you  must  shew 
by  affidavit  what  it  was,  as  in  the  case  of  a  new  trial 
on  the  same  ground,  that  there  was  some  surprise,  and 
that  it  was  not  such  evidence  as  a  reasonable  man 
might  anticipate. 

Bay  LEY  J.  That  is  not  sufficient.  The  affidavit 
should  go  further,  and  «bew  that  it  was  such  evidence 
as  a  reasonable  diligence  could  not  have  obtained. 

ScarUit  contra.  Rule  discharged. 
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1818.  Abdott  J.  If  an  action  is  brought  on  an  awards  if 

s^ooK        bankruptcy  is  an  answer  to  it,  it  may  be  pleaded.     It 

agaimt       j[g  qq^  g^  ^q  \^^  decided  on  a  motion. 
Hblltxb« 

LordELLBNBOBOUGH  C.J.  It  should  be  put  on  the 
record,  and  the  rule  should  be  discharged  with  costs, 
for  awards  are  not  to  be  set  aside,  and  motions  made 
for  that  purpose  on  slight  grounds. 

Feb  Cubiam.    Rule  discharged,  with  costs* 
1814. 

^Oijln.  Anonymous. 

Ai^,  in  an  A  FTER  an  action  brought  for  not  repairing  a  house, 
TCjNuring,madt  &c.  the  matters  in  difference  had  been  referred  to 

%oa  ¥few  oT  arbitrators,  who  made  their  award  upon  a  view  of  the 
^tlwDto2uLiff  pjf'^^w^s,  without  calling  the  parties  before  them, 
the  partieB  be-  The  Court  set  aside  the  award ;  and  Lobd  Ellen  bo- 
beietaiide(a).  RouoH  C.  J.  said,  that  though  the  premises  might 

almost  tell  their  own  tale,  yet  there  might  be  other 
facts  which  should  be  enquired  into,  such  as  payments 
by  the  party,  or  excuses  for  not  repairing,  &c.  &c. 

(a)  Want  of  notice  of  the  meeting  is  a  ground  for  setting  ande  an 
award.  Salk,  71.  Caidwdl  on  Aib.  45.  Putiality  and  improper  oon- 
dnct  in  the  arbitrator  in  making  his  award,  cannot  be  pleaded  in  bar  to 
an  aibitration  bond,  bat  is  only  a  groond  for  an  application  to  the  ConrL 
BrtuUkk  ▼.  T^myuon,  8  Eatt,  344. 

1813. 

^rr —  Anonymous. 

26M  Jtate, 

Rniegrantedto   M^ASBERD  moved  to  set  aside  an  award  in  favour 
awardona*°u.  ^^  ^^  ^^^  client,  on  affidavit  of  acknowledgment 

cation  of  party  by  the  arbitrator  and  defendant,  that  a  considerable 
it  was  made,  it  8um  had  been  by  mistake  omitted  to  be  awarded  to 

appearing  tiiat    i  •    ^1:^^. 
asnmhadbeen  ^IS  CUent. 

onuttedbymis-  Rule  fifst  granted. 

take  (*).  — 

(6)  In  Rogers  y.  DaUmwre,  6  Taunt,  111,  the  Court  of  C.  P.  in  a  case 
similarly  drcnmstanced,  held,  that  a  rule  absolute  might  be  pronounced 
either  to  set  aside  the  award,  or  to  send  back  the  case  to  the  same  arbitra- 
tor, or  to  amend  the  award  by  altering  it  to  the  enlarged  sum. 


ARBITRATION.  45 


Anonymous. 

12/A  Abv. 

ADOLPHUS    moved    to    set    aside  an   award.  Where  arbitra- 
The   submission  expressed,  that  the   arbitrator  to  make  appU- 
should  be  at  liberty  to  make  ''  another"  application  ^^^  ^nt 
to  the  Court  for  an  enlargement  of  the  time  in  which  iMgement  of 

the  time  for 

he  was  to  make  his  award.  Many  applications  had  making  his 
been  made  and  enlargements  accordingly,  and  the  ^ukeaevei^^ 
question  upon  the  present  application  was,  whether  *ffl*^^SL,, 
^'  an  application''  was  to  be  construed  to  mean  only  tut  qfficio  at  the 
one  application,  or  whether  several  applications,  from  the  time  grant- 
time  to  time,  could  be  said  to  be  within  the  meaning  jJi^L^*^^ 
of  the  terms  of  the  submission.  ^^^^  W* 


Dampi£B  J.  said,  he  was  inclined  to  the  latter 
opinion*  but  wished  the  point  to  be  considered,  and 
the  construction  settled. 

Bolland  contra,  stated  that  it  had  been  decided  in 
the  Common  Pleas,  (a)  that  where  the  submission  was, 
that  the  arbitrator  might  apply  to  enlarge  the  time  for 
making  his  award,  it  meant  that  he  might  do  so  from 
time  to  time.  But  Dampier  J.  wished  the  point  to 
be  settled  in  this  Court,  and  therefore  granted  a 
rule  nisif  which  was  afterwards  discharged  without  costs. 


(«)  See  Payne  v.  DeaiUe,  1  Taunt,  509.  Barrett  v.  Parry,  4  Taunt,  658* 
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ARREST. 

1817. 

2mjfyrti.  FoRSTER  against  Hopkins. 

J^'"  Ijrfitw  J*  ULLER  moved  for  a  rule  to  »hew  cause  why  the 
of  the  fires  tod  defendant  should  not  be  discharged  out  of  custody 

candlM  to  the  . 

kmg'i  yeomen  OD  filing  common  bail,  on  an  affidavit  stating  that  he 

^dS*'^.  was  invested  by  patent  with  the  office  of  lighter  6(  the 

^^mdwi^  fires  and  candles  to  the  King's  yeoman  guard.    Onin- 

cnttody  on  ill.  vestigation  it  appeared  that  the  defendant  executed  the 

uL,  it  being  office  by  deputy,  and  in  point  of  fact  he  was  hired  at 

feSSifSd^  Windsor,  at  which  place  he  resided  in  a  different  capa- 

■ometimes  ex-  city.  He  cited  the  case  of  KtM  v.  Forster  and  another, 

ecuted  the  du-  « 

ties  of  hU  office  where  the  defendant  had  been  appointed  coachman  to 
thou^&ey  ^^  Majesty,  and  the  Court  of  Common  Pleas  ordered 
were  in  general  ^^  bail-bond  to  be  dcKvered  up  to  be  cftDoelled ;  and 

performed  by  *.  r 

depaty(a).        they  observed  it  was  the  privilege  of  the  King,  and  if 

the  defendant's  employment  was  not  coloinrable,  but 
his  real  occupation,  be  was  entitled  to  be  dischai^ged. 

Lord  Ellsnborough  C.J.  In  that  case,  the  office 
was  one  immediately  about  the  King ;  and  we  cer- 
tainly should  not  be  disposed  to  deprive  the  Crown  of 
any  privilege  to  protect  its  menial  servants.  But  the 
office  must  not  be  used  as  mere  pretence.  Here  the 
party  does  not  appear  to  have  ever  acted,  and  the  claim 
is  founded  merely  on  his  appointment. 

Bay  LEY  J.  In  the  case  cited,  the  servant  was  always 

(a)  lAtntley  v.  Battine,  2  B.  Su^ki,  234,  where  Coort  would  not  dis- 
charge a  gentleman  of  priyy  chamber  on  motion,  but  left  him  to  plead 
his  writ  of  priyilege.  It  did  not  appear  in  that  case  that  defendant  had 
performed  the  duties  of  his  office. 


I 
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1817.  .  Lord  Ellenboeouoh  C.J.  Though  the  defendant 
F0R8TBR  ^^  ^^^  ^^  officer  immediately  engaged  about  the  person 
agaimt  q[  i]^^  Kiog,  yet  he  is  attached  to  those  who  are  about 
the  King.  The  defendant  has  positively  sworn  that 
he  has  executed  the  office ;  and  therefore  I  think  he 
ought  to  be  discharged ;  otherwise,  doubts  might  have 
been  entertained. 

Rule  absolute  for  discharging  defendant. 


1813. 


29th  Jan. 


Batson  against  McLean. 


Court  refiiBcd  "jDARKE  had  obtained  a  rule  to  shew  cauise  why 
major  of  2ie  ^®  defendant  should  not  be  discharged  out  of 

'^^^  ^"*  ^th  ^^^^-^^y*  ^°  ^®  ground  of  his  being  privileged  from 

ground  that  he  arrest  as  major  of  the  Tower  of  London. 

was  arrested 
when  returning 

anwon^"^  Lord  Ellenborough  C.  J.  observed,  that  the 
Prince  Regent,  major  of  the  Tower  was  not  deputy  constable. 

it  not  appear-  i      ./ 

ing  that  he  had 

by  tiie^com^  Scarlett  now  shewed  cause.     Defendant's   affidavit 

Roval  H*  h!  ^*^^^  ^^^^  persons  resident  in  the  Tower  are  not  liable 

ness.    If  an  to  be  arrested  for  debt,  without  leave  obtained  from 

leged  from  ar-  Lord  Motra.   Now  yeoman  warders  are  exempted  from 

rantOTcom^SIl  ^""^^t,  but  then  they  are  expressly  protected  by  the 

sion,  such  war-  terms  of  their  warrant;  and  here  it  does  not  appear 

rant  should  be       _  ,  , 

shown  to  the  that  any  warrant  has  been  granted  for  the  immunity 
therTweie con!  ®^  ^^  defendant.  The  circumstances  are  these;  de- 
tradictory  affi-  fendant  had  been  to  Carlton  House,  to  the  Prince 

davits  as  to  the 

place  where  the  Regent^  on  official  business  ;  as  he  was  returning,  he 
arrested.  Court  ^^s  arrested  when  he  got  out  of  his  carriage,  within 
chS^wSi^^n  *^  liberties  of  the  Tower.  The  Tower  is  neither 
the  ground  that  within  the  county  of  Middlesex  nor  the  city  of  London^ 

the  privilege  of 

the  place  made 

Ml  f^T^^^  ^^^  '°  Luniley  V.  Baithit,  2  ^.  &  Aid.  234,  Court  refused  to  discharge 

rots  cannot  be  ^^^^'^  arrest  a  gentleman  of  the  Privy  Chamber,  the  question  of  privilege 

made  within  being  doubtful,  and  left  the  defendant  to  his  writ  of  privilege.    Statutes 

the  Tower—  for  protecting  soldiers  from  arrest,  do  not  extend  to  commissumed  officers. 

^^^'  Tidd,  207,  6th  ed. 


50  ARREST. 

18 IS.       journey^  it  does  not  appear  to  us  how  he  can  be  fu- 
jj^T.,o„       titled  on  this  ground  to  the  indulgence  claimed. 

M'LiuN. 

Attammf'Gen^aL  The  defendant  swears  in  hia  aft* 
davit  that  he  cannot  leave  the  Tower  but  on  bosiocaa 
connected  with  hia  official  situation. 

Pbr  Curiam.  Then  he  should  have  produced  the 
commission^  or  have  shewn  an  order  or  command  tor 
leaving  the  Tower,  as  his  own  affidavit  states  that  he 
cannot  leave  the  Tower  without  an  order. 

Marryat.  Our  affidavit  states  that  the  anrest  took 
place  within  the  county  of  MiddU^eo^. 

LordELLBNBOHouoH  C.J.  The  affidavit  only  states 
that  the  plac^  was  within  the  liberties  of  the  Tower, 
which  is  in  the  county  of  Middlesex,  and  not  within  the 
city  of  London.  But  with  respect  to  the  place  where  the 
arrest  was  made  the  affidavits  vary.  The  affidavits  on 
the  part  of  the  plaintiff  say  that  it  was  made  con- 
siderably to  the  northward  of  the  Spur  Gate,  but  the 
defendant's  affidavit  states  that  it  was  to  the  westwavd, 
and  by  their  northern  swearing  they  have  defeated  yon. 

Rule  discbaigedii 

N.  B,  The  arrest  was  made  under  the  warrant  of 
the  sheriffs  of  London,  In  a  case  between  the  same 
parties,  Batson  v.  McLean,  M.  T.  1815,  Nov.  til?-,  on  a 
rule  nisi  being  obtained  for  discharging  the  defendant 
out  of  custody,  Lord  Ellenborough,  C.J.  observed, 
that  if  the  arrest  appeared  to  have  been  made  within 
the  Tower,  there  could  be  no  doubt  that  it  would 
be  wrong. 
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1815.  usual  place  without  the  gates  of  the  Tower  of  Lofidon. 
Batbon  1*h^  Spur  Gate  is  within  the  precincts.  If  an  ordinary 
jSSr^  person  was  there  arrested,  or  in  the  Tower,  perhaps 
the  arrest  would  be  good,  though  the  officer  would  be 
punished.  Buthere  Col.  McLean  was  the  commanding 
officer.  [Lord  Ellbnborouoh  C.  J.  That  is  contend- 
ing for  his  personal  privilege,  every  where.  It  i»  only 
the  privilege  of  his  office ;  and  can  it  be  considered  as 
protecting  the  officer  when  not  engaged  on  duly?] 
There  are  many  cases  to  that  extent.  In  Bartleit  v. 
Hebbs,  5  T.  R.  686.  the  defendant  was  junior  clerk  in 
the  King's  kitchen  at  St.  Jameses  Palace,  and  the 
Court  held  that  he  was  entitled  to  be  discharged  on 
motion.  It  is  tijie  privilege  of  the  King,  and  not 
of  the  servant.  In  the  case  of  Ktiig  v.  Foster  and 
another,  2  Taunt.  167*  a  person  who  had  been  ap- 
pointed coachman  in  ordinary  to  his  Majesty,  was 
held  entitled  to  be  discharged,  in  respect  of  his 
liability  to  be  called  upon  to  perform  the  duty. 

Lord  Ellenborouoh  C.J.  Do  you  contend  that 
the  commanders  of  fortresises,  &c.  are  privileged  i  If 
you  cannot  go  to  that  extent  it  does  not  seem  to 
come  up  to  this  case.  Menial  servants  attending  the 
King  must  undoubtedly  be  privileged. 

Parke.  The  defendant  was  required  to  attend  the 
Prince  Riegent  on  his  Majesty's  service. 

Lord  Ellenborouoh  C.  J.  That  is  a  different 
ground  ;  it  may  perhaps  be  maintainable  on  that 
ground,  in  the  same  manner  as  a  person  who  has  been 
called  upon  to  attend  a  court  of  justice  is  privileged 
redeundo. 

Rule  Nisi  on  that  ground. 
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1B18.  Scarlett.   It  was  so  done  in  a  case  undo:  circum- 


Whittino.    stances  somewhat  similar  to  these,  where  the  defiendaiit 
^eLabSbv    ^^  discharged  of  his  debte  in  Ireland  (a). 

Bolland.  In  that  case  the  debt  was  contracted  in 
England^  but  here  it  y^as  in  Guernsey. 

Scarlett.  The  goods  were  ordered  in  London  and 
sent  to  Guernsey,  and  part  of  the  goods  were  delivered 
in  London, 

Lord  Ellenborovgh  C.J.  It  is  a  question  of 
law,  whether  the  cessio  bonorum  in  Guernsey  is  a  dis- 
charge of  the  debt,  and  therefore  it  should  be  put  on 

record,  and  not  be  decided  on  affidavit. 

* 

Scarlett.    It  would  be  so,  even  if  the  defendant 
had  obtained  his  certificate. 

Mannings  on  the  same  side  with  Bolland,  cited 
Ballantine  v.  Golding^  Co.  Bankrupt  Laws^  3  ed.  575 ; 
Potter  v.  Brown,  5  Ea^,  124^  and  the  cases  there  col- 
lected ;  and  he  contended,  that  as  the  defendant  was 
absolutely  discharged  from  his  debts  by  the  laws  of 
the  Island  of  Guernsey,  he  might  be  discharged  out  of 
custody  on  his  affidavit  of  the  facts,  without  being  com- 
pelled to  put  them  on  record. 

Abbott  J.    We  cannot  decide  this  by  affidavit. 

HoLROYD  J.  I  should  doubt  whether  the  law  of 
Guernsey  would  permit  the  discharge  of  the  debt 
which  was  contracted  in  England,  as  this  appears  to 
be.  Etper  Curiam,  it  must  be  put  on  the  record  and 
pleaded. 

Rule  discharged. 

a : 

(a)  Catke's  Bkpt.  Law,  3rd  ed.  575. 
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Earlier  against  Lanouishe. 


1814. 


27th  Jung. 

MjfjiRIlYAT  moved  for  a  rule  to  shew  cause  why  TheCbiutwiu 
the  defendant  should  not  be  discharged  out  of  "^^  SS 
custody  on  filing  common  bail;  on  affidavits  stating  o"*  9f  cuitody 
that  the  defetidant  had  b^coiike  A  bankrupt  in  Bremen,  mon  tnSi;  vn 
and  had  there  obtained  a  discharge  of  his  person  from  hishSingb^- 
all  imprisonment  for  debts.  '^.™*?^ 

hSn  ctttificate 
Lord  Ellen  BOROUGH  C.  J.    You  had  better  plead  when  the' 
it;  we  cannot  so  far  pay  deference  to  the  law  of  Bre^  ttSSte??*)!*^ 
men  as  to  suffer  it  to  alter  the  law  of  England. 

Bayley  J.  asked  if  the  debt  had  been  contracted 
in  this  country  or  in  Bremen. 

MarryaU  In  Bremen.  IF  we  were  to  plead  it, 
the  defendant  must,  in  the  mean  time,  remain  in  cus- 
tody. 

Per  Curiam.  There  are  precedents  for  such  pleas. 
But  we  cannot  grant  the  present  application. 

Rule  refused. 


*mJ 


<a)  Th^  CoUrt  of  Kiil|^*B  Bendi  bis  refiBed  to  diteharge  A  defemlaot 
odt  oi  custddy  wiio  waf  arrested  at  the  suit  of  a  creditor  resident  here,  on 
the  gnmnd  that  the  debt  was  contracted  in  a  foreign  country,  iii  which  the 
defendant  had  become  a  bankrupt  and  obtained  his  certificate,  and  the 
phdilM  mSlflll  hate  prored  Us  debt  under  the  commission.  The  Court 
obseryed,  that  it  did  not  appear  that  the  pUintiff  was  resident  in  the 
fbreiffn  country  at  the  time  of  the  bahlcruptcy ;  arid  thfercfbre  tliey  wonM 
Ifeyt  MBtt  the  c)uMtion  in  a  summary  way,  but  put  the  defendant  to  plead 
ttai  hi  WIS  Oitefattrged  by  the  bankmptby  and  certificate.  See  Peddtr  r, 
n^mta&,  8  T.  R.  1809.  QtdH  r.  Kiefk,  2  Hen,  Sim,  553.  The  plea  sug- 
gested by  the  Court  was  aoooi^dngly  filiid,  but  the  Court  held  that  it  was 
incorrect  in  point  of  form,  and  the  matter  nerer  came  on  again.  I  Etut,  12. 
A  discharge  under  a  foreign  commission  of  bankruptcy  is  no  bar  to  an 
action  for  a  debt  arising  in  this  country.  Smith  ▼.  Buchanan,  1  Eajt,  6, 
Set  the  form  of  Flea  in  PoUer  ▼.  Brown,  5  Eatt,  124. 
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A^rTACHMENT. 


1  BoswELL  against  Atkins. 

26M  Jttne, 

Where  plaintiff  d^OMYN,  on  a  previous  day,  had  obtained  a  ruk 
o^n^hur^t  *^  shew  cause  why  an  attachment  issued  against 

the  defendant     the  sheriff,  for  not  bringing  in  the  body  of  the  de- 

m  his  wrongs 

name,  theprs-  fendant^  should  not  be  set  aside.  The  plaintiff  sued 
^de^^u^'  out  an  original  against  the  defendant  by  a  wrong 
Sht^Mmc"*^  name,  though  the pr<«:tpe  was  right,  and  the  defendant 
Coort  set  aside  put  in  bail  in  his  right  name.  The  sheriff  being  ruled 
SK:^-  to  return  the  writ,  returned  cepi  ccjms.  The  plaintiff 
not biindngin  ^^^  finding  bail  in  the  cause  in  which  the  writ  was 
the  body,  bat    issued,  sucd  out  an  attachment  aeainst  the  sheriff  for 

without  costs  '  ° 

on  either         not  bringing  in  the  body.    The  defendant  had  filed  an 

affidavit  in  the  cause  in  the  wrong  name. 

Gaselee  now  shewed  cause. 

Per  Curiam.  The  defendant  has  followed  th^ 
plaintiff  in  his  error ;  afid  though  the  plaintiff  was 
wrong  in  the  first  instance,  the  subsequent  accidental 
error  of  the  defendant  seems  to  have  put  it  so  far 
right,  as  that  the  attachment  should  be  set  aside,  wilh« 
out  costs  on  either  side. 

Rule  absolute,  without  costs  on  either  side. 


(a)  If  a  defendant,  sued  by  a  wrong  name,  appear  and  perfect  biQ 
in  bis  right  name,  without  identifying  himself  as  the  person  sued  by  tiie 
other  name,  the  plaintiff  may  treat  the  bail  as  a  nnllity,  and  attaph  tlw 
nheriff.     fUx  v.  Sheriff  of  Sh^fblky  4  Taunt,  818. 
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CouLsoN  (^gainst  Graham.  1 

12/A  Feb, 

l^HE  parties  had  entered  into  a  submission  to  an  The  report  of 
arbitration^  and  an  award  was  made  against  the  crow/office 
defendant ;  but  as  he  did  not  perform  the  same,  the  ^^i^^^j. 
plaintiff  made  the  submission  a  rule  of  Court^  and  torney  are  in 
then  issued  an  attachment  against  him.  The  Master  of  not  obeyinff  an 
the  Crown  OflSce  reported  that  the  defendant  and  Mr.  a'^S'J^ 
Tomlimon,  his  attorney,  were  in  contempt,  and  were  ^^j^  •■ » <»"- 

.  .        .     ,  Tiction ;  and  on 

now  in  Coiul  to  receive  judgment.  defendant's 

being  brought 
up  for  judg' 

Toddy  moved  that  the  persons  in  contempt  might  be  ment,  tlie 
permitted  to  file  affidavits,  and  be  heard  in  their  recdreaffidA- 
tlefence.     The  JUomey-Getieral  contended  that  it  "^^^^i^^ 

could  not  be  done.  *»nt  only  in  mi- 

tigation of 
pDni8liment(a). 

Lord  Ellbn BOROUGH  C.  J.  The  report  of  the 
Master  must  be  taken  as  a  conviction,  and  we  cannot 
now  receive  affidavits  in  denial  of  the  contempt,  but 
we  will  in  mitigation.  The  affidavit  was  then  read, 
and  parts  of  it  were  objected  to,  as  being  a  denial. 

Tindal  was  then  heard  for  the  prosecutor,  and  cited 

Rex  V.  James  If  heeler,  3  Burrow^  Rep.  1256. 

« 

Lord  Ellenborough  C.J.  In  that  case  the  ex- 
pressions of  indignation  were  certainly  not  too  strong. 

Fined  50L,  and  committed  till  paid. 


(a)  See  TUU,  7th  ed.  494,  5. 


Rsx  against 


1818. 


^WlHESSIGER  moved  for  a  rule  for  an   attach-  The  rule  for  an 
ment  against  the  defendant,  for  nonpayment  of  J^^^ent  of 

in  puTBuance  of  an  aUoaUwr,  is  only  anile  nisi  when  the  allocatur  it  founded  on  an 


money 
award  (b). 


{b)  For  nonpayment  of  oosti  on  the  Master'f  aOocmiitr,  (he  rule  for  an 
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Rex 

against 


money  in  pursuance  of  the  master's  allocatur.  The 
allocatur  was  fouiided  on  an  award,  Ahd  the  applica- 
tion was  made  for  a  rule  absolute  in  the  first  instance. 

IPer  Curiam.  The  motion  is  grounded  on  the 
Master's  allocatur,  but  that  allocatur  was  made  in  pur- 
suance of  an  award.  On  referring  to  the  Master^  we 
find  that  a  rule  nisi  only  can  in  the  first  instanc'e  be 
obtained. 

Rule  Nisi  granted. 

attechmt  nt  is  in  geaenl  abiolate  in  the  first  instance.  Tidtft  Pmc.  6th  ed. 
496.  Tkamtmi  r.  BilUngtUy,  For  nohpnyment  of  money,  generally,  a 
ftite  tosliew  cuttse  only  Is  iil  the  fifst  instaiiee  grabted :  nnd  cteA  oh  the 
Master's  albe«tar,  when  that  is  Amnded  on  an  award,  Ae  rule  is  only  a 
nifi  at  first,  ttf  tupra.  So  in  C  P.,  the  role  for  an  attachment  is,  in 
general,  only  a  role  to  shew  cause ;  but  for  nonpayment  of  costs  on  the 
Prothonotary's  aOoeaittr,  the  rule  is  absolute  in  the  first  instance.  Ckamnt 
r,Smati,lBmiLPmU477,  The  tiile  is  tiidi^  arid  to  be»  that  Where  an 
excuse  can  be  OflEtred,  an  opportunity  of  shewing  cause  ought  to  be  gitee. 


Attachment 
against  sheriff 
not  set  aside  on 
the  ground  of 
delay,  unless 
there  have  been 
gross  laches  on 
the  part  of  the 
plaintiff  to  the 
prejudice  of  the 
sheriff  (a) . 


Rbx  against  Sheriffs  of  London^  in  a  Cause  nf 
HoBHOUSE  against  Middleditch. 

rWlURTOff  obtained  a  rule  to  shew  cause  why  the 
attachment  which  had  issued  against  the  late 
sheriffs  of  London  should  not  be  set  aside^  on  the 
ground  of  laches  on  the  part  of  the  plaintiff.  The 
facts  stated  in  the  affidavit  were,  that  the  writ  was 
returnable  the  first  day  of  Michaelmas  Term;  that 
defendant  was  arrested^  and  a  bail-bond  taken ;  that 


ijt.... 


(a)  Where  the  rule  for  an  attachment  agunst  the  Sheriff  for  not  bring- 
iag  id  the  bedy  was  oblrined  on  the  Utfaof  fb6f«ary,andlfaeattshlilliMit, 
which  was  returnable  on  the  4th  of  Afofr,  was  not  issued  till  the  day  bd^re 
the  return,  and  in  the  mean  time  the  defendant  became  bankrupt  on  the 
Idth  March,  by  which  means  the  i^hcriff  lost  his  opporludlty  df  pro^lhg  it 
under  the  commission,  the  attachment  was  set  aside,  on  the  ground  of 
leches.    The  King  r.  The  VkHftfSmreff^  9  jfoif,  467. 
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plaintiff  did  DOt  mle  the  sheriffit  to  retam  the  writ 
ontil  the  £6th  of  N&oember,  nor  move  for  the  attach*- 
ment  in  question  till  the  2gth  bf  Januaty.  That  in 
the  interval  the  defendant  and  the  bail  bad  become 
insolvent. 


MlDDLK- 
DfTCB. 


Marryat  and  Espinasse  shewed  cause,  on  an  affi- 
davit stating  that  the  defendant  was  not  arrested  under 
the  plaintiff's  writ,  but  was  in  custody  at  the  time 
when  it  was  returnable,  and  the  defendant  was  de- 
tained under  it ;  that  believing  him  to  have  been  in 
the  sheriff's  custody,  no  rule  to  return  the  writ  was 
given ;  that  the  sheriff  took  bail  during  the  Term,  and 
let  the  defendant  go  at  large,  and  as  soon  as  the  plain- 
tiff  heard  it,  viz.  on  the  25th  November,  or  the  next 
day,  the  26th,  he  gave  a  rule  to  return  the  writ,  on  the 
first  day  of  Hilary  Term  a  rule  to  bring  in  the  body, 
which  expired  on  the  28th,  and  the  next  day  the  at- 
tachment was  obtained.  It  was  admitted  that  the 
Court  had,  in  some  instances,  relieved  the  sheriff,  as 
in  The  King  v.  The  Sheriff  of  Surrey,  7  Term  Rep.  452. 
Rex  V.  Perring,  3  Bos.  4f  •?«?•  151.  and  The  King  v. 
Sheriff  of  London,  1  Taunton's  Rep.  Ill:  but  in  all 
those  cases  a  long  interval  had  elapsed.  In  the  first  of 
these  cases  the  sheriff  returned  cepi  corpus  in  Hilary 
Term,  upon  which  the  plaintiff  proceeded  no  further 
until  Michaelmas  Term  following,  and  then  the  bail 
having  become  insolvent,  and  the  defendant  abscond- 
ed, thb  Court  thought  it  unreasonable  that  the  sheriff 
should  be  called  upon  to  return  the  writ  after  such 
delay,  and  held  that  the  attachment  must  be  set  aside. 
In  the  present  case  no  such  laches  have  intervened. 
The  first  rule  was  taken  out  the  very  Term  the  writ  was 
returnable,  and  regularly  followed  up.  They  con- 
tended, therefore,  that  the  rule  ought  to  be  discharged. 
The  Court  held  that  in  this  case  there  was  not  such 
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HoiHouiB     laches  as  ought  to  prevent  the  plaintifF  from  proceed- 
MiDDLz-      ing  against  the  sheriff,  and  therefore  they  coald  not 
accede  to  the  application. 

The  rule  for  setting  aside  the  attachment 
was  accordingly  discharged. 


^ 
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E^e  Rowiac.  'J^ 

'^  UFA. 

/WDJM  moved  to  admit  this  gendeman  an  attor-  ^J^^fee*^' 

ney  of  the  Com't,  under  the  following  circum-  mitted  an  at- 

stances*    In  the  year  1814  he  was  articled  for  five  «cta^°serFe 

years  to  Mr.  T— — ,  an  attorney  of  the  Court,  who  ^  ^x^' 

was  then  in  partnership  with  another  gentleman.    He  therefore, 

-  wDcre  a  ciciic 

continued  to  serve  Mr.  T  until  the  autumn  of  hadsenred  part 

1817>  when  that  gentleman  left  the  country,  and  had  amMterwho 

not  since  returned.    In  the  mean  time  the  partnership  ^^^^ 

^  ^  ooQDtiTy  and 

alluded  to  was  dissolved.    After  Mr.  T  's  de-  before  hb  arti- 

partnre,  Mr.  Rowle  continued  to  serve  in  the  office  of  the  idgned  to  an- 

partner ;  and  as  soon  as  he  discovered  Mr.  T  's  ^^^^J^j^ 

residence  abroad^  he  obtained  that  gentleman's  con-  tcnmonAahad 

dapsedy  dorinff 

sent  to  execute  a  written  agreement,  to  assign  over  wh^  lie  was 

the  articles  to  his  partner;  but  before  the  agreement  toa^^iffti'^* 

could  be  executed,  ten  months  had  elapsed,  during  a^'^J^I^SS^ 

which  time  Mr.  Rowle  continued  to  serve  the  partner  be  sepedthe 

1  t  r.       %  t»  •%  \  reninindcr  of 

under  no  articles.  After  the  assignment  of  his  articles,  the  timesped- 

however,  to  the  partner,  he  served  out  the  remainder  Jj^dnot^id^ 

of  the  five  years  required  by  the  statute  22  Geo.  2.  ^^^^***  ^ 

C.46.  $.  15.,  and  the  question  was,  whether  the  meri-  lie  had  aenred 

torions  service  of  Mr.  Bxnvle  with  Mr.  T  *s  Bu>nthi  under 

'partner  during  the  interval  of  the  ten  months,  dis-  "*®^  «rticlei. 
pensed  with  the  provision  of  the  statute  which  re- 
quires that  articled  clerks  must  actually  serve  during 
the  whole  term  of  five  years.    He  referred  to  ex  parte 
Fletcher  and  Carter  {a). 


(m)  Sfar  fF.  Blk.  734.    And  tee  Ezparte  Blunt,  id,  764  ;  CarUr^s  ca«^ 
iii.  95; ;  and  Sspurte  iftff,  7  T.  H.  456.    TVrfif,  7thed.  61. 
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1820.  Per  Curiam.  The  statute  is  inexorable ;  andhow- 

Exparte  ^^CF  we  might  wish  it,  we  cannot  admit  this  gentle- 
RowLE.  man,  under  the  circumstances  stated.  The  statute 
positively  requires  that  there  should  be  five  years 
actual  service  under  articles.  This  gentleman  has  not 
served  five  years  within  the  meaning  of  the  act.  He 
must  have  new  articles  to  serve  so  much  time  as  has 
not  been  served  under  the  articles  to  Mr.  T»  , 

so  as  to  complete  the  five  years.    As  soon  aa  he  com- 
plies with  this  requisition  be  can  be  admitted. 

Admission  refused. 


1815. 

7th  iVbv. 


Anonybious. 


A  role  Mill  only  A     MOORE  moved  that  the  clerk  of  an  attorney 

charre  an  «r-  *  might  be  discharged  from  his  articles  of  clerk- 

Shl^  STrt-  ^***P'    He  grounded  his  motion  on  an  affidavit,  that 

toney  liad  be-  the  attorney  had  become  a  bankrupt  and  had  abscond- 

oome  baaKrupt 

aad  absconded,  ed  to  foreign  parts,  and  failed  to  surrender  himself  un- 
■honldbeserr-  ^^   ^^  commission  of  bankruptcy   issued   against 

ed  at  the  last     him. 
place  of  abode 
of  the  clerk  to 

tioii,  and  staci:       I'S  Blanc  J.  said,  that  it  must  be  a  rule  nisi  only, 
Be^hS^^  in  order  to  give  the  party  an  opportunity  of  answering 

the  othei^s  affidavit ;  but  doubting  where  it  could  be 
served,  he  directed  that  it  should  be  at  the  last  place 
of  abode  of  the  clerk  to  the  commission  of  bankruptcy, 
and  that  it  should  also  be  stuck  up  in  the  King's 
Bench  Office. 

Rule  Nisi. 


And  on  a  similar  motion  by  Richardsofi,  Bayley  J. 
directed  him  to  supply  himself  with  a  proper  affidavit 
of  the  service  at  a  proper  place,  upon  his  motion  to 
make  the  rule  absolute. 


(a)  See  1  THdil,  57.    22  Geo,  2.  c.4«.  a.  9. 
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Atkinb  against   ■  ■  m  .iw.  . 

ANDREWS  shewed  qause  against  a  rule  obtained  Anattoraey 

by  Lawes,  to  9et  aside  the  proceedtngs  in  this  ac-  biu,  although 
(HH,  on  the  grouad  that  the  defendaat,  who  was  an  ^fu  ^f  ^^  ^ 
UnTDf  J,  had  been  sued  by  common  process,  plaintiff  ^J^^^'i,!^^ 
idog  also  himself  an  attorney.    In  answer  to  the  rule^  an  attorney, 
w^  said  tbe  defendant  had  given  a  bill  of  exchange,  the  proceedings 
id  that  he  had  thereby  waived  his  privilege.     But  ^tJ^«>»toW- 
sr 

Dampi^r  J.  The  law  is  clearly  otl^erwise,  and  has 
;en  so  settled.  The  rule  must  therefore  be  absolute 
•r  setting  aside  the  proceedings^  with  costs. 

(«)  Attorney  mwt  be  sued  by  Mil,  emen  at  the  Mweptar  of  a  hiUof  «»- 
M05,  Gmt^itfifrd  y«  JPriof »  Joiomgi.  Sltf  thoqgh  not  wiiea  h»  is  liable  In 
Ar«  4rmt^  as  exe<^tor  or  admimstrator.  Newton  y.  Roland,  I  Lord 
533. 


Lee,  Gent,  one^  &c.  against  Wilson. 


1820. 

12/A  Feb, 


rHIS  was  a  rule,  calling  on  the  plaintiff  to  shew  An  attorney's 
cause  why  it  should  not  be  referred  to  the  Masr  fened  to  the 
r  to  Ux  his  bill  of  costs  after  he  had  brought  an  ac-  ^S'X*^ 
>ii  thereon,  and  recovered  a  verdict  for  £50/.,  and  after  actum  kad  been 

,  brought  upon  it, 

e  defendant  had  an  opportunity  of  defending  the  and  a  verdict 

•  recovered,  on  a 

ition.  suggestion  that 

some  of  the 

Scarktt  and  IMthdcde  now  shewed  cause  against  biuwouid not 
a  rale,  and  contended  that  this  appUcation  was  not  ^^^^'^^ 
ily  too  late,  but  quite  unheard  of  before.    The  plain*  Master  had  it 

been  originally 
leered  to  him  for  taxation  ;  bai  upon  the  terms  of  the  defendant  paying  the  costs  of  the 
plication,  the  coats  of  the  taxation,  and  the  costs  pf  the  cause  as  between  attorney  and 
ent,  the  plaintiff  being  at  liberty  to  take  out  the  money  forthwith,  which  had  been  paid 
to  Court  W. 

(6)  It  is  laid  down  to  he  a  general  rule,  that  an  attorney's  bill  eaanot 
;  taxed  after  rerdict.    Tidd,  7th  ed.  9^. 
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1815.  tiff  had  brought  his  action  after  a  compliance  with 
Lee,  Oeni.  ^6  statute^  by  delivering  his  bill  one  month  before  he 
^*aJ!i  commenced  proceedings.  The  defendant  had  ap- 
y/iLsov.  peared  to  the  action^  and  made  a  defence  at  the  trial. 
The  jury  had  fomid  their  verdict  for  the  plaintiff  for 
250/.,  after  which  the  defendant  might  have  moved  for 
a  new  trial  if  he  thought  injustice  had  been  done  him, 
but  no  such  course  was  adopted ;  and  now  after  trial 
he  came  to  the  Court  to  have  the  very  bill  which  was 
the  subject  of  the  action,  taxed  by  the  Master.  This 
was  a  most  monstrous  proposition,  and  imposed  upon 
the  plaintiff  the  most  grievous  hardship.  The  defen* 
dant  in  being  allowed  to  adopt  this  course  of  proceed- 
ing had  a  double  advantage ;  first,  he  had  the  chance 
of  nonsuiting  the  plaintiff  at  the  trial,  and  then,  after 
verdict,  of  getting  those  damages  reduced  by  the 
Master,  which  the  jury  had  given  by  their  verdict. 
Suppose  the  plaintiff  had  been  nonsuited,  was  it  likely 
the  defendant  would  have  moved  to  have  the  plaintiff's 
bill  taxed  ?  It  was  to  be  hoped  therefore,  that  the 
Court  would  not  now  establish  a  precedent  so  ex- 
tremely dangerous  in  its  consequences.  In  a  late  case 
in  the  Court  of  Exchequer  it  was  holden,  that  a  party 
having  once  had  an  opportunity  of  taxing  an  attorney's 
bill,  he  shall  not  afterwards  take  the  chance  of  bene- 
fiting by  his  own  omission.  There  were  several  cases 
in  this  Court,  in  which  it  was  laid  down,  that  where  a 
defendant  had  once  the  opportunity  of  having  his  case 
fairly  tried,  the  Court  would  not  give  him  the  chance 
of  another  trial.  Such  was  the  present  case ;  and  the 
effect  of  the  present  motion  would  be  to  grant  the  de- 
fendant anew  trial  after  he  had  taken  the  sense  of  the 
jury  upon  his  case,  and  after  he  had  omitted  to  apply 
for  a  new  trial  within  the  time  prescribed  by  the  rules 
of  the  Court.  No  instance  could  be  cited  where  an 
attorney's  bill  had  been  taxed  after  trial,  in  order  to 


ATTORNEY.  65 

enable  the  defendant  to  take  advantage  of  any  omis-        18 1. 5. 
sion  in  the  defence  set  up.  LeeTg^oh*, 


Campbell  in  support  of  the  rule,  admitted  that  this 
was  certainly  a  novel  application  ;  but  he  submitted 
that  in  the  case  of  an  attorney's  bill,  the  items  where- 
of the  jury  could  not  be  competent  judges^  the  Court 
would  interpose  for  the  benefit  of  the  defendant  in  this 
manner,  if  they  saw  that  manifest  injustice  was  done 
by  the  course  taken  at  the  trial.  Now  here  the  defen- 
dant complained  that  a  considerable  portion  of  the 
plaintiflfs  bill  was  included  in  the  verdict  of  the  jury, 
which  it  was  obvious  that  the  Master  would  not  have 
allowed  on  taxation.  This  application  was  made  me- 
ritoriously, because  the  defendant  had  paid  the  whole 
amount  of  the  damages  into  Court,  together  with 
100/.  for  costs. 

Abbott  C.  J.  The  bill  of  an  attorney  is  the  only 
thing,  of  which  the  propriety  of  the  charges  is  not 
made  the  subject  of  inquiry  at  nisi  prius.  This  is  un- 
doubtedly a  novel  application ;  but  I  think  we  may 
venture  to  make  the  rule  absolute,  on  such  terms  as 
will  prevent  the  case  from  being  adduced  hereafter  as 
a  precedent.  The  sum  recoved  is  250/.  and  that,  to- 
gether with  100/,  for  costs,  htis  been  paid  into  Court* 
We  propose  that  the  rule  should  be  made  absolute, 
the  defendant  undertaking  to  pay  the  costs  of  this  ap- 
plication, the  costs  of  the  taxation,  and  the  costs  of 
the  present  cause,  as  between  attorney  and  client,  and 
not  as  between  party  and  party ;  and  if  this  be  not 
done  within  a  certain  time  after  taxation,  (to  be  set- 
tled by  the  Master)  the  plaintiff  shall  be  at  liberty  to 
sign  judgment.  By  imposing  these  terms,  I  think  it 
is  not  likely  that  we  shall  have  this  precedent  quoted 
hereafter.  The  defence  set  up  at  the  trial  was  certain- 
ly not  a  Yery  gracious  one*    It  may  be  proper  to  add, 

VOL.  ir.  F 


ifc.  agtUfUt 
Wilson. 
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1815.        thai  the  ploiDliff,  in  aU  events,  shall  be  at  liberty  to> 
IjtB,  Gent,  tme^  ^^^^  *^he  money  out  of  Court. 

9fc»  against 

Per  Curiam  {a\ 

Rule  absolute. 

(a)  Be§l  J.  WM  absent. 


Wilson. 


Anonymous. 


1813. 

20/A  A/oy. 

In  a  motion  for    ^ICARKIE  inoved  for  a  rule  to  shew  cau^e  why 

a  rule  mm  for      (9  ^       ,  i       i  •         *  . 

an  attachment  an  attaebment  sbould  not  issue  against  an  attor- 

tmraey  fOT  not  ^^J  ^^^  ^^^  delivering  his  bill  of  costs,  pursuant  to  a 

d^rering  a  judge's  order  for  that  purpose.    The  order  had  been 

affidarit  mus^  made  a  rule  of  Court,  but  it  did  not  appear  that  it  had 

swear  to  per-      ,  n  j 

aonai  service  of  been  personally  served. 

tbe  rule  \a), 

Le  Blanc  J.  said,  that  unless  an  affidavit  was  pro- 
duced of  the  personal  service  of  the  rule,  he  could  not 
grant  even  a  rule  nim  for  an  attachtinent. 

Rale  reAited  accordiagly* 

(c)  If  an  attoroiy  refuse  to  deliver  a  signed  bill  to  his  dient,  the  latter 
may  compel  him  by  taking  out  a  summons  before  a  judge,  entitled  in  one 
of  tiie  causes  in  which  he  was  concerned  \  atid  in  the  IQng's  Bench,  if  the 
attorney,  on  being  serred  therewith,  do  not  attend,  an  aider  will  be  made 
for  delivering  it  withiaa  reasonable  time.  1  Tldtf,  326, 6th  ed.  7thed.99. 
In  the  Common  Pleas,  three  summonses  are  necessary,  in  case  of  Min- 
attendance,  l^fore  an  order  can  be  obtained.  Iti^  €.  P.  574%  And  in 
either  Coakt,if  the  attorney  stiU  neglect  to  deliver  it,  the  order  «AMiAf  *e 
made  a  rule  of  Qmrt,  aatdon  being  personally  terved  {ut  stgira),9!bd  making 
affidavit  thereof,  the  Court  on  motion  will  grant  an  attachment. 


1817. 


6ih  Ftb, 


against  Barton,  one,  Sgc. 


Attachment  for    -WT  AWES  moved  for  a  rule  to  shew  cause  why  an  at- 

not  paying  over    #v  -^ 

surplus  money  tachment  should  not  be  issued  against  the  defen- 

when  rule  has 

been  served  for  taxingan  attorney's  bill.  Court  will  not  grant  an  attachment  agunst  at- 
torney for  not  paying  the  balance  due  tohls  client  until  ttie  costs  have  been  taxed,  thongh 
the  balance  is  admittod,  and  though  it  is  agreed  to  dispense  with  taxation  {a) . 

\a)  Courto  ^1,  under  special  ^rcunwlanoss,  refer  an  sxtomey's  hiH  to 


I 
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dant,  an  attorney,  for  the  non-payment  of  a  sum  of        1817. 
money  which  the  plaintiff  claimed  as  being  an  over-      .ZZZL 
.payment  made  to  the  attorney  beyond   his  bill  of       agrnhui 
costs  (as  indeed  was  admitted  by  the  latter).     De-      ^^iifc! 
fendant  having  delivered  in  his  biU^  the  plaintiff  served 
on  him  a  summons  to  shew  cause  why  it  should  not 
be  taxed,  and  the  judge  made  an  order  thereon;  but 
before  the  time  arrived  for  taxing  the  bill  of  costs,  it 
was  agreed  between  both  parties  that  the  taxation 
should  be  dispensed  with, 

Abbott  J.  refused  the  rule ;  and  held,  that  as  the 
costs  had  not  been  taxed,  no  rule  for  an  attachment 
could  be  obtained,  though  even  upon  the  agreement 
of  the  parties  to  abandon  the  taxation,  inasmuch  as 
the  consequence  would  be,  that  after  the  costs  were 
taxed^  the  party  would  be  coming  again  for  another 
attachment.  It  was  therefore  incumbent  on  the  party 
who  had  obtained  the  rule  for  taxing  the  costs  to  foU 
low  it  up  by  procuring  a  taxation,  and  then,  and  not 
before,  an  attachment  might  be  granted. 

Per  Curiam.  Rule  refused. 


be  taxed,  although  the  costs  have  been  settled  and  paid.  DcugL  189, 
lated.  Asycr'j  Costs,  323.  QmD9rY»P9pkin,2Stark,^,  Bttt  an  action 
cannot  be  maintained  for  the  surplus,  where  the  payment  has  been  volun- 
tary. Oaioer  r.  Papkin,  2  Stark.  85.  By  2  Oeo.  2.  c.  23.  s.  23.  it  is  en- 
jMled,  that  if,  upon  the  taxation  and  settlement,  it  shaU  be  found  that  the 
attorney  or  soticitor  shall  happen  to  have  been  overpaid,  then  in  such  case 
the  said  attorney  or  solicitor  respectively  shall  forthwith  refund  and  pay 
to  the  party  entitled  thereto,  or  to  any  person  by  him  authorized  to  re- 
eehre  the  same,  if  present  at  the  settling  thereof,  or  otherwise  unto 
inch  other  person  or  persons,  or  in  such  manner  as  the  respective  Courts 
shall  direct,  all  such  money  as  the  officer  shall  certify  to  have  been  over- 
paid ;  and  in  default  thereof,  the  said  attorney  or  solicitor  respectively 
shall  in  like  manner  be  liable  to  an  attachment  or  process  of  contempt,  or 
to  such  other  proceedings,  at  the  election  of  the  parties,  as  he  would  have 
been  subject  to  if  the  act  had  not  been  made. 


f2 
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1 8S«.  Dg  WooLFE  and  othersy  against 


Trinity  Term.  nQCHE  movcd  for  a  Fulc  to  shcw  causc  why  BU 

plication  may  attorney  of  this  Court  should  not  render  an  ac- 

3gi5^f5uail  count  of  monies  received,  and  pay  the  same  as  the 

toriicj  to  com-  Court  should  direct ;  founded  on  an  affidavit,  that  in 

pel  nun  to  pay  ■»        »r  n 

monies  entered  April  1809|  De  Woolfe,  in  America,  sent  over  to  Eng- 

hewasnocm-  ^^  ^  power  of  attorney  to  the  attorney,  describing 

wST^And"^  him  as  counsellor  and  attorney,  and  as  such  to  cause 

agent  may  to  be  prosecuted  an  appeal  in  the  Admiralty  in  a  prize 

make  tlie  atmli-  .-„  r         i  i-     •        i^ 

«tion,  though  cause.  That  in  consequence  of  such  authonty  the 
^iri^tore-'  attorney  had  employed  a  proctor,  and  had  received 
cdve,  and  the    upwards  of  3000/.  and  had  paid  to  De  Woolfe  only  a 

Court  will  com-  »«  t  *•  »  •  i  i- 

pelthepay.  small  part  thereof;  and  in  answer  to  several  applica- 
KnSt  of  **  ^^"^^  fr^™  ^«  Woolfe  for  an  account  and  payment  of 
p*^Y/?**"       *te  money,  had  insisted  that  he  could  not  safely  pay 

the  same,  inasmuch  as  De  Woolfe  only  acted  as  agent, 
and  it  did  not  appeal  that  they  were  sufficiently  autho- 
rized by  the  numerous  parties  interested  in  the  sum 
recovered  to  receive  the  same,  and  that  further  docu*^ 
ments  from  those  parties  were  requisite  in  order  to  reo« 
der  the  attorney  secure  in  paying  over  the  money  to 
any  person  resident  in  this  country. 

The  Solicitor-General  and  Chitty  shewed  cause  on 
an  affidavit  of  the  attorney,  stating  that  he  was  not 
employed  as  an  attorney  of  this  Court  in  any  action, 
or  in  his  professional  character,  but  as  an  agent,  the 
sanle  as  many  merchants  were  in  this  country,  who 
acted  as  agents  in  prize  causes.  That  he  employed  a 
proctor  to  conduct  the  prize  cause,  who  received  all  the 
fees,  in  which  he  the  attorney  did  not  participate,  but 
on  the  contrary,  he  as  usual  with  other  similar  agents, 
charged  only  a  certain  per  centage  on  the  sum  reco- 
vered. That  he  had  paid  over  a  considerable  sum, 
and  on  account  of  the  absence  of  proper  authority  from 

(a)  And  sec  In  re  Aitkin,  4  Bar,  £f  Jtd.  47. 
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the  several  parties  interested,  he  could  not  safely  pay        1B2£. 
oyer  the  whole  of  the  money  received ;  and  that  he  had   dc  Woolfe 
informed  the  plaintiflPs  arant  that  further  documents     "^  "f^'» 
were  requisite.     It  was  contended,  that  in  this  case  the        " 
attorney  not  having  been  employed  as  an  attorney  of 
this  Court,  but  merely  as  an  agent,  the  Court  would 
not  interfere  in  such  a  summary  manner  to  compel  an 
account  and  payment,  which  were  more  properly  the 
subject  of  a  bill  in  equity,  or  an  action.    That  such  a 
mode  of  proceeding  would  tend  to  deprive  attomies  of 
the  advantage  of  a  trial  by  jury,  of  which  every  other 
subject  had  thje  benefit,  and  called  on  the  attorney  to 
disclose  his  case  on  oath  when,  as  the  parties  interested 
were  abroad,  he  could  not  have  the  corresponding  ad- 
vantage of  their  being  required  to  state  facts  on  their 
oaths;  and  that  this  summary  mode  of  investigating 
accounts  would  become  very  burthensome  to  a  Court 
of  Common  Law,  which  was  not  so  well  constituted  to 
examine  and  decide  upon  the  same  as  a  Court  of 
Equity. 

The  Court,  after  in  part  hearing  the  arguments,  ex- 
pressed a  strong  opinion,  that  in  cases  of  this  nature 
it  was  incumbent  on  the  Court  to  interfere,  but  ordered 
that  the  matter  should  be  determined  at  Chambers; 
and  afterwards  the  points  were  argued  at  Chambers 
before 

Baylby  J.  who  determined,  that  the  attorney 
should  within  three  weeks  bring  3000/«  into  Court  and 
render  an  account  of  monies  received  and  disbursed  to 
the  Master,  who  should  direct  whether  any  and  what 
sum  should  be  paid  by  the  attorney,  and  to  whom,  and 
on  what  indemnity  or  security.  That  though  the  doc- 
trine had  formerly  been,  that  the  Court  would  not  in- 
terfere summarily  against  an  attorney  unless  for  some- 
thing done  or  omitted  in  a  cause  or  proceeding  in  one 
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16£^.       df  the  Common  Law  Courts,  yet  the  more  recent  doc- 

t)EW6oLrB   ^^^  established^  that  whenever  a  person  had  been  em« 

"^  m'*     pW^  *°  consequence  of  his  being  an  attorney,  thongh 

' not  in  an  action,  the  Court  would  interfere  summarily 

to  compel  him  to  do  what  was  right  (d).  That  in  this 
case  the  power  of  attorney  described  the  attorney  as 
counsellor  and  attorney,  and  it  was  otherwise  manifest 
that  the  employers  contemplated  the  party's  profes- 
sional character,  and  it  was  therefore  proper,  especially 
feis  they  were  foreigners,  that  summary  relief  should  b^ 
afforded  to  them,  and  that  they  should  not  be  driven 
to  file  a  bill  in  equity. 

Rule  absolute. 


■U*i 


(i)  In  re  ^^»kimi  4.  Bmr.  &  AU,A7.    See  7W,  7th  ed.  79,  80^ 81^ 
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Parker  against  Turner,  Bart.  ^®'^' 

19M  Afay. 

^^ASELEEy  on  a  forner  cUy,  bad  obtaioed  a  rule  The  sutute 

ealltng  upon  the  defeadanfc  to  shew  cause  why  ^^o^l^not 
the  sum  of  money  deposited  in  the  sheriff  by  the  de-  cb^^ul  the 

-.       •  -  discretioD  of 

fendent,  on  his  arrest,  in  lieu  of  bail,  and  since  brought  the  Court  with 

into  Court  by  the  sheriff,  in  pursuance  of  the  statute  ^^or^u^ 

48  Oe0.  3.  e.  46.  s.  2.  should  not  be  paid  out  to  the  !?  ^"^^ 

plaintin,  the  deKndaut  not  oaving  put  in  and  per*  moMf  u  piid 

c.^m..^  h.   -1  ^°to  Court  in 

"*<^*^  »*"•  lieu  of  baa,  and 

.  . bail  is  not  put 

in  and  perfected 

(«)  TheiS  Geo,  3.  c.  ii,  a.  2.  enacts,  that  persons  ameted  opon  mcme   ^^  '^  an^^ 
pioeeti^  %i  Bnglaiid  or  Irilaad»  ihaU  be  allawed,  in  Uen  of  giving  bail,   affidaWt  of 


to  depont  in  the  hands  of  the  sheriff  the  som  indorsed  on  the  writ,  toge-   merits,  will 
ther  wi&lOA  to  answer  the  coats;  and  the  sheriffis  directed,  at  or  befof«    grant  fui^er 
the  retom  of  th«  writ,  to  pay  into  Court  the  money  deposited ;  and  there-    f^[|^t  /„)    ^~ 
upon  in  case  the  defendant  shaU  put  in  add  perfect  bail  in  the  action,  oc- 
etrdiMg  to  tk*  eowrse  and  practice  of  the  Cottri,  the  snm  of  money  deposited 
•hall,  by  order  of  the  Court,  on  motion,  be  repaid  to  the  defendant :  but  in 
case  the  defendant  ^tuSl  not  p«t  in  and  perfect  faaB,  then  the  sum  depo- 
•ited  and  paid  into  Court  shall,  by  order  of  the  Court,  be  paid  out  to  the 
flainliff,  who  it  authorized,  if  he  think  fit,  to  enter  a  common  appear- 
ance ;  such  payment  to  the  plaint  to  be  made  aufajeot  totuch  dedMttans, 
if  any,  fttmi  the  turn  of  KM.  deposited  and  paid,  aa  npon  taxation  mayte 
inad  teaaonable.    This  statute  waa  miuie  in  ^ase  of  defendants,  and  not 
lor  the  benefit  of  plaintiffs ;  and  therefore  the  pUdntiff  is  not  entitled  to 
receire  the  money  out  of  Court,  if  the  baU  render  the  defendant  instead 
of  Jaatiffing ;  tot  ttie  s«rf nder  of  tlw  defendant  is  considered  eqoiralent 
to  his  perfecting  balL    Chadwieie  v.  Battye,  3  Af.  and  5.  283.  Harford  y. 
UarrU,  4  ToMmt.  669.    When  the  plaintiff  has  made  an  application  ipr  the 
money  to  be  paid  out  of  Court  to  him,  and  that  rule  is  discharged  on 
shewing  otntty  nsd  the  merits  of  the  case  axe  fully  discussed,  and  it  ap- 
ffWff  that  dw  defendant  is  entitled  to  the  money,  the  Court  of  C.  P. 
will  grant  a  role  absolute  in  the  first  Instance  for  the  money  to  be  paid 
OTcrto  the  delleiidaiit    Harfiird  r.  Harris,  4  Tmmt,  670. 


) 
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1813.  Giffordnovi  shewed  cause^  aad  moved  that  the  time 

Parker       for  putting  in  special  bail  might  be  enlarged. 

against 

Turner,  Bart 

Gaselee  contra,  insisted  that  the  statute  was  impera- 

jlive  upon  the  Court ;  and  that  bail  not  having  been 

put  in;  the  rule  must  be  made  absolute  for  the  plaintiff 

to  take  the  money  out  of  Court. 

Le  Blanc  J.  The  act  is  not  intended  to  controul 
the  discretion  of  the  Court  in  this  respect ;  but  there 
must  be  an  affidavit  of  merits,  in  order  to  obtain  time 
to  put  in  bail. 

Time  was  given  to  amend  the  affidavit. 

Tkmrsday,  Gifford,  on  a  subsequent  day,  produced  an  affidavit 
^  by  the  defendant's  attorney,  that  he  had  not  since  been 
able  to  see  the  defendant ;  but  from  former  communi- 
cation, he  believed  the  action  could  not  be  main- 
tained, and  that  it  was  a  gross  imposition.  But  the 
rule  fitsi  obtained  by  Gaselee  for  taking  the  money  out 
of  Court  was  afterwards  on  26th  Moiy  made 

Absolute. 


1815. 

JOXUOTtfm 


Dyott  against  Dunn. 


\yhere  a  rer«  ^llHE  defendant  in  this  case  had  been  held  to  bail 
for  the  plaintiff  upon  a  judge's  Order  for  1500^  in  an  action  for 

Am  thTJd*'^  Crtiw.  Con.,  and  a  verdict  had  passed  for  the  plaintiff 
order  to  hold  for  5000/.  The  defendant  being  a  prisoner,  in  order 
fendant,  in       to  obtain  his  release,  offered  to  justify  bail  for  the 

SS^oul^of      1500/.,  but 

custody,  must 

justify  in  such  i        •/• 

larger  sum;  but       Abbott  opposed  his  justification,  and  insisted  that  if 

othcmriflc 

where  aruie  was  hailed  out  of  custody,  the  defendant  should  find  bail 
forlTncwtoiai    ^^^  ^^^  ^^^  ^^^  which  the  verdict  was  given. 

and  then  in  the 
imaller  sum. 
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Le  Blanc  J.  wished  the  case   to  be  postponed        1815. 

till  the  Court  was  full  ;  aud  on  the  other  Judges       dtott 
coming  in,  gj 


Lord  Ellenborough  C.  J.  said,  the  judge  who 
makes  such  an  order  as  this,  only  exercises  his  judg- 
ment upon  the  facts  of  the  case  as  stated  to  him,  and 
he  takes  care  to  direct  bail  to  be  taken  for  the  sum  for 
what  it  may  be  probable  a  verdict  would  be  given; 
but  when  a  verdict  has  been  given,  and  that  which 
before  was  uncertain  is  now  rendered  certain,  certainly 
the  bail  should  be  for.  the  sum  which  the  verdict  has 
ascertained  to  be  the  just  amount  of  the  damages. 

Before  this  rule  was  made  absolute.  Topping  moved 
for  a  rule  to  shew  cause  why  a  new  trial  should  not  be 
had,  on  an  affidavit  that  several  material  witnesses 
in  the  cause  could  not  attend  on  the  former  trial  on 
account  of  illness.  The  Court  granted  a  rule  nisi,  and 
thereupon  Lord  Ellenborough  C.  J.  said,  that  of 
course  it  must  be  understood  that  the  application  for 
the  defendant's  justifying  bail  in  the  smaller  sum 
would  be  granted,  and  that  this  would  be  but  justice  to 
the  party.  The  rule  for  a  new  trial  being  afterwards 
made  absolute,  the  party  were  allowed  to  justify  in  the 
smaller  sum,  viz.  1500/. 


abut 

UNN, 


1815. 


Stanton's  Bail. 

27 Ih  Jan,  II,  T. 

nEAKE  opposed  the  justification  of  bail,  on  the  BaUmaybc 

jt^  '^'^  .    "^  '        .  takenafter final 

ground  that  final  judgment  had  been  obtained  judgment  (a). 
against  the  defendant ;  and  after  some  time 

Batlby  J.  said  that  the  judges,  upon  considera'^ 
lion,  were  of  opinion  that  bail  might  be  put  in,  in 
^he  original  action,  after  final  judgment,  by  altering 
the  form  of  the  recognizance,  by  making  it  to  pay  the 

(«)  See  tutU  72,  m  to  bail  after  fwdict* 
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1815^       ooDdemnation  money  of  the  judgmenti  and  the  bail 
Stavtov's     to  be  taken  in  doable  the  amount  of  that ;  and  be  gaid 
^**^         that  there  was  no  express   case  upon   the  subject^ 
and  the 

Bail  justified. 


]B20. 


I2th  Fe^ 


Davis  against  Fowjube. 


After  final  A  FTER  final  judgment  was  signed  in  this  case,  the 

signed,  the  de-  original  bail  for  the  defendant  put  in  fresh  bail, 

may*pat*  in**^    ^^^  ^^^  purpose  of  rendering  him,  and  he  was  accord- 
fresh  bail,  for    incrly  rendered  ia  their  discharge. 

the  purpose  of        °  •^  ° 

rendering  him. 

It  is  not  neccs-      Archbold  on  a  former  day  obtained  a  rule  to  shew 

sary  that  the  i       1 1  i 

defendant         cause  why  this  proceeding  should  not  be  vacated,  as 

should  be  taken  «..  «  i  iv/*i*ji  ^^ji 

to  the  judge's    bcmg  uTcgular ;  because,  after  final  judgment  signed, 
chambers  for     ,^^  defendant  could  not  be  rendered.     He  also  ob- 

the  purpose  of 

rendering  him    jected  that  the  defendant  was  not  taken  to  the  judge's 
*  his  hail,  unless  chambers  to  be  rendered,  but  carried  by  the  ofiicer 

^""^  *''      forthwith  to  gaol  under  a  commitfitur. 

«  . 

Marryat  and  Reader,  on  shewing  <:ause  now,  were 
stopped  by  the  Court. 

Archbold  was  again  heard  in  support  of  his  rule. 

Abbott  C.  J.  There  is  nothing  irregular  in  the 
original  bail  having  rendered  the  defendant  after  final 
judgment  was  signed,  by  the  substitution  of  other 
bail.  When  I  first  had  the  honour  of  being  raised  to 
a  judicial  situation,  I  certainly  was  a  good  ^eal  sur- 
prised at  an  application  made  to  me  to  put  in  fresh 
bail,  for  the  purpose  of  rendering  \im  defendant,  after 
final  judgment  was  signed ;  but  I  ^as  informed  tJbAt 
fitcfa  a  proceeding  was  by  no  means  ancommon,  and 
that  it  coold  be  done,  except  where  a  ca.  so*  had  been 
lodged.  Iq  the  present  case  it  appears  that  addittonal 
bail  had  been  put  in  at  itre  desire  of  the  original  bail. 
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in  order  to  relieve  themselves,  by  surrendering  the  18^0. 
party  from  the  responsibility  of  continuing  any  longer  daviT 
liable  upon  the  judgment,   which  appears  to  h|ive        against 

J7  O  *v  Jm JSK# 

amounted  to  £000/. ;  and  I  think  they  were  at  liberty 
so  to  do.  It  is  veiry  reasonable  that  the  bail  should 
have  this  privilege,  because  bail  may  be  ill  in  bed,  or 
unable  from  a  variety  of  causes,  to  surrender  the  de- 
fendant. Then  as  to  the  second  objection ;  namely, 
that  the  defendant  was  not  taken  to  the  judge's  cham^* 
bers  for  the  purpose  of  being  rendered,  that  is  in  ease 
of  the  defendant,  instead  of  being  carried  through  the 
town  in  custody.  It  does  not  appear  that  the  de- 
fendant expressed  any  desire  to  go  to  the  judge's 
chambers,  and  I  see  no  irregularity  in  not  carrying 
him  there,  as  a  matter  of  course.  In  all  events  he  is 
not  prejudiced  by  not  having  been  taken  to  the 
judge's  chambers.  As  to  the  other  objection,  it  is  « 
quite  clear  that  no  persons  will  become  bail  unlets 
they  are  allowed  to  protect  themselves  in  this  manner. 

Batley  J.  I  am  of  the  same  opinion.  It  is  not 
irregular  to  render  a  defendant  after  final  judgmen^ 
by  putting  in  other  bail.  This  question  was  under 
consideration  eight  or  nine  years  since.  I  then  enter- 
lained  some  doubt  as  to  the  regularity  of  such  a  pro- 
ceeding, but  I  found  that  such  was  the  practice,  and 
it  has  been  done  in  tnany  instances  since.  The  plain** 
tiff  might  have  a  right  to  complain  of  it,  but  cer- 
tainly the  defendant  has  none ;  and  indeed,  as  far  as 
I  recoOect,  it  wa^  stated  at  the  time  the  motion  wa^ 
made,  that  the  plaintifTs  attorney  consented  to  tb^ 
change  of  bail  for  the  purpose  of  the  render.  As  to 
the  oAer  objection,  nothing  can  come  of  it,  because 
it  does  not  appear  that  the  defendant  desired  to  be 
taken  to  the  judge's  chambers. 

HoLKOYD,  J.  concuired.  {a) 

Rule  discharged,  with  costs. 

(a)  Best  J.  was  absent.     Fido  Barttet,  92. 
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A/.T,h3G€o.3, 


Payne's  Bail. 


Bdlwhohayc    mjj  ^hig  case  the  defendant  had  been  surrendered  in 

rendered  m         p 

their  diBchargCy  discharge  of  his  bail,  and  notice  was  given  of  bait 
wards  justify,  justifying/ one  of  whom  was  one  of  the  bail  who  had 
~cf"  SLrfroi;:  surrendered  the  defendant. 

imprisuainenty 
without  enter- 
ing into  a  fresh       Esfdnaste  objected  to  him  on  that  ground,  that  he 

^^^^'         had  entered  into  no  new  recognizance. 

Lb  Blanc  J.  held  it  to  be  a  good  objection,  as  it  was 
necessary  to  enter  into  a  fresh  recognizance ;  and  there 
was  an  end  of  the  first  by  the  surrender,  as  it  then  be- 
came/ii^ic/tij  officii. 


1817- 

M.T.22ndNt 


% 


Anonymous. 


Rule  iMfi  grant-   Q^ELfVYN  moved  for  an  attachment  against  the 
tachment  ^ '  sheriff  for  not  bringing  in  the  body,  on  the  ground 

wiiwtthe        tJia^  bail  had  been  put  in   by  a  new  attorney  without 
the  bail  was  put  any  Order  for  changing  the  attorney.     He  admitted 

in  by  a  new  at-  ______^ 

tomey  without  '■  "         '  ' 

an  order  for^he       ^a)  In  note  (a)  to  Rule,  Mich,  6  Geo.  2.  it  is  said,  that  though  where 
ch^7r^'°^    the  sheriff  has  taken  insufficient  bail,  and  the  defendant  is  at  large,  or 

hath  escaped,  and  the  return  of  the  writ  is  passed,  the  sheriff  cannot  com* 
ply  with  die  letter  of  the  rule  to  bring  in  the  body,  yet  the  intent  thereof 
is,  that  good  bail  be  put  in  or  the  sheriff  will  be  liable  to  an  attachment. 
R.  K.  B.  Mich.  6  Cko.  2,  note  (a),  ffoffe  v.  CaUiugwood,  1  WUi.  262. 
28mmd*  618,  in  notes.  Though  two  notices  are  given  by  diffierent  atlomies 
of  two  different  sets  of  bail,  and  bail  put  in  by  the  sheriff  have  already  jus- 
tified, the  defendant  is  entitled  to  have  Ids  bail  justify,  and  be  allowed. 
fFhteUr  r.  AmMi,  HU.  T,  1819.  1  CkUiy*9  Rep.  81.  And  per  Bagley  h 
There  are  many  different  persons  interested  that  bail  should  be  put  in : 
the  defendant  is  interested,  the  bail  to  the  sheriff  are  interested,  and  the 
aheriff  himself  is  interested.  iaHaggeiiynArgmty7Tmtnt.A7,  2Aitatk, 
365,  htSSL  were  permitted  to  i^pear  by  tiieir  own  attorney  and  jusUfy*  de- 
fiendant  having  refused  to  instruct  counsel  to  move  that  the  bail  might 
Justify.  And  QHh»  C.  J.  said,  that  though  the  defendant  could  not  change 
his  attorney  ^thout  leave  of  the  Court,  the  tker\ftmd  baii  might  iqppear 
by  their  own  attorney.  See  HUl  v.  Roe,  6  TmttU.  532.  Hence  it  should 
seem  that  it  is  no  ground  for  an  attachment  against  the  sheriff  that  bail 
have  been  put  in  by  a  new  «ttomcy. 
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that  it  was  an  unusual  motion,  but  referred  to  1  H.        1817. 
Bla.  233.  543.  Anohtmous. 

Abbott  X  said,  that  as  it  was  a  new  motion,  he 
would  grant  a  rule  nisi. 


Button  against  Welstbad. 


1820. 


Q&thJoH, 


w 


^ALFORD  opposed  the  justification  of  one  of  Therixtyaworn 
the  bail  in  this  case,  on  the  ground  that  he  was  six^a«*?Of- 
one  of  the  sixty  clerks  in  the  Six  Clerks'  OflSce,  con-  ficcdonotcome 

-^  '  muiin  the  ope- 

tending  that  he  came  within  the  rule  of  Court,  which  ration  of  the 
declares  that  no  ofiicer  of  the  Court  shall  become  bail,  ubtuthe  ofl&- 

^  eomingbaiL 

HoLROTD  J.  The  bail,  tendered  does  not  come 
within  the  rule  of  Court  referred  to.  He  does  not  act  • 
directly  for  the  suitors  of  the  Court  of  Chancery.  He 
is  a  public  officer  through  whose  medium  the  business 
is  transacted.  The  solicitors  of  the  Court  employ  him, 
and  not  the  clients.  I  therefore  think  he  is  competent 
to  become  bail. 

The  bail  justified  accordingly. 

Comyn  for  the  defendant. 


Anonymous. 


1815. 

28M  Jan, 

WMT'ALFORD  opposed  the  justification  of  bail,  on  ifinanactionat 

r  r       .,  1      1     .    .1  ^  .1.  -^       /•  the  luit  of  two, 

the  ground  that  the  action  was  at  the  suit  ot  bail  be  pat  in  as 
A.  and  B.  jointly,  and  the  notice  of  justification  and  the*^f"l 
the  recognizance  of  bail  were  at  the  suit  of  A.  only,      ovly,  the  bail 

^  ''  may  be  treated 

as  a  nullity. 

Le  Blanc  J.     You  have  good  grounds  for  opposing  ^^  the  p«uiid 
them,  and  if  the  action  is  jointly  at  the  suit  of  il.  and  that  his  chil- 

'                                           J          J  ^rtn  were  m 
the  worichouse» 

(a)  See  next  case.  •"?  he  wonld 

^  *  not  assign  a 

reason  [a) . 
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181^.        B.  the  bail  will  be  of  no  use  toihe  defendanU|  ar  there 
ANONTMovt.   ^^^'  ^^  ^^  ^^^^  ^^  ^^^^  cause  (a). 

.Il  appeared  that  one  of  the  bail  suffered  his  children 
to  go  to  the  workhouse  and  would  not  support  them, 
which  the  bail  stated  he  did  from  family  reasons,  and 

Le  Blanc  J.  thought  him  insufficient  in  this  re« 
spect,  as  he  stated  no  reasons  for  not  supporting  his 
children,  and  he  Was  therefore  rejected. 

Bail  rejected. 

(a)  In  HoU  v.  Frank,  and  Another,  \  Af.  &  S.  299,  the  action  was 
brought  against  two  persons  conjointly,  bnt  the  recognisance  of  baflwas 
drawn  op  by  mistake  in  an  action  against  one  only;  and  the  plaintitf  hafv 
ing  sued  out  two  writs  of  teire  facias,  to  which  nihii  was  returned,  signed 
judgment  against  the  bail,  and  took  out  execution ;  but  the  Court  set  aside 
the  judgment  and  ezeciltion  for  irregularity. 


1820. 
12M  July. 


Holm  against  Booth. 


Bail  rejected      "E^ROM  the  affidavits  in  opposition  to  one  of  the 
falJr^i'!!?  baU  in  this  case,  it  appeared  that  his  father,  a 

parish  relief(a).  very  aged  man,  was  receiving  parochial  relief ;  and  al- 
though the  bail  himself  appeared  to  be  in  solvent  cir- 
cumstances, 

BfiST  J.  would  not  permit  him  to  justify,  because  of 
his  suffering  his  father  to  depend  on  parish  aid. 

Bail  rejected. 

Reader  for  thie  plaintiff,  and  CUtti/  for  the  defendant. 

(a)  See  the  last  case,  S.  P. 


1820. 


Srd  Feb* 


Butler's  Bail. 


Bail  baring         O^^  ^^   ^^^^  ^^^^  ^^  ^^^^  ^^^^'  ^"  coming  up  to  JU3- 

bcenrecenUy     ^-^    j^jfy    havine  admitted  that  he  had  been  a  bank- 
bankrupt,  not  •''  ^ 
permitted  to  justify,  althoogh  worth  500/.  at  the  time  he  ofTered  tobecone  bail. 
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rapt  two  months  sincei  and  obtained  his  certificate  on  1820. 

the  28th   December  laBt,  but  swore  that  he  had  since  butlee's 

acquired  property  by  the  bounty  of  his  friends  to  the  ^*'* 
Hmount  of  5001. 

HoLROTD  J.  said  he  would  not  permit  him  tojus-> 
tify,  having  been  so  recently  a  bankrupt. 

Bail  rejected. 

Barnesdall  against  Stretton. 


1820. 


24M  Jan. 

/\NE  of  the  bail  for  the  defendant  in  this  case,  on  Apenoo  liable 

coining  up  to  justify,  was  opposed  on  the  ground  ^^hSntlSSed 

that  bis  name  was  indorsed  to  an  outstandinir  dis-  bm«notrenew- 

°  edy  or  the  right 

honoured  bill  of  exchange,  for  which  he  was  liable  to  of  proceeding 
the  holder.    The  bail  stated  that  he  had  drawn  a  bill.  ^ST^spended, 
upon  one  Leach,  which  the  latter  accepted,  but  dis-  ^^  ^^^ 
honoured  when  it  became  due ;  that  the  holder  had 
given  him  notice  of  the  dishonour,  yet  he  expected 
indulgence,  and  had  not  been  sued  ;  but  he  could  not 
swear  that  the  holder  had  agreed  to  wait  whilst  he 
proceeded  in  an  action  still  depending  against  the  ac- 
ceptor. 

Bayley  J.  rejected  the  bail,  and  said,  that  as  long 
as  a  man's  name  remained  on  unpaid  securities  for 
money,  for  which  he  was  liable,  he  ought  not  to  be- 
come bail.  It  should  be  understood  as  a  general  rule, 
that  so  long  as  there  are  outstanding  dishonoured  bills 
not  renewed,  nor  the  right  of  proceeding  suspended,  a 
person  liable  to  an  action  every  moment  on  such  se- 
curities, should  not  be  allowed  to  come  under  new  en- 
gagements by  becoming  bail,  when  he  had  not  dis- 
charged those  already  subsisting. 

Bail  rejected. 

Reader  for  the  plaintiff,  and  Andrews  for  the  defen-' 
dant.  > 
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1820. 

12M  Feb. 


Tudor  against  Simpkin. 


itseemsy  that    HnHE  COURT  having  on  a  former  day  ordered  one 

orders  bail  to  ^^  ^^^  ^^^^  ^^  ^^^^  case,  (the  sufficiency  of  whose 

sabmit  their     circumstances  was  doubted)  to  submit  his  supposed 

property  to  m-  ^  ^  *  • 

spection,  in  or-  property  to  inspection,  in  order  to  ascertain  its  value, 

der  to  ascertain     .  •      i     i  •    11  i      i 

its  sufficiency  the  attorney  s  clerk,  accompanied  by  a  broker,  went  to 
to  jMtify,*S^  his  house  for  that  purpose.  The  defendant's  attorney 
plaintiff  may     beinff  present  when  the  clerk  and  the  broker  arrived. 

cause  it  to  be  _    °  '^ 

appraised  by  a   refused  to  permit  the  latter  to  see  the  property,  but  ac* 

companied  the  former  over  the  house. 

Andrews  now  opposed  the  bail,  and  objected  that 
the  plaintiff  had  not  had  a  sufficient  opportunity  of 
ascertaining  his  sufficiency,  for  the  bail  was  bound  to 
submit  his  property  to  the  appraisement  of  a  broker,  it 
being  reasonable  to  suppose  that  the  attorney's  clerk 
was  an  inadequate  judge  of  its  value. 

Reader  for  the  defendant  contended,  that  it  was  a 
proposition  not  to  be  tolerated,  that  the  bail  was  bound 
to  submit  to  the  domiciliary  visit  of  a  broker  in  such  a 
case  as  this  ;  it  was  quite  sufficient  that  he  submitted 
his  property  to  the  inspection  of  the  attorney's  clerk, 
the  object  of  the  order  for  inspection  being  merely  that 
the  plaintiff  should  have  reasonable  satisfaction  that 
the  bail  was  of  sufficient  substance  to  justify. 

Best  J.  however,  said  there  could  be  no  objection 
to  a  broker  being  called  in  to  appraise  the  property  of 
a  bail,  who  was  suspected  not  to  h^ve  sufficient  pro- 
perty to  answer  the  engagement  into  which  he  entered. 
The  mere  inspection  by  the  clerk  might  be  tanta- 
mount to  no  inspection  at  all,  for  he  might  not  be 
competent  to  form  a  judgment  of  the  value  of  the 
property  when  he  saw  it.     He  desired  it,  therefore,  ta 
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be  understood,  in  future,  that  where  the  Court  orders  18M. 

the  bail  to  submit  his  property  to  view^  the  plaintiff  fvDom 

may  cause  an  appraisement  to  be  made  by  a  broker.  simpuii. 

The  bail,  not  being  able  to  satbfy  the  ^ourt  of  his 
sufficiency,  was  rejected. 


Anonymous. 


1817» 

2Ut  Jtme. 


Tf^SPlNJSSE  moved  to  justify  bail.    The  writ  where  the  no- 
and  declaration  were  both  against  the  defendant  J^jJ^^p^^ 
in  a  wrong  name,  and  the  defendant  i^  the  notice  of  ;un^  ^^  de- 

^  tendant  in  the 

bail  put  in,  was  named  in  the  right  name,  ''  sued  by*'  right  name, 
the  wrong  name,  but  in  the  bail-piece,  was  called  by  ^,,om  bum, 
the  wrong  name.  S^£d" 

hin  by  ths 

HoLBOYJ>  J.  thought,  that  as  plaintiff  had  declared  #nmg  omm 
in  the  wrong  name,  and  there  could  be  no  mistake  a^  ficMnc. 
to  the  identity,  it  was  sufficient. 


King's  Bat/.  M.i^e^.$. 

'nEADER  objected  to  the  notice  of  bail.     The  Bail  described 

bail  was  described  generally  as  of  Battle  Bridge,  bridge,  in  m^ 

tiMo#bda,fai- 

infficient. 

Le  Blav c  J.  held  the  description  too  general. 

Bail  rejected. 


Atkinson  against  Thompson. 


I813. 

aOlAAbv. 


WrULLOCK  stated  on  affidavit,  that  notice  of  bail  Serrice  of  nj- 

M  M  tioe  of  bail,  by 

had  been  stuck  up  in  the  King's  Bench  Ofl&ce,  sticking  up  a 
and  that  repeated  attempts  had  been  made  to  serve  it  ^^hoffims ' 
at  the  attorney's  office,  and  at  last,  it  was  put  under  ^^^IJ^^ 

the  door.  door  of  attor- 

ney, sufficient, 

Dampier  J.  said,  that  this  was  sufficient,  for  as  JMsrwnaiiyseen. 
much  had  been  done  as  was  practicable. 

VOL.  II.  o 
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1815. 


24M  Jon. 


Anonymous. 


Sendee  of  do-    HpHE  affidavit  of  service  of  the  notice  of  bail  stated, 
leaving  same  at  that  the  notice  was  served  at  a  law  stationer's 

whmtiiepla^^  where  the  plaintiff's  attorney  usually  had  papers  left 

tlTs  attorney's  for  him,  and 
papers  are 
ntoally  left,  is 

sofliicient.  Le  Blanc  J.  said,  that  if  the  house  in  question  was 

his  usual  place  of  resort,  service  at  that  place  would 
•   be  good. 


Story*s  Case.    Ex  Relatione  Mag.  Foster. 

Where  no  bail  TF  the  rule  to  bring  in  the  body  expires,  (the  Sheriff 
l^nSion  of  mle  having  returned  cep\  corpus)^  and  no  bail  is  found  to 
^^Jf^'g^^^  be  put  it,  bail,  if  afterwards  put  in,  are  bound  to  jus- 
terwwdspatln  tifv  within  four  days  in  a  town  cause,  or  six  days 

aie  bound  to  "^  .  t*       t 

justify  witiiin  in  a  countiy  cause,  without  any  exception.  For  if 
town  oiue^or  ^^^  plaintiff  excepted,  the  defendant  would  have  four 
six  days  in         j^ys  after  exception  to  perfect  his  bail,  and  by  that 

country  caose,         -^  *^  '^  i  j 

without  being    means,  the  defendant  would  have  more  than  the  time 

excepted  to. 


\^\% 


30fA 


allowed  by  practice  to  bring  in  the  body. 

Hamilton  against  Dainsford. 


An  affidarit  for    A  PPLICATION  was  made  for  further  time  to  jus- 

iurther  time  to     Am 

justify,  on  the  tify  bail,  upon  an  affidavit  stating  that  one  of 

bailaumoVat-  ^^^  persons  put  in  as  bail  could  not  attend,  together 
luttJithrfon-  ^^^^  ^^^  excuse  for  his  not  attending.  The  affidavit, 
sent  of  the       however,  did  not  state  that  the,  party  had  consented  to 

party  to  become  ,  ^    ., 

bidl(a].  become  bail. 

Bay  LEY  J.  It  is  always  expected,  that  the  affidavit 
should  in  these  cases  state  the  consent  of  the  party 
to  become  bail,  and  the  belief  that  if  he  could  have 
attended,  he  would  have  been  able  to  justify  as  good 
bail.    That  should  be  added  to  the  affidavit. 


(«)  R.  M.  36  Geo.  3.  K.  B.   Anie,  1  VoL  292.    TkUy  7th  cd.  297. 
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1813. 


Rbnneix  against  Atkins. 


20/A  Abv. 

WhAMPIER  J.  refused  to  allow  any  time  so  that  Time  to  amend 
notice  of  bail  should  be  amended ;  and  observed,  ^^^^^^ 
that  any  indulgence  of  this  sort  would  only  increase  ^^^'^^  («)• 
the  namber  of  mistakes. 

(c)  It  If  DOW  the  pnctiee  not  to  grant  time  in  these  cases,  unless  an 
aSdaTH  of  a  defence  on  the  merits  he  pfX)duced. 

1815. 

ToMLiNSON  against  Harvey.  m.  r.20MA^. 

WkAMPIER  J.  on  a  former  day  had  allowed  time  A  judge  will 

Jm^  •       ./•    I     >«  1  *    1         1        1     I      4*  1       "^ot  interfere 

to  justify  bail,  on  the  ground  that  the  clerk  of  the  with  another 
defendant's  attorney  had  forgotten  to  bring  down  the  f^^mc? 
bail-piece;  and  this  being  the  day  for  justification,  and 
the  attorney  having  rectified  the  mistake,  Adolphia 
moved  to  justify  bail,  and 

Walford  contended  against  the  allowance  of  time ; 
but 

Per  L&  Bi«ANc  J.    I  am  not  at  liberty  to  set  aside 

Mr.  J.  Dam  PI  er's  order  for  time,  and  if  I  were,  I  should 

affirm  it. 

The  bail  accordingly  justified. 


Donaldson's  Bail. 


1^15. 


\ttF€k. 


n 


^EA CON  moved  to  justify  bail,  three  days  time  A  rule  for  fur* 
having  been  given  to  justify,  on  account  of  the  justify  bail, 
affidavit  wanting  a  title.     Deacon  stated,  that  the  rule  a'^n^^a^,^ 
for  further  time  was  drawn  up  by  mistake  on  the  Man-  ^^^^  immate- 

nal. 

iby  instead  of  Tuesday  as  the  third  day,  so  that  the 
duee  days  had  expired  before  this  day ;  but  the  service 
was  made  on  the  Tuesday,  and  the  notice  to  justify  to- 
day. 

Baylbt  J.  held  it  an  immaterial  error,  and  suffered       ^ 

.the  bail  to  justify, 

%2 
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1818. 


16M  Sov.  *  -•««*-.«*-  ^Q 


Freeman  asainst  Oldham. 


Defendant  may  "DAIL  answering  doubtfully  on  Saturday,  time  was 
S^  when  time  grafted,  on  the  application  of  the  plaintiff,  to 

ed*to^Uin^''  enquire  as  to  those  facts.   The  defendant  now  applied 

to  inquire  into  to  add  another  bail. 


the  sufficiency 
of  the  ior- 


Chitty  objected,  that  time  was  only  allowed  to  plain- 
tiff to  enquire  as  to  the  facts  sworn  to  on  Saturday. 

Bayley  J.  said  that  the  defendant  ought  to  be  at 
liberty  to  put  in  another  bail^  upon  the  plaintiff's  ap* 
plying  for  time  to  enquire. 


1815. 


7th  J\ 


Partridge  against  Rose^  in  Excliequer. 

A  clerk  in         HPHE  clerk  in  Court  must  sign  all  the  proceedine:s 

Coartinthe        i     .     ,u     i?     t,  j  u  •  *       a:   •     -.  .i,   .    * 

Excheouer  in  the  Exchequer^  and  it  is  not  sufncient  that  it 

^JJ^^JJg^      should  be  done  by  the  attorney  or  agent ;  and  a  notice 
and  not  an  at-    jq  justify  bail  on  a  day  on  which  the  Court  sits  in 

torney  or  agent.         •^         •'  ivj 

A  notice  to  JU8-  equity,  was  held  to  be  a  bad  notice. 

tify  bail  on  an 
equity  day  is 
bad. 

1813.  Anonymous. 

Mick.  T.  ^  1     , , 

Notice  of  jnati-  HP  WO  persons  had  been  put  in  as  bail,  and  notice  of 

on^kMnefproi  ^^^^  justification  given  in  vacation  time,  and 

ceM,  added  in  Tacation,  need  not  be  given  within  four  days ;  aliier  as  to  bail  in  eiror, 
for  they  cannot  be  changed  (c). 

(a)  In  MUU  v.  King,  9  Eatt,  434,  the  general^rule  is  said  to  be>  that 
where  bail  above  have  been  put  in,  and  an  ezception'entered  in  vacation^ 
notice  of  justification  for  the  first  day  of  the  next  Term  must  be  given 
within  four  days  after  such  exceptbn.  And  see  Tidtft  Practice,  6di  ed. 
265, 6.  The  principle  with  respect  to  bail  in  error,  and  bail  on  mesne 
process,  is  different.  As  to  bail  in  error,  the  defendant  in  error  is  allow- 
ed twenty  days  to  except  against  the  bail  put  in ;  and  the  mode  of  ezcep- 
^  tion  is  by  serving  the  plaintiff  in  error  with  a  rule  for  better  bail.    The 

terms  of  the  rule  are,  that  ''  unless  the  plaintiff  in  error  puts  in  better 
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the  defendant's  attorney  entered  an  exception  to  them,        1813. 
and  thereupon  two  others  were  added  in  July ;  but  the   akonymoub. 
notice  of  adding  and  justifying  was  not  given  till  a 
day  or  two  before  this  ensuing  Michaelmas  Term. 

Adam  now  objected  to  their  justifying,  on  the  ground 
that  the  notice  of  justification  was  not  given  in  time, 
and  that  it  should  have  been  within  the  four  days 
after  the  exception  ;  and 

Dampieb  J.  on  referring  to  the  Master,  intimated 
that  they  could  not  justify;  but 

Reader  suggested  that  they  were  not  bail  in  error^ 
and  that  the  distinction  was  taken,  that  bail  in  error 
could  not  be  changed^  but  that  bail  on  mesne  process 
could* 

Dampier  J.  referring  again  to  the  Master,  said  they 
might  justify,  and  that  they  were  added  bail,  and  that 
the  rule  limiting  the  time  for  giving  notice  of  justifi- 
cation did  not  apply  to  them. 


bail  within  four  days,  execution  will  issue."  The  object  of  the  rule  is^ 
that  ezecation  should  not  be  delayed,  unless  security  is  given  for  the 
debt.  In  this  case  the  party  has  no  bail  to  the  sheriff,  as  on  mesne  pro<- 
cess;  he  has  not  any  security  whatever,  except  the  bail  in  error.  There- 
fore where  the  plaintiff  in  error,  within  four  days  after  being  ruled  to  put 
ID  better  bail,  t\%,  on  the  day  after  Hiiary  Term,  gave  notice  that  he 
ahoold  justify  the  same  bail  on  the  first  day  of  the  ensuing  Term,  and 
two  days  before  the  first  day  of  that  Term  gave  notice  of  fresh  bail,  it 
was  held  that  the  latter  bail  were  not  entitled  to  justify,  there  being  no 
reason  assigned  for  the  non  attendance  of  the  former  bail.  Lunn  t.  Leo- 
mmrdf  I  M,BlS,  366.  For  if  such  a  practice  as  this  were  to  prevfdl,  the 
defendant  in  error  would  remain  firom  the  end  of  one  Term  to  the  begin- 
mng'of  ue  next,  ^th  merely  nominal  security,  whereas  the  meaning  of 
the  mle  for  better  bail  is,  that  the  party  shall  put  in  such  better  bul  as 
he  will  abide  by,  unless  indeed  they  are  prevented  from  justifying  by 
special  circumstances,  which  must  be  disclosed  by  affidavit  at  the  time 
appointed  for  justifying,  llic  Court,  however,  in  determining  this  case, 
were  careful  in  distinguishing  it  from  the  case  of  bail  on  mesne  process. 
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1816. 

I61A  Nov, 


Anonymous. 


to'tteMd^f    K^P^^^^^^»  ^^  moving  to  justify  bail,  was  op- 
justificatioii,  posed,  on  the  ground  that  the  notice  of  justifica- 

that  two  were    ^^'^  Stated  that  two  were  added  bail,  when,  in  point 

T^^fnFffW     ^^  ^*^^^'  ^^'^  ^°^  ^**  added,  the  other  being  one  of 
of  (act,  only      the  Original  bail. 

one  was  ad- 


ded(4i). 


1815. 
17M  Fkb. 


HoLROYD  J.  overruled  the  objection,  being  of 
opinion  that  the  notice  was  correct  in  substance ;  but 
that  if  the  plaintiffs  thought  otherwise,  they  mast 
move  to  set  it  aside. 

* 

(«)  N.  B,  Merewtikgr  made  the  same  objection  on  a  following  day  in  the 
same  Term,  before  Bayiey^  J.  who  also  oyerruled  it* 


Anonymous. 


The  plaintiff  /WDOLPHUS  opposed  the  justification  of  bail, 

and  defendant's  wJm.         %     *_•          ■%     •%        •       \                       «••/•. 

names  in  the  and  objected  that  m  the  notice  of  justification 
fiouionofb^  the    plaintiff    and   defendant's    names    were    trans- 
being  trans-  poged ;  but 
posed,  IS  not  a  "^ 
ground  of  re- 

^^     *  B^YLEY  J.  held  this  immaterial. 


1815. 


Ut  Feb. 


Atkinson's  Bail. 


TimeaUowed  W AWES  moved  to  justify  bail,  and 

to  Jnstiiy  baU  -^^ 
where  tlieno- 

^ccof  jTOtifi-  Adolphus  Opposed  the  justification  of  one,  on  the 

sute  the  addi.  ground  that  the  notice  of  justification  did  not  contain 

but  described'  ^^7  description  of  his  residence,  but  described  him 

^rScf*^^  only  as  bail  of  whom  notice  of  justification  had  before 

bail  of  whom  been  given,  which  was  not  in  fact  the  case. 

notice  had  be- 
fore been  giTen,  on  condition  that  the  defendant  should  produce  an  affidavit  that  the  error 
was  acddental. 
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Batlby  J-  allowed  time  to  justify,  on  condition        1815. 
that  the  defendant  produced  an  affidavit  to  explain  it    atkinson'i 
as  a  mistake  (a).  ^a*^ 

(a)  TldtL  265.  And  see  2  Taunt,  263. 

Anonymous.  ^      " 

Af.T.l6ikIi09. 

A  NDREfVS  opposed  the  justification  of  bail,  on  Bail  rejectedt 
the  ground  that  the  notice  of  justification  was  S^/JSSi- 
served  by  one,  and  the  affidavit  of  the  service  thereof  ^2"»  •^  ^* 

amdayit  of  no- 

was  made  by  another  attorney  for  the  defendant;  and  ticc,wereienred 
he  supported  his  motion  on  an  affidavit  that  there  was  toniiest^t^ 
no  rule  to  change  the  attorney ;  and  San«Ae^t 

The  Court,  upon  the  above  facts,  rejected  the 
bail. 


tomoy. 


Thompson's  Bail.  ' 

7tk  Fhk. 

W  AWESf  V.  moved  to  justify  bail,  on  an  affidavit  if  an  attorney 
thai  the  aervioe  of  the  notice  of  justification  was  ben^in^office 
made  at  the  plaintifPs  attorney's  chambers,  being  the  ***^""»  ^^^^ 
Old  City  Chambers,  at  seven  o'clock  in  the  evening,  with  whom  the 
when  the  attorney  and  his  clerk  being  gone»  it  was  ^i/^^'di^ 
left  with  a  person  who  said  that  he  was  in  the  habit  of  ^ftSfst^c^nt. 
receiving  papers  for  the  attorney,  according  to  his 
directi<ms  (6) ;  that  an  application  was  again  made  at 
the  same  place  on  a  subsequent  day,  to  enquire  if  the 
notice  had  been  received,  and  the  attorney  and  his 
clerk  were  again  out  of  the  way,  though  it  was  seven 
o'clock. 

Lb  Blanc  J.  It  is  sufficient  service ;  if  they  were 
not  at  chambers  at  office  hours,  they  must  take  the 
consequences. 

[h)  It  muft  be  ffwom  that  the  defen^t  beliereg  the  information  given 
waitnie. 
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^£;  Freeman's  Bail. 

Service  of  the      W  AfVES,  E.  moved  to  justify  bail,  on  an  affidayit 

fi^tiSn  of  wi"  ^^^^  ^^^  ^^^*^®  ®^  justification  had  been  served 

on  the  master    on  the  master  of  a  house  in  the  city,  in  which  the 

ofahonsc,  in  i      i  i  .       /*' 

which  the  at-     attorney  had  his  office. 

tomeyhad  an 
office,  is  not 

sufficient,  on-         Bampibr  J.     It  is  not  sufficient  service ;  for  in  the 

less  some  pri- 

yity  be  shewn     offices  in  the  City  it  frequently  happens  that  the  master 
tween  them.'      o(  the  house  knows  nothing  of  the  person  who  holds 

the  office  therein,  whether  he  is  a  stockbroker,  attor- 
ney, or  any  other.  Some  privity  must  be  shewn  to 
exist  between  them. 


1816. 


9M  Abf'. 


Anonymous. 


Service  of  the  ^WflNDAL  moved  to  justify  bail.  It  appeared  that 
fication  of  bail  the  notice  of  justification  had  been  served  after 

o'clock,  u  bad  ^^  o'clock  in  the  evening  ;  but  the  person  on  whom 
^'on  *^h  ^'  it  was  served  having  read  tlie  notice,  and  got  from  it 
the  notice  was    all  the  information  that  was  necessary,  then  returned 

it,  saying  it  was  past  ten  o'clock ;   and  this,  lindal 

contended,  was  good  service. 

HoLROYB  J.  referred  to  the  rule  of  Court,  by  which 
it  appeared  that  the  service  was  void ;  and  he  added 
that  the  person  might  have  looked  at  the  paper  to  see 
what  it  was  (a). 


(a)  The  same  point  was  ruled,  even  though  the  notice  had  been  re- 
tained. ilf(icA.T.  1814. 
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1814. 

Anonymous.  <aihji^ne, 

JJI£ARRYAT,  in  moving  that  bail  might  justify,  ^^n^'IS^k' 
mentioned  the  circumstances  attending  the  ser-  S^k1^°^** 
vice  of  notice  of  justification.  The  plaintiff  was  an  for  the  plain- 
attorney,  and  his  residence  not  being  discoverable,  the  ney,  who  had 
notice  of  justification  had  been  stuck  up  for  him  in  ^i^f^^. 
the  Kine's  Bench  Ofiice.  and  it  was  insisted  that  this*  dcnceorbusi- 
was  a  sufiicient  service  under  these  circumstances.  dent  (a). 

Damfibr  J.,  under  the  particular  circumstances 
of  the  case,  allowed  it ;  and  said  that  the  plaintiff 
should  have  some  place  to  receive  notices. 

(a)  By  a  rule  of  the  Court  of  K.  B.  a  book  is  required  to  be  kept  at 
the  Alaaler'f  Oflice,  in  King'g  Bench  Walk,  for  the  purpose  of  bong  in- 
^•cled  by  any  attorney  or  his  cleik,  without  fee  or  reward  }  and  eyery 
attorney  practising  in  this  Court,  and  redding  in  London  or  WeUmintter, 
or  witldn  ten  miles  thereof,  is  required  to  enter  in  the  book,  in  alphabe- 
lieal  Older,  his  name  and  place  of  abode,  or  some  other  proper  place 
wiUiia  the  dtles  of  London  or  Wtttmbuter  where  he  may  be  served  with 
noticea,  summonses,  orders,  and  rules.  And  it  is  thereby  required,  that 
every  attorney  afterwards  to  be  admitted,  and  practising  or  residing  as 
aforesaid,  shsD,  upon  liis  admission,  make  the  like  entry ;  and  that  as  of- 
ten as  any  lodi  attorney  sliall  change  his  place  of  abode,  or  the  place 
wliere  he  may  be  so  serred  with  notices,  summonses,  orders,  and  rules, 
lie  ahan  make  the  like  entry  thereof  in  the  said  book ;  and  that  all  notices, 
amnmoDses,  &c.  which  do  not  require  a  personal  serrioe,  shall  be  deem- 
ed aofBdenUy  served  on  such  attorney  if  a  copy  thereof  shall  be  left  at 
the  place  lastiy  entered  in  such  book,  with  any  person  resident  at  or  be- 
loogiDg  to  such  place  ;  and  if  any  such  attorney  shall  neglect  to  make 
an^  entry,  that  then  the  fixing  up  of  any  notice,  or  the  copy  of  any  sum- 
mons, ofder,  and  rule  for  such  attorney,  in  the  sdd  Master's  office,  shall 
be  deemed  a  sufficient  service,  unless  the  matter  be  such  as  sliall  require 
a  personal  service. 


asrainst  Clarke. 


1820. 


I 


^  12M  Rb. 

Ji  this  case  four  notices  of  justifying  bail  on  behalf  The  Court  has 

of  the  defendant^  at  chambers,  had  been  given  to  ^^the  pay- 
ment of  costs  of  vexatious  notices  of  justifying  bail  at  chambers,  before  the  defendant  is 
permitted  to  give  a  fresh  notice,  where  there  has  been  a  change  of  the  defendant's  attorney. 
It  seems  to  be  otherwise,  where  the  same  attorney  has  acted  vezatiously  iu  giving  repeated 
notices  (6). 

(6)  See  the  rule  of  Court|  5  Bar*  and  ^id.  and  ante,  1  Vol.  44  and  80. 
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1820.        the  plaintiff's  attorney^  for  four  different  days ;  but  the 

■  bail  never  attended.    The  plaintiff  had  been  put  to 

Cx!!ijixE.      considerable  expense  in  making  inquiries  after  the 

sufficiency  of  the  bail,  and  counsel  had  been  is- 

stmcted  on  each  day  to  oppose  their  Justification. 

Hob  now  moved  for  an  order  to  restrain  the  de- 
fendant from  giving  a  fresh  notice  of  justification, 
until  he  had  paid  the  costs  of  the  former  notices*  He 
complained  of  the  hardship  of  the  plaintiff's  case,  in 
being  thus  exposed  to  infinite  trouble  and  expence^  in 
consequence  of  the  defendant's  vexatious  conduct ; 
but  he  admitted  that  the  previous  notices  of  justifica** 
tion  had  not  been  given  by  the  same  attorney* 

ABBotT  C.  J.  The  Court  has  long  been  sensible 
of  the  great  vexation  that  arises  to  plaintiffs,  from 
allowing  defendants  to  justify  bail  before  a  judge  at 
chambers ;  and  I  am  quite  persuaded,  that  if  the  Iegi8«> 
lature  had  been  aware  at  the  time  the  act  of  par- 
liament passed,  which  authorizes  the  justification  of 
bail  at  chambers,  of  the  enormous  vexation  to  which 
this  practice  exposes  the  suitors  of  the  Court,  they 
would  never  have  given  it  their  sanction.  I  regret 
extremely  that  it  is  not  in  our  power  to  entertain  this 
application.  If  all  the  notices  had  been  given  by  the 
same  attorney,  probably  we  should  come  to  a  different 
result ;  but  we  cannot  interfere  as  the  case  is  now  pre- 
sented to  us. 

Per  Curiam.  Refused. 


1816. 


26tk  Nw. 


Mandorf's  Bail. 


OMofthebdi     nARKE,  X  opposed  the  justification  of  bail  by 
fy1«Ll5hlL  affidavit,  objecting  that  one  of   the  bail  was 

fore  a  eon^-  i^^^^^  before  a  commissioner  in  the  country,  and  the 

ftioncr  in  toe 

county,  and  tht  other  belore  a  commiubner  in  town. 
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other  before  a  commissioner  in  town  ;  and  he  referred        1816. 
to  a  case  in  the  Common  Pleas^  in  17B6.  masdw'b 


BmU. 


Bat  Batlby  J.  thought  it  was  no  objection,  aa  it 
would  be  a  very  hard  rule  if  it  required  the  two  bail 
to  be  together^  either  in  London  or  in  the  country. 

Objection  overruled. 

Anonymous. 


1816. 


22ad  iVocf. 


4  N  objection  was  taken  to  the  justification  of  the  bail  It  is  not  neces- 
by  affidavit^  on  the  ground  that  the  bail  had  been  b^by  affidaWt 
taken    before  two  different  commissioner,    the  stat.  J^J^d^j^Jjif- 
A  tV.  Sf  M.  c.  4.  s.  ^  requiring  them  to  be  taken  before  before  the  ■mme 

,  ,  -  *  o  commiMioiieni. 

the  Mta  commissioner;  which  he  contended  meant, 
before  the  lame  commissioner. 

HoLROYD  J.,  on  referring  to  the  statute,  overruled 
the  objection,  stating  that  he  thought  the  word  said 
referred  to  the  species  of  commissioner,  and  not  to 
the  particular  individual,  and  that  it  meant  such  com- 
missioners as  are  described  in  the  first  section. 

E.  Lawes  stated  to  the  Court  that  he  had,  some  time 
since,  made  the  same  objection  before  Mr.  J.  Bayle y, 
who  overruled  it  on  the  same  ground. 

Objection  overruled. 


Brealey  against  Holt. 


1814. 


J 


\7th  Nuv. 

USTIFICATION  by  affidavit.— JE.  Lawes  objecU  inbaUbyaffi- 
that  the  affidavit  of  justification  was  not  made  be-  daWtof  fuatifi'- 
fore  the  same  commissioner  as  the  affidavit  of  takifist  ^^^  need  not 

o    be  sworn  before 

the  bail ;  and  this  was  contended  to  be  necessary  by  the  iwme  com- 
the  statute  4  and  5  W.  and   ilf.  c.  4.  s.  2.  which  en-   that  before 
acu,  that  when  the  bail  do  not  live  within  the  cities   davTof^^lJ 

bail  was  sworn. 


N 
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1814.        of  London  or  Westminster,  or  within  ten  miles  thereof^ 

Brealet      ^®  ^^^'  s'^*^'  '^^  ^®  compelled  to  appear  in  person  in 
^mUut       miy  Qf  Qie  said  courts  to  justify  themselves,  but  the 
same  may  be  determined  by  affidavit  or  affidavits  duly 
taken  before  the  said  commissioners ;  but 

Per  Bayley  J.  The  word  said  means  any  of  the 

commissioners. 

Objection  overruled. 

;  Allworthy's  BaiL 

The  jurat  to  an   d^REY  moved  (or  time  to  justify  bail  by  affidavit, 
m«rirlm«/  *  ^^^  affidavit  being  made  by  a  marksman;  and 

nnift  ttatethat  the  jurat  stated,  that  it  was  read  over  and  explained  to 

It  was  under-     ,,,,,, 

stood  by  him,    him|  yet  did  not  shew  that  he  understood  the  contents 

as  well  as  that     .1      ^   c/   \ 
it  was  read  thereof  (fl). 

over  and  ex- 

plained  to  him.         p^^    CURIAM. 

Time  allowed. 

(a)  1  Tidd,  520. 


1815. 


28M  Abv. 


Anonymous. 


An  affidant  by  (^PANKEY  moved  for  time  to  justify  bail  by  affida- 
must  sutc  that  vit.  One  of  the  bail  was  a  marksman,  and  the  ju- 
^c  fn^tbT*^  rat,  in  his  affidavit  of  justification,  did  not  state  that 
presence  of  the  his  mark  was  made  in  the  presence  of  the  commis- 

commissioncr.       .  ' 

sioner. 
The  Court  allowed  time  to  amend* 


!  Drabble  against  Denham. 

7th  Feb. 

Inbulbyaffi-  d^LARKE  J,  moved  for  time  to  justify  bail,  there 

fo!srod  where "  being  two  deponents,  and  the  names  of  both  of 

the  two  depoB-  ^\^qj^  ^q^  beinir  in  the  jurat. 

ents  names  ^               '' 
were  not  mentioned  in  the  jurat. 
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Bayley.  J.  at  first  refused  it  peremptorily,  saying        1816. 
it  was  never  allowed ;  and  stated  that  Mr.  Justice     j^^^j^ 
Dampier  had  frequently  refused  it.    But  upon  refer-        agmnst 

^  •'  ^  Denham. 

ling  to  the  officer  of  the  Court,  who  said  there  was  no 
peremptory  rule  for  refusing  time  in  such  a  case. 
Bay  LEY  J.  granted  the  motion. 


Crow  against  Watson. 


1809. 


EaaUr  Term* 


COMYN  moved  to  justify  bail.  Bui  allowed  to 

jufldfy,  thougb 
no  bailbond 

Espinasse  opposed  them,  on  the  ground  that  the  de-  ^  been  taken, 
fendant  had  been  arrested,  but  no  bail  bond  taken,  pear^  to  have 
and  therefore  under  Fuller  v.  Prest,  7  Term  Rep.  109,  ofaprio/term. 
the  bail  should  not  be  permitted  to  justify,  as  an  action  ^  ^  *^**^  ^^ 

*^  J  J'  a priaoner,  no- 

WES  pending  against  the  sheriff  for  an  escape.  It  how-  ticeofbaiimay 

--,  .  cim  ji       be  given  by  one 

ever  appeared  that  the  writ  was  of  last  lerm,  and  the  tttomey,  and 
defendant  in  custody  :  but  SSn^^' 

another. 

Bayley,  J.  The  case  of  Fuller  and  others  v.  Prest, 
only  applies  where  the  writ  is  of  the  same  Term  ;  and 
as  the  rule  for  the  allowance  of  bail,  when  produced, 
would  not  be  an  answer  to  the  action  for  an  escape, 
there  is  no  objection  to  the  bail's  justifying. 

Espinasse  made  another  objection,  that  bail  had 
been  put  in  by  one  attorney,  and  the  notice  of  justifi- 
cation  given  by  another. 

This  was  held  not  to  be  irregular  in  the  case  of  a 
(iftsoner,  and  the  bail  justified. 


Malperson's  Bail. 


1813. 

Mtchm  Tvmi* 


'ETELD,  that  an  attorney  cannot  justify  bail  put  in  by  Where  bul  put 

another  attorney,  without  changing  the  attorney;  Mj^attMnpST 

but  ^o  justify  by 

another  attor- 
ney, time  given  to  change  the  attorney  regularly. 
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1819.  Dampibr  J.  upon  motioD  of  TwUs,  granted  time  to 

MAi.Fxuoif'fl   change  attorney,  it  appearing  to  be  an  accidental  in-* 
formality.     N.  B.  There  was  no  affidavit. 


ffM 


1818. 

28lA  jipriL 

The  time  for 
justifying  bail 
in  the  £jcche- 
quer  is  before 
ten  o'clock  in 
the  morning. 


ToMKiNSON*s  Bail.    (In  Exchequer.) 

Wh    JONES  moved  to  justify  bail  in  the  middle  of 
the  day,  and 


The  Court  said,  that  though  the  dictum  in  2 
Exchequer  Rep.  327,  relating  to  the  justification  of 
bail  at  the  sitting  of  the  Court,  and  before  the  other 
ordinary  business,  was  not  promnlged  by  the  Court  as 
a  rule  or  order  of  the  Court,  bnt  only  as  an  intimation 
of  what  they  intended  to  make  a  rule,  and  though  that 
intention  was  never  carried  into  effect,  yet  that  the 
rule  seemed  so  reasonable,  that  they  should  refuse  the 
motion. 


1814. 


5M  Feb. 


Anonymous. 


Bail,  thoogfa      fllHE  same  persons  appeanng  to  be  bail  in  two  ac* 

opposed  in  two     Ji.        ,  ,  ,  .  .    ,  .  , 

actions,mnstbe  tions,  the  counsel  instructed  to  oppose  them  was 

^osed meach  ^\^q^^  ^q  make  the  exception  to  them  in  both  actions 

at  the  same  time ;  but 

The  Court  held,  that  though  counsel  have  to  op- 
pose the  same  bail  in  two  actions,  they  can  only  oppose 
one  set  of  bail  at  a  time,  and  must  therefore  make  their 
oppositions  successively  in  each  action. 


E.  T,  57  Cfeo,  3. 


Salter  against  Whitefield. 


HuAttidofde-    Wf^SPINASSE  opposed   the  justification  of  bail. 
hid  mmiedr  At  the  time  of  the  arrest,  defendant  was  a  widow, 

after  the  anrest 

and  before  the  return  of  the  writ,  allowed  to  justify  as  one  of  the  bail. 
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but  before  the  retara  of  the  writ  she  married  a  Mr.       Salter 
Deacon,  who  now  came  up  to  justify  as  one  of  her  whitefixld. 
bail.     Opposition  was  made^  on  tfie  ground  that  the 
husband  would  be  liable  in  bis  own  person  for  the 
debt  of  his  wife,  dum  sola,  so  that  the  plain  tiff  *8  secu- 
rity would  not  be  bettered. 

Latw,  contra,  urged,  that  the  husband  was  not  as  yet 
a  party  to  the  cause,  and 

Abbott  J.  held,  that  he  was  admissible  as  bail. 

Bail  justified. 


Newman's  Bail. 


1816. 


31«/  Jan. 


TN  answer  to  a  question  put  to  one  of  the  bail,  he  Bail  who  did 

said  that  he  did  not  know  whether  he  had  been  ar-  whether  he  had 

rested  or  not  during  the  space  of  two  years,  and  on  ^noTduriM 

this  account,  ^^  space  of 

two  years,  re» 
jected. 

BaylbyJ.  rejected  him. 


Hobson's  Bail.  .' 

24/A  ^fay, 

¥N  bail  by  affidavit,  the  affidavit  stated,  that  A,  and  An  affidavit 
B.  and  each  of  them,  were  worth  double  the  sum,  ^^d  each*of 
beyond  the  debts  due  to  any  other  person.  ^^™^;  "^^^x^ 

the  sura  sworn 
to  in  the  affida- 

HoLKOYD  J.  thought  this  sufficient,  each  of  them  vittoholdto 

,  bail,  exclusive 

being  the  same  as  an  affidavit  of  each  separately,  and  of  all  debts 
that  debts  due  to  any  other  person  would    include  other  peraon, 
themselves.  ^»  sufficient. 
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1813. 

Quere,  if  a  be- 
neficial lease- 
holder 18  foffi- 
dent  bail, 
where  he  ia 
neither  free- 
holder nor 
housdiolder. 


Anonymous. 

/WDOLPHUS  opposed  the  justification  of  bail^  on 
the  ground  that  one  of  them  was  not  a  freeholder 
or  householder.  It  appeared  that  the  bail,  though 
not  a  freeholder,  was  possessed  of  many  beneficial 
leases  for  long  terms,  which  he  held  at  pepper*coni 
rents. 


Reader  suggested,  that  Bay  let  J.  had  held,  that 
long  beneficial  leases  at  small  rents  were  sufficient  to 
entitle  bail  to  justify ;  and  this  opinion  of  the  learned 
Judge  was  also  recollected  by  some  other  gentlemen 
at  the  bar. 

Lb  Blanc  J.  said,  he  wished  the  rule  to  be  settled 
by  the  Court  one  way  or  other.  At  present,  he 
thought  the  rule  was  that  no  bail  could  justify, 
unless  either  freeholder  or  householder ;  and  he  did 
not  wish  that  three  or  four  cases  should  pass  which 
might  serve  to  establish  a  diflferent  rule,  without  all  the 
Court  should  sanction  it.  In  this  case,  therefore,  he  al- 
lowed the  justification  of  the  bail  that  was  not  opposed, 
and  granted  two  days  for  supplying  the  place  of  that 
bail  where  property  had  been  objected  to  as  in- 
sufficient. 


1814. 

2ith  Jan. 

A  leaseholder 
for  ninety-nint 
yean  admitted 
as  bail  by  con- 
sent. 


Anonymous. 

"nULLER  moved  to  justify  bail. 

Littledale  opposed,  on  the  ground  that  the  bail  was 
not  a  housekeeper,  and  bad  only  a  leasehold  estate  in 
Worcestershire  for  ninety-nine  years,  determinable  on 
three  lives. 


s 
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Lb  Blanc  J.    This  is  insufficient;  the  only  qaes-        1814. 
tioD  is,  whether  the  property  is  a  freehold.     1  can    anontmous. 
make   no  distinction  between   the  different  sorts  of 
leases,  and  one  lease  is  for  this  purpose  the  same  as 
anothen 

Puller  then  referred  to  a  case  before  Le  Blanc  J. 
in  the  last  Term  (a) ;  but 

Per  Le  Blanc  J.  In  that  case  the  bail  was  re. 
jected ;  ^d  I  still  think  the  property  insufficient. 

The  bail,  however,  was  afterwards  examined  by  con- 
sent; and  it  being  sworn  that  he  was  worth  the  neces- 
sary sum,  a  justification  was  established  on  that 
ground* 

(a)  See  the  Uukt  case. 

Anonymous.  ^^^^' 

1*/  Feb. 

Z9  OLLOCK  moved  to  justify  bail,  and  a  copyhold 

<-»  estate  in  right 

Comyn  opposed  the  justification,  on  the  ground  that  sufficient  pro- 
one  of  the  bail  had  only  copyhold  property  for  life  in  ^^^  ^' 
right  of  his  wife. 

Bayley  J.  rejected  him,  but  gave  time. 


Jameson's  Bail.  ^®*^- 


1st  Feb, 


iec- 
jns- 


/WDOLPHUS  opposed  the  justification  of  bail^  on  it  is  no  ohje 
the  ground  that  one  of  the  bail  had  been  asked  ufic^n  of 
by  his  brother  (the  attorney  for  the  defendant)  to  be  ^^'^^^^ 
bail  for  the  defendant,  and  the  bail  answered,  that  he  qnainted  with 
did  not  know  the  defendant. 


VOL.  II.  H 
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1815.  Feb  Curiam.    That  i$  no  objection  (4). 

JA¥BSON'g  («)  In  TMt  PraeUce,  7ik  e4»  293,  it  is  said,  that  ImH  havt  beea  t«- 

BaU,  j0ctQd  ^10 4id aot know  tlM  defiiii4aat  Pwr  Omr.  M.9&  iki^.X%.% 
bat  that  the  drcamstance  of  not  kofywiog  the  defendant  being  poly  a 
matter  of  suspicion,  may  be  explained  away. 


1817. 


Hatfield's  Bail. 


No  objection  to  ^^N  an  obiection  beine  taken  to  bail,  that  he  had 

baU.thathe had    \J  ,  •*  ,    ,. 

been  trans-  been  traospoiUso  UMYty  yeari  ago^ 

p(»ted  thirty 

^'**"  **^*  Abbott  J.  overruled  the  objection,  and  said  that 

the  term  of  transportation  having  expired,  the  bail 
was  under  no  legal  disability  for  this  purpose. 


1815. 


24tk  Nov, 


Anonymous. 


It  is  no  objec-     W ITTLEDA  LE  opposed  the  justification  of  bail, 
wa wwputin  o^  *b®  ground  that  they  had  been  put  in  by  an 


byannncertifi.  uncertificated  fli/ornev. 
eated  attorney.  •^ 


Dampier  J.    That  is  no  objection;  the  defendant 
may  not  be  aware  of  it,  and 

Pollock  said,  that  the  same  objection  had  been 
lately  overruled  in  the  Common  Pleas. 


1820. 


3rd  Feb.  ApDisoN  ogoinst  Foster. 

Where  counsel        '  was  instructed  to   oppose  the  justifica- 

I^JSTSSi,  tion  of  bair  in  this  case.  When  the  defendant's 
^*jj^**j^_  bail  were  called,  tbey  wer«  aaked  whether  they  came 
ed  tp  pass  up  to  justify  in  this  cause,  and  having  answered  in  the 
ti^n,^Si^were  negative,  they  justified  without  opposition,  mdi^  a 
SovuB^pwfn  supposition  that  there  was  some  other  cause  of  Ike 
onano&rdar,  s^me  names :  but  it  afterwards  appearing  that  thf  bail 

and  fhe  rule  H>r  - 

allowance  In  justified  by  mistake,  without  auy  default  of  counsel^ 
2ayS^  'be  allowance  was  stayed,  and  the  bail  were  ordered  to 

come  up  to  justify  to-morrow. 
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Nbthersole's  Bail.  1 

24M  No9. 

AN  objection  was  taken  to  the  form  of  rendering  of  a  render  mav 
the  defendant,  on  the  ground  that  it  could  not  be  JL^^^/'* 
made  without  the  attorney  in  the  cause.  *^  without  an 

attorney. 

LoBD  Ellbnbobouoh,  C.  J.  The  render  may  be 
made  without  an  attorney  ;  all  things  to  be  entered  on 
record  mu$t  be  done  by  attomies,  but  the  party  may 
tender  himself. 

Baylbt  J.  This  is  a  disgraceful  attempt  to  take 
advantage  of  a  point  of  practice,  against  the  evident 
justice  of  the  case. 

The  Coubt  overruled  the  objection. 


Thb  Kino  against  The  Shebiff  of  Middlesex, 
in  a  Cause  of v.  Fabquhab. 


1820. 

■    «     ■ 

hthFeb. 


A  N  attachment  was  issued  against  the  sheriff  under  the  The  sheriff  is 

following  circumstances :  notice  ofjustificationof  tachmentftv  * 
bail  having  been  given,  they  were  opposed  by  counsel  J^^JlJ^^t^ 
on  the  day  appointed,  in  the  presence  of  the  plaintiff's  rule  for  the  al* 
attorney,  and  justified  themselves  in  open  Court.     The  bail  be  not 
defendant's  attorney  having  obtained  the  rule  for  al-  ^th^j^"  S?** 
lowance,  went  to  the  chambers  of  the  plaintiff's  attor-  ^l  justified 
ney  at  a  quarter  past  nme  o  clock  the  same  evemng,  tion  of  coonseU 
for  the  purpose  of  serving  it ;  but  finding  the  office  Sf  Ae^puSSra 
•hut  op,  he  went  away  without  leaving  it  in  the  letter  attorney  (a). 
box.    Next  day  at  half-past  twelve  o'clock,  he  called 
and  left  it  at  the  chambers  of  the  plain tiff^s  attorney. 
At  eleven  o'clock  on  the  same  day  the  sheriff  was  at- 
tached for  not  bringing  in  the  body,  and  now  the  de- 


(«)  See71«M,  7thed.301. 
H  2 
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Thb  Knfa    fendant  came  to  set  aside  the  attachment  for  irregu- 

•  againtt  ,  11.  i  11 

Thb  Shbkifv  lanty  under  the  circumstances  abore  stated  ;  but 

OF  Middle- 


•BX,  in  a 
etmte  9f 

0gtdnii 
FAmaVBAB. 


The  Court  held  the  attachment  to  be  regular,  for 
it  was  the  duty  of  the  defendant's  attorney  to  have 
served  the  rule  for  the  allowance  of  bail  on  the  even- 
ing of  the  day  when  the  rule  was  granted,  by  leaving 
it  at  the  chambers  of  the  plaintiff's  attorney ;  and  they 
acted  upon  the  decision  of  the  King  v.  the  Sher^  of 
Middlesex  (a),  where  it  was  h^ld  that  bail  is  not  regu- 
larly put  in  until  the  allowance  of  it  has  been  served, 
even  though  the  plaintiff  oppose  the  justification. 


Rule  discharged. 

Chitty  for  the  plaintiff,  and  Archbold  for  the  de- 
fendant. 

(a)  4  T.  R.  493. 


1812. 

Bail  hare  eight 
days  to  aniren- 
der  the  princi- 
pal I  and  where 
the  render  was 
made  In  dne 
time.  Court  aet 
aside  proceed- 
inffsagidnst  • 
bJl,  and  held 
that  plaintiff 
was  not  entitled 
to  costs  of  writs 
issued  sffainst 
tiie  bail  before 
notice  of  ren- 
der. 


Smith  against  Lewis. 

W^SPINASSE  obtained  a  rule  to  shew  cause  why 
the  proceedings  in  an  action  against  the  bail  on 
their  recognizance  should  not  be  stayed,  and  why  an 
exoneretur  should  not  be  entered  on  the  bail  piece. 
The  facts  were  that  the  capias  ad  satisfaciendum  against 
the  principal  was  returnable  the  first  day  of  this  Term, 
(29th  of  jSfay);  the  principal  was  rendered  on  the 
next  dhy,{Saiurday,  the  SOth  of  May,)  but  no  notice 
of  render  was  served  until  five  o'clock  on  Monday 
evening,  June  the  1st. 

Campbell  shewed  cause.  He  admitted  that  the 
motion  was  regular,  but  contended  that  he  was  enti- 
tled to  the  costs  of  writs  issued  against  the  bail,  they 
having  issued  before  notice  of  render. 
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EMpinaue  contended  that  lie  was  not  entitled  to  anj        18l£. 
costs,  and  cited  Byrne  v.  Aguilar,  3  East,  306.  Smith 


Lbwu. 
Thb  Court  held  that  he  was  not  entitled  to  costs, 

the  bail  having  eight  days  to  surrender  the  principal  > 

and  that  the  rule  must  be  made  absolute. 

Rule  absolute  accordingly. 


Harris  against  Glossop. 


1816. 

etk  Nov. 


^WflNDAL  moved  to  enlarge  the  time  for  the  bail  to  The  Conit  wUi 
surrender  their  principal^  who  was  a  bankrupt|  to  enlarge  the 
and  he  died  5  East,  14.5.   1  Taunt.  320.    Crump  v.  ^^^^ 

Tayhr,  1  Prict,  74.  the  bankrupt, 

defendant,  un- 
less it  be  sworn 

Baylkt  J.  asked  if  the  motion  was  for  the  bail  or  ^^^^ 
the  principal.  ™jde  by  the 

Tindal.    For  the  principal. 

Abbott.  J.    Were  not  those  cases  moved  with  the 
consent  of  the  bail  ? 

TUndal.    YeSy  and  so  it  is  here.  But  it  not  being  so 
stated  in  any  affidavit^ 

Per  Curiam.  You  must  get  such  an  affidavit. 

Tindal  took  nothing  by  his  motion. 


^02  BAIL. 


1814.        HuTTON  against  Rbubbn  and  another,  Bail  of 
Jacob. 

Easier  T^erm.  \ 

In  order  to  fix  ^I^HIS  was  a  role  to  set  aside  proceedings  against  the 
^";jj;i*^^,^*^  ^^^^  ^^^  irregularity.    Afker  final  judgment  had 

four  days  in  the  \)een  obtained,  the  plaintiff  sued  out  a  capias  edsatU' 

mr6/iir  book  in  .  '^  '^ 

office,  and  not   faciendum  against  the  principal.    It  appears  that  two 
Sok{J)r*      books  are  kept  in  the  sheriff's  office,  where  entries  arc 

made  of  the  writs  of  capias  ad  satisfaciendum  which 
have  issued  against  principals.  The  one  a  public 
book,  for  writs  of  capias  ad  satirfaciissdmm  to  be  returned 
non  est  inventus,  and  on  which  no  warrant  is  issued,  or 
proceedings  had,  and  in  which  book  the  bail  and  aU 
other  persons  may  search.  The  other  a  private  book, 
from  which  warrants  are  made  out  for  actual  arrests  A 
warrant  had  been  made  out  in  the  capias  ad  satisfaesen- 
dum  for  an  actual  arrest  in  this  case,  and  non  est  inven* 
tus  returned ;  and  this  action  was  brought  against  the 
bail  on  their  recognizance. 

Topping  and  Lawes  cojitended  that  the  proceedings 
were  irregular,  inasmuch  as  the  bail,  before  they  could 
be  fixed,  were  entitled  to  notice  by  the  lodging  of  a 
capias  ad  satisfaciendum,  of  the  plaintiff  having  elected 
to  take  an  execution  against  the  person  of  their  prin- 
cipal before  they  were  sued,  in  order  that  they  might 
render  him,  whereas  the  bail  had  no  notice  whatever 
by  this  mode  of  lodging  the  capias  ad  satisfaciendum, 
which  was  private  and  secret. 

Pollock,  contra,  said  they  had  eight  days  after  process 
served  to  render  the  principal. 

The  Court  said  that  the  bail  ought  to  have  notice^ 
or  the  means  of  notice,  before  action  brought ;  and  as 
the  suing  out  a  capias  ad  satisfaciendum  as  here  gave 

(a)  71f</r/,  7th  ed.  1129. 
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them  no  notice,  the  proceedings  were  irregular,  and 
the  rale  must  be  made  absolute. 

Rule  absolute  accordingly. 

1813. 

Anonymous.  2MMty. 

JfBADBRf  CD  a  former  day,  had  obtained  a  rule  to  Bdk  siroek  oat 
•hew  caiue  why  the  name  of  one  of  the  bail  the  gfouMi  or 
•hottld  not  be  struck  out  of  the  bail  piece,  on  adding  fffijy^^j** 
and  jttstifyinff  another  in  his  stead.    The  motion  was  "^  ^f^'^^' 

^         ^     o  lowed  to  jmHUf 

gnKinded  on  an  affidavit  that  the  bail  already  put  iu  in  hUstead(a). 
would  be  material  in  the  cause  as   a  witness  for  the 
defendant.    It  was  now  moved  that  the  added  bail 
might  justify,  and  no  cause  being  shewn  to  the  con- 
tfary^  the  bail  justified,  and  the  rale  obtained  by  Rea- 

dfrwasntde 

Absolute. 


(«)  Aa  tMdMfit  most  be  produced  of  Uie  bail's  being  a  material  witnesa. 
Tmmtg  T.  WMf  Banta^  69.  The  same  practice  prerailf  in  C.  P.  as  in  this 


Anonymous  .  23j  jum. 

OTA FE LEY  moved  to  stay  the  proceedings  on  a  The  Court  wiu 
bail  .bond>  without  costs^  the  assignment  of  the  ce^m^  o^n  a 
bail  bond  being  made  on  the  same  day  that  the  notice  ^^JJ^  ^*J{l^ 
of  render  was  given.     It  appeared,  however,  that  the  notice  of  ren- 

•        ••  1  •/•  .  .»«/»  It         ^'  ^  given 

DOlioc  had  not  been  m  fact  given  till  after  the  bail  before  the  as. 
bond  was  assigned.  oSS 

not  {b). 

Pbb  Baylby  J.  The  Court  will  stay  the  proceed- 
ings on  a  bail  bond,  without  costs,  if  the  notice  of 
render  be   given  before    the    assignment,   otherwise 

not  (&). 

Rule  refused. 

{b)  U  IIm  principal  be  sunendoitd  fai  time,  but  tbe  bail  omit  to  give 
icfolar  notice  of  it  to  the  plaintiff,  in  consequence  of  which  he  proceeds 
upon  the  baU  bond,  the  baU  may  apply  to  set  aude  the  proceedings,  on 
pmjfmt9i«f€ott§t  even  alter  execntlott  fan  been  levied,  and  the  money  b  in 
the  tberiff'f  hands.    £rp<w  Vr  ilerral/,  8  Temi.  Rap.  S38. 
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1815. 

ISthj^prii. 

The  Court  will 
not  eater  an 
exoneretur  on 
bail  piece,  on 
the  ground  that 
the  principal 
was  a  lunatic, 
and  that  the 
mamhfl  had 
refused  to  re- 
ceive him  into 
his  custody. 


Anderson's  Bail. 

d^URNEY  moved  on  behalf  of  the  bail,  that  an 
exoneretur  might  be  entered  on  the  bail-piecei 
on  the  ground  that  the  principal  had  become  a  lunatic 
during  his  residence  in  the  rules ;  and  the  bail  wishing 
to  surrender  him  to  the  Marshal,  the  Marshal  said  he 
had  no  place  fit  for  the  reception  and  security  of  a 
person  of  such  a  description.  Upon  which  refusal, 
application  was  mad^  for  his  admission  into  a  proper 
place  for  lunatics ;  and  Gumty  said,  that  such  appli- 
cation would,  in  a  few  days,  prove  successful. 

Le  BlancJ.  asked  if  he  could  shew  any  precedent 
for  such  a  proceeding ;  and  added,  that  he  remembered 
such  a  case  had  been  before  the  Court,  and  stood  over 
for  some  time  for  the  consideration  of  the  Court ;  but  it 
was  eventually  refused  (a) . 

Motion  refused.. 

(a)  See  Coch  ▼.  BeUy  13  EoBt,  355.  Tidd,  7th  ed.  337. 308. 


MooRBY  against  Gadge  and  Hankie,  Bail  of 

Gadge. 

Tp^SPINASSE  moved  to  enter  an  exoneretur  on  the 
bail-piece,  and  set  aside  an  execution  issued 
against  the  bail,  on  the  ground  that  the  principal  had 
obtained  his  certificate  on  the  21st  of  Aprils  and  the 
tney  are  ac-  first  scire  facias  against  the  bail  did  not  issue  until  six 
and  where  first  days  after,  and  that  the  bail  were  afterwards  fixed  and 
t^J^^m^''''    execution  issued  thereon.  » 

days  after  the 

bankruptcy  of        Reader  for  the  plaintiff  said,  the  application  came 

the  bail,  Court  ^  '  rr 

set  aside  the      too  lalc,  as  the  bail  should  in  the  first  instance  have 
had  issued  *^  *  applied  to  have  an  exoneretur  entered  on  the  bail  piece. 

against  bail,  but  with  costs  to  be  paid  by  the  bail. 


.      1810. 

Mick.  TV 

Bail  may  apply 
to  enter  an  ex' 
oneret¥r,  if  the 
principal  be-  • 
comes  bank- 
rupt at  any 
time  before 
they  are  ac- 


H 
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.  Per  Curiam.  The  bail  may  come  at  any  time^  if 
they  are  not  actually  fixed  when  the  principal  became 
a  bankrupt;  but  the  bail  must  pay  costs. 


against  Bruce. 


1814. 

Ibth  June. 


^MITH  moved  for  a  rule  nisi  to  enter  an  exoneretur  if  defendant  be 
on  the  bail-piece,  the  defendant  having  been  dis-  d^luoh^^' 
charged  under  the  Insolvent  Debtors'  Act ;  he  moved  ^»  ^S^*^ 
this  in  analogy  to  cases  on  the  Alien  Act,  the  bail  extmentur  on 
being  prevented  by  act  of  parliament  from  rendering 
the  defendant.      He  referred  to  the  act  53  Geo.  3. 
c.  102.,  whereby  he  contended  that  the  proceedings  in 
all  other  Courts  were,  in  fact,  stayed  by  the  proceed- 
ings in  the  Insolvent  Court,  and  that  if  any  person 
thought  proper  to  proceed,  he  could  only  proceed 
upon  the  recognizance  given  in  the  Insolvent  Court, 
and  sue  out  execution  thereon,  and  distribute  the  pro* 
duce  equally  amongst  the  creditors. 

Rule  nisi,  and  afterwards. 

Rule  absolute* 


(a)  See  Cases  of  Bankniptcy,  Tidd,  7th  ed.  311. 


1816. 


Phillipson  against  Browne. 

Ui  May, 

WBEJKE  opposed  justification  of  bail  in  error,  and  Bail  in  error 

^'^   contended  that  they  ought  to  justify,  not  merely  ^^  ^^^ 

in  double    the  sum  in  the  condition   of   the  bond,  for  which  judg- 
ment is  entered 
4)ut  in  double  the  sum  for  which  the  judgment  was  np[b). 

entered  up,  which  exceeded  half  of  the  amount  of  the 

penalty.     He  referred  to  the  statute,  3  Jac.  1 .  c.  8.  and 

3  Car.  1.  c.  4. ;  and  cited  2  Stra.  821 ;  1  fVils.  2^3. 


(6)  in  Tidtf,  7th  ed.  1197,  it  is  said  to  be  sufficient  in  K.  B.  if  the  bail 
justify  in  double  what  is  really  due. 
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Baylby  J.  after  coDsideratioD,  decided  Cbat  the 
bail  should  be  taken  in  double  the  sum  for  which 
judgment  had  been  entered  up. 

1817.  .  ^ 
against  Nicholls^  Gent. 

Thoiigh  a  writ  Jf^SPINASSE  obtained  a  rule  to  shew  cause  why 
loved,  yet  if  the  execution  issued  in  'this  cause  should  not  be 

^^jJ^JJJ^  set  aside  for  irregularity,  with  coste,  on  the  ground  of 
ET  ^nnmtl^  ^^  having  issued  after  service  of  the  rule  for  the  allow- 
thot^dtfakU  ance  of  a  writ  of  error.  The  rule  for  the  allowance 
SatedS«i^  kad  been  served  on  the  1 1th  of  June  ;  the  motion  was 
®^5™',"f*      made,  and  the  rule  obtained  on  it  on  the  iStb,  the 

nullity  (a).  '  r«  iw 

execution  having  issued  on  the  12th.  The  affidavits  in 
answer  to  the  rule  were  sworn  on  the  1 6th,  and  stated 
that  no  bail  in  error  had  then  been  put  in.  It  was  ad- 
mitted that  the  action  was  one  which  required  bail  in 
error. 

Gumey,  on  shewing  cause,  insisted  that  the  mere  ser- 
vice of  the  rule  for  the  allowance  of  a  writ  of  error 
was  not  a  stay  of  proceedings,  unless  bail  in  error  was 
afterwards  duly  put  in  and  perfected. 

Eqnnasse  answered,  that  his  rule  was  obtained  be- 
fore the  time  for  putting  in  bail  expiredi  and  that  it 
was  with  a  stay  of  proceedings ;  nor  could  the  plain tiif 
in  the  action  call  upon  the  defendant  to  pat  in  and 
perfect  bail  in  error  on  a  writ  of  error  which  he  had 
himself  treated  as  a  nulUty,  by  suing  out  execution  in 
despite  of  it ;  that  it  being  part  of  the  rule  that  pro- 
ceedings should  be  stayed,  all  proceedings  in  the  cause 
were  suspended ;  and  that  it  wonld  be  time  enough  to 
put  in  bail  in  error  when  the  rule  was  dispcised  of. 

Sed  per  Curiam.    The  proceedings  only  of  the 

(a)7idV,  rthed.  H97. 
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plaintiff  were  stayed.     It  was  the  duty  of  the  defen-        1817. 
dant  to  have  gone  od  regularly,  as  he  affirms  the  writ 


of  error  to  be  valid.     Where  the  action  requires  bail       ^v^nnii 

1  .  n    ^  1        .  ^     ?  «  NiCHOLLS, 

m  error,  the  service  of  the  rule  is  not  sumcient,  unless        Oem. 
bail  is  pat  in  and  perfected.     If  the  action  did  not  re- 
quire bail,  it  would  be  otherwise.   Bail  here  not  having 
been  put  in,  the  writ  of  error  is  of  no  avail. 

Rule  discharged. 


GwiLLiM  against  Howbs.  ^^^7. 

dikk.  T. 

JD^SPINASSE  moved  for  leave  to  justify  one  bail^  j^^  granted 

and  for  two  days'  time  to  add  and  justify  another,  ^/^'by'"' 
on  an  affidavit  that  the  bail  was  confined  to  his  house,  Aokw  eorjm», 
and  so  ill  as  to  be  unable  to  attend.    This  was  not  the  ball  waf  so 
denied  by  the  other  side ;   but  it  was  said  that  the  ^i^t^aStenSu" 
cause  was  removed  by  habeas  corpus  from  the  Mar* 
shalsea,  in  which  case  time  was  never  given.    Espinasse 
admitted  that  the  practice  had  formerly  been  as  stated, 
time  having  been  refused  in  such  a  case  by  the  whole 
Court,  when  Lord  Kenyon  presided.     But  he  suggested  ' 

that  an  alteration  had  taken  place  in  the  practice  in 
this  respect,  and  Mr.  Piatt,  the  clerk  of  the  papers, 
said  it  had  been  so,  and  it  was  confirmed  by  Mr. 
Reader,  as  amicus  curia,  and  that  the  practice  had 
only  been  altered  in  respect  to  cases  where  the  bail 
was  prevented  from  attending  through  illness. 

Abbott  J.  acquiesced   in   this    distinction,    and 
granted  the  motion. 

PsB  Curiam.  Time  allowed. 
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1808. 

Shawe  against  Johnston. 

JSMster  Term, 

£°^  ** 2K2.    "W^^^ LEY  obtained  a  rule  to  stay  proceedings  on 
on  bail-bond  the  bail-bond,  upon  payment  of  costs,  on  an 

edlbt same      affidavit  of  the  bail  having  jnitified.    The  bail  jus- 
bSijS^^.     ^'^^^  ^^  ^^  morning  of  the  14th  of  May,  and  the 

rule  in  question  was  obtained  on  the  same  day. 

Espinasse  shewed  cause,  and  contended  it  was  irre- 
gular, as  the  rule  for  the  allowance  of  bail  was  not 
then  served,  which  he  contended  to  be  necessary,  and 
that  the  bail  should  be  perfected  before  the  motion 
was  made,  and  the  rule  for  allowance  should  have 
been  served.    But, 

The  Court  held  that  the  rule  to  stay  proceedings 
on  the  bail-bond  might  be  obtained  the  same  day 
that  the  bail  justified. 


1816. 


NuNN  agcdnst  Rogers. 


H.r.  56GW.3. 

WberebaU  are  f?SPINASSE,  on  a  former  day,  had  obtained  a 
tiimefui^must  '^^^  ^^  shew  cause  why  the  proceedings  on  the 

jnrtify  without   bail-bond  should  not  be  set  aside,  with  costs,  on  the 

exception;  and  '  ' 

if  not  justified,  ground  of  irregularity.  The  irregularity  complained 
take  an  MuSgn-  of  was,  that  bail  were  put  in  on  the  9th  of  December, 
^^^^'^^  and  no  exception  was  entered  until  the  5th  of  January, 
tbe  bail-bond,    at  which  time  it  was  contended  that  the  bail  had 

become  absolute,  not  having  been  excepted  to  for 

twenty  days. 

Casberd  shewed  for  cause,  that  the  writ  was  return- 
able the  second  return  of  Michaelmas  Term,  and  bail 
were  not  put  in  in  timei  nor  until  the  9th  of  December. 

Eipinaue  contended  that  that  made  no  difference. 
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as  the  bail  were  put  in. for  the  very  purpose  of  dis-        IB  16. 
charging  the  bail-bond.  ..  NvnT 

against 
ROOBRS. 

Bayley  J.  said,  that  where  bail  were  not  put  in  in 
time,  the  defendant  must  justify  the  bail.  It  was  not 
sufficient  that  they  were  put  in;  for  though  not  ex- 
cepted tOj  they  were  bound  to  justify. 


Kblly,  Assignee  of  the  SheriffyC^awst  Wrothbr. 

W  AWES  obtained  a  rule  to  shew  cause  why  the  Affidanu  in 

assignment  of  the  bail-bond  in  this  cause  should  ^Kd^c  Jjj! 
not  be  set  aside,  with  costs,  for  irregularity.  ceedings  by  as- 

'  '  o  ''  ngnee  of  bail- 

bond»  may  be 

The  Aitormti'General  and  Espinasse,  amiri,  ob-  tion  on  bail- ' 
jected  that  the  affidavits  were  wrong  entitled,  and  ^^^"***^ 
that  they  should  have  been  entitled  in  the  original  cauae(a). 

1       r«  -r*  ^  .      1        -r  .      Notice  given  of 

cause,  and '4  Term  Rep.  oB9.  was  cited.     Lawes,  m  bail,  as  put  in 
support  of  the  rule,  contended  that  they  might  be  jJ^^^Liin 
entitled  either  way ;  and  fact  they  wctc 

put  in  befinre 
another,  is  ir"- 

Thb  Court  were  of  that  opinion;   but  it  after-  tSfcoiiit will 
wards  appeared  that  the   defendant's  attorney  had  ^j^|n!|5*^ 
given  his  notice  of  bail,  as  put  in  before  Mr.  Justice  the  bail-bond. 
Grose,  whereas  they  were  put  in  before  Mr.  Justice 
Le  Blanc,  and  the  Court  held  that  this  was  a  fatal 
irregularity. 

Per  Curiam.  Rule  discharged. 

(a)  fhU,  7th  ed.  326.  515. 

Rbx  against  Saltbr,  and  others.  isib^ 

\7th  ApHi. 

A^AMP BELL  moved  that  the  sum  for  which  the  After  the  de- 
recognizances  of  the  defendants  and  their  bail  ^^J^^teiSd 
had  been  taken,  upon  their  obtaining   a   certiorari,  to  bail  on  a 

ciumnal 
chaige,  the  Court  willnot,  on  affidavit  of  aftgrayating  facta,  incraaae  the  bail. 


no 

1815. 

Rkx 

lyfttMMi 

Salter 
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might  be  increased,  on  the  ground  that  the  facts 
against  them  appeared  on  his  affidavit  to  be  of  more 
importance  and  enormity  than  had  appeared  to  the 
Court  when  thf  y  granted  the  mie  for  the  aDowance  of 
bail.  The  charge  against  the  defendants  was  for  con- 
spiring to  defraud  the  prosecutor  and  other  mer- 
chants in  the  city. 

Lord  £llenborough  C.  J.  said  Uiat  this  had 
never  been  done  before,  and  that  the  bail  having  been 
once  taken,  it  could  not  now  be  taken  in  an  addi- 
tional sum. 

Baylby  J.  doubted  how  the  defendants,  having 
been  once  arrested,  could  be  arrested  again,  which  in 
fact  must  be  done  to  coippel  them  to  give  additional 
baU. 

Application  refused. 


1814. 

mhJmm. 

A  nolioQ  to 
IwUadefinKU 
«atlvaii«i- 
sMilt  mittt  be 
made  before  a 
judge  at  cham- 


The  King  against 


WM/'ALFORD  moved  to  bail  a  defendant  for  an 
assault. 

Per  Curiam.     That  is    an    application    which 
should  be  mam  before  a  judge  at  chambers. 

Motion  refused. 


1813, 

Q&tkJune. 

FriMiier 
bnmi^t  ii|i  on 
achaife  of 


Thb  King  against 


'nULLER  moved  that  a  prisoner  brought  up  by 
habeas  corpus  should  be  discharged  on  bail. 


nfmrnfm 


(a)  The  Covrty  in  the  eJKrdse  of  their  discretion,  will  not  in  general 
htSl  in  caaea  of  felony ;  and  where  a  prisoner  has  been  committed  for 
fclony,  and  on  being  broogfat  up  by  a  habeas  corpiu  the  warrant  appears 
^kUMkntf  ikt  Comt  iriU,  ilthere  appaan  on  the  depoiitiona  to  be  a  aab- 


V 
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Abbott,    contra.     The   charge  is    for    horse-steal-        1813. 
ing.     Doubts  however  arose  as  to  the  property  of  the     The  Kino 
horse,  and  it  appeared  that  the  defendant  had  only        ogMnst 
taken  it  to  ride  a  short  dbtance,  and  then  turned  it 
loose.    The  notice  of  bail  was  also  objected  to :  but 
as  the  defendant  was  in  custody  the  objection  was 
waived. 

The  defendant  was  then  bailed,  himself  in  100/.  and 
four  sureties  in  ML  each. 


iqp<wp^*«Mnp«l 


itmM  thargtg  recommit  him*  ootwithrtandiny  the  4e£B0t.  I  ^.and  ^UL 
574, 5.  The  mles  respecting  the  bailing  an  kabetu  wrjmt  inll  be  found 
detafledand  explained  in  1  CAMy  on  Grim.  Law.  129. 
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BANKRUPT. 


1820.  In  the  Matter  ^  John  Jambs. 

\tt  Feb, 

The  Btatate  HTHIS  persoD  was  brought  up  by  habeas  carpus  from 
STttS^cSSt"  ^^^  Majesty's   gaol   of  Newgate,  having  been 

torecdreaffi-    committed  thereto  on  a  warrant  of  commissioners  of 

darito  to  ex- 
plain the  con-    bankrupt,  for  not  having  satisfactorily  answered  cer- 

dnct  of*  and  •  i  i 

dnmmstances  tam  questions  when  under  examination  as  a  witness 
'"non^inw**  *  ^7  ^^^  commissioners,  touching  certain  bills  of  lading 
committed  by    alleged  to  be  part  of  the  estate  and  effects  of  the  bank- 

comnditfonen  ^^      i 

of  bankrupt  lor  rupt.    On  the  return  to  the  habeas  corpus  the  commis- 
ri^am^^    sioners'  warrant  was  aet  out,  in  which  the  questions 
quMtionfl  pat     propounded  to,  and  the  answers  given  by  the  prisoner, 
a  bankrupf a      were  set  forth  in  detail.    One  of  the  questions  now 
fyctB^  ^  ^'    raised  was,  whether,    under  the  late  act  of  parlia- 
ment, the  prisoner  was  at  liberty  to  explain,  by  affi« 
davits  in  this  Court,  in  order  to  his  discharge,  the 
answers  he  had  given  to  the  questions  administered  to 
him  by  the  commissioners.    The  other  point  raised 
was,  whether,  supposing  such  affidavits  not  to  be  ad. 
missible,  the  answers  of  the  prisoner,   as  disclosed 
upon  the  return,  were  not  sufficient  to  induce  the 
Court,  in  the  exercise  of  its  discretion,  to  discharge 
him. 

CurtJDood  was  heard  for  the  prisoner,  and  JVilde  for 
the  assignees. 

Abbott  C*  J.  I  have  read  with  considerable  at- 
tention the  questions  and  answers  set  forth  in  the  com- 
missioners' warrant,  in  order  to  satisfy  myself,  if  pos- 


i 
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• 

sible,  that  the  prisoner  has  satisfactorily  answered  the        1820. 
ioterrogatories.    It  appears  to  me  that  he  has  not|  and        liTRe 
that  the  commissioners  were  well  warranted  in  say-     ^^^  Jam^s.. 
ing  that  they  were  not  satisfied  with  the  answers^  and 
consequently  the  prisoner  must  be  remanded.    The 
prisoner  may,  if  he  pleases,  satisfy  the  commissioners 
by  other  evidence,  that  there  is  no  ground  for  the  sup- 
position of  fraud  imputed  to  him  in  the  questions. 
It  will  be  competent  for  him  to  produce  such  evidence 
before  the  commissioners,  but  we  have  no  power  to 
make  such  enquiries ;  and  as  it  seems  to  me  that  the 
prisoner's  answers  could  not  be   satisfactory  to  the 
minds  of  reasonable  men  acquainted  with  business, 
he  is  not  entitled  to  be  discharged  by  us. 

Baylby  J.  The  answers  given  by  the  prisoner  to 
the  qaestions  put  to  him,  are  by  no  means  satisfac- 
tory, and  therefore  he  was  properly  committed.  He 
may  apply  to  the  commissioners,  or  he  may  petition 
the  Lord  Chancellor,  in  order  that  he  may  be  again 
allowed  to  give  more  satisfactory  answers  than  those 
he  appears  to  have  given.  The  late  act  of  parliament 
does  not  apply  in  this  case»  so  as  to  let  in  a  statement 
by  affidavit,  for  the  purpose  of  explaining  the  pri- 
soner's conduct.  It  only  authorizes  the  Court  to  en- 
quire into  the  truth  of  the  facts  stated  on  the  face  of 
the  return  to  the  habeas  corpus*  All  that  the  act  of 
parliament  enables  us  to  do  is  to  enquire  whether,  in 
point  of  fact,  there  was  such  an  examination  as  the 
return  states,  and  whether  such  and  such  questions 
were  put,  and  such  and  such  answers  given.  The  act 
does  not,  in  a  case  like  this,  authorize  the  Court  to  en- 
quire into  all  the  ciricumstances  of  the  defendant's  con- 
duct by  affidavit.  . 

HoLBOYD  J.  I  am  of  opinion  that  the  prisoner 
must  be  remanded,  for  the  reasons  stated  by  the  com- 
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In  Re 

John  Jam^ks. 
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iBMsioiien  in  their  warrant ;  and  I  alto  think  that  ike 
late  act  of  parliament  does  not  apply  to  this  case. 

Best  J.  TIm  application  for  a  haheas  corpm  was 
made  to  me  at  chambert,  on  a  suggestion,  that  the 
prisoner  was  in  a  state  of  intoxication  when  he  was 
examined  by  the  commissioners,  and  that  that  feet 
coald  be  satisftctority  demonstrated  by  affidavits. 
Ufidcv  the  ciremnslanees  represented  to  me,  I  ceitainly 
thought  that  it  was  a  fit  case  in  wUch  to  grant  the 
habeas  corpus,  m  order  that  the  commissioners  might 
hate  an  opportunity  of  falsifying  the  fact^  if  it  was  not 
true.  I  am»  however,  now  convinced*  that  the  act  of 
parliament  brought  in  by  my  brother  Onslow  does  not 
apply  to  this  case,  and  that  it  is  not  competent  for  us 
to  allow  the  production  of  affidavits  explanatory  of 
what  took  place  before  the  commissioners.  It  appean 
to  me,  that  upon  the  answers  given  by  the  prisoner, 
the  aommissioiMrs  were  well  warranted  in  committing 
him,  and  therefore  that  he  ought  to  be  remanded.  He 
will  have  an  opportunity  hereafter  of  explaining,  if  he 
can,  to  Uie  ccdnmissioners,  the  circamBtances  under 
whii^h  the  bills  of  lading  were  des4aroyed. 

The  prisoner  was  remanded. 

Priest  against  Milnes. 


Tbesberiffhav-  FTltflS  was  a  mle,  Calling  cm  the  plaintiff  to  shew 

ing  levied  upon     JL  .  .  .  >  ^     /• 

gw)ds  in  pos-  eause  why  a  second  execution,  under  a  ^.  fy 

tod^t^^who*"  against  the  defendant's  goods,  should  not  be  set  aside, 
was  a  bank-      ^n  the  ground  that  the  plaintiff's  d^bt  had  been  satis- 

rupt,  paid  over  ^  rwii       n 

the  proceeds  to  fied  by  a  former  execution.  The  facts  were  these  >— 
ontbeir^Uitii-  When  the  (kT%lji.  fa.  was  executed,  the  sheriff  levied 

?5c*i^*Mt  ^-  ^^^  ^""^  ^^  ^^'' »  ^^^  finding  that  the  defendant  was 
terwards  again  then  a  bankrupt,   he   paid  over  the  money  to  his 

becoming  a 

bankrupt,  and  obtidning  bis  certificate,  but  not  paying  15#.  in  tbe  pound  (and  therefore 
not  protected  by  5  Cvea.2.  c.^  a.  9*)  a  aecond execution  ijHied  for  the  same  debt ;  md  hekl» 
tbat  the  latter  execution  was  regular,  without  the  first  writ  having  been  retumed. 
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aMignees,  and  the  writ  fell  to  the  ground.    Since  then        1820. 
the  defendant  had  again  become  bankrupt,  apd  had        p^^^ 
obtained  hi9  certificate ;  bat  it  did  riot  appear  that  he       «i9«b«*f 
had  paid  I5s.  in  the  pounds  as  required  by  5  Geo.  2. 
c.  90,  B.9.  so  ae  to  dbchal'ge  his  future  effects.     After 
the  cdFiificilte,  the  plaifttiff  sued  out  a  fresh  execution^ 
and  that  ejfcecntion,  it  was  the  object  of  the  present 
motioti  to  set  aside. 

n. 

Bl^ckbmhie  now  shewed  cause,  and  contended  that  ^ 
the  second  execution  was  regular,  referring  to  Cover- 
hy  w.  Marky  (d),  where  it  was  held,  that  in  an  action 
against  a  bahkrapt,  who  has  obtained  his  certificate 
wider  a  second  commission,  the  certificate  is  no  ba?^ 
unless  it  appears  affirmatively  that  his  estate  has  pro- 
duced 15s.  in  the  pound;  and  evidence  that  it  will 
probably  produce  so  much  is  not  sufficient. 

Parke,  in  support  of  the  rule,  insisted  that  the 
second  execution  was  irregular,  and  ought  not  to 
have  issued  until  the  sheriff  had  made  a  return  to  the 
first  writ,  and  that  in  all  events  the  second  writ  should 
have  been  special.  The  sheriff  having  made  no  re- 
turn to  the  first  writ,  the  regular  course  would  have 
been  to  move  for  a  set.  fa.  against  the  defendant,  to 
shew  cause  why  a  second  execution  should  not  issue 
upon  that  writ.  The  sheriff  should  either  have  returned 
nulla  band  to  the  first  writ,  or  a  special  return  of  ^. 
feci,  and  that  he  had  paid  over  the  proceeds  to  the 
assignees  ;  and  then  the  Court  might  have  awarded  a 
second  execution. 

Pea  Curiam.  The  second  execution  is  perfectly 
regular,  because  the  first  writ  was  wholly  ineffectual, 
inasmuch  as  the  levy  was  upon  the  property  of  the 
assignees,  to  whom  the  proceeds  were  paid  over  by  the 

(a)  16  E.  R.  22S. 
1« 
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.  1 820.  sheriff.  The  second  wri t,  therefore,  need  not  be  special, 
Pfti2,T  for  in  effect  the  sheriff  took  nothing  under  the  first.  It 
iSfiLNKs  ^  °^^  shewn  by  the  defendant  that  the  sheriff  took  any 
thing  under  the  second  execution,  which  was  privi- 
leged by  the  certificate  under  the  second  commission. 
Supposing  the  sheriff  had  returned  to  the  first  writ, 
that  he  had  levied,  as  between  the  plaintiff  and  the 
assignees  under  the  first  commission,  that  would  have 
been  no  objection  to  the  second  execution.  But  in 
feet  the  question  here  does  not  arise,  as  between  the 
sheriff  and  the  defendant,  and  the  return  to  the  first 
writ  is  quite  immaterial.  The  defendant  must  shew 
that  the  first  writ  has  been  operative,  before  he  can 
complain  of  the  second.  The  sheriff  could  not  pro- 
perly return  ^.  feci  to  the  first  writ,  because  in  legal 
effect,  he  took  the  goods  from  the  assignees  of  the 
bankrupt. 

Rule  discharged. 
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Hartford  against  Mattingly. 


J/.r.54Gm.3. 


^^ASELEE  moved  to  enter  up  judgment  against  Jndgment  ai- 

husband  and  wife,  on  a  warrant  of  attorney  given  S^i^J^t^ 

by  the  woman  dum  sola^  and  cited  1  Shower^ s  Rep.  91.  ^"■'^"^  ""^ 

of  attorney 

Dampibr  J.  said  that  he  could  see  no  reason  against  S^  toU(m). 
its  being  done,  and  therefore  granted  the  rule. 

Rule  granted. 

(a)  See  Tidd,  7th  ed.  570.  n.  (A). 


GiiOVER  against  Proprietors  of  Drury  Lane.         ^^^^* 

28M  May. 

fW^ADDY  moved  to  set  aside  an  inquisition,  for  mis-  Tliough  wife 
direction  of  the  under-sheriff.   This  was  an  action  g^m'to'hus- 
for  the  wages  of  the  plaintiff's  wife,  due  from  the  pro-  J^'w^S^" 
prietors  of  the  theatre.  W  ages  to  the  amount  of  1 00/.  had  dren,  and  earn 
been  paid  to  Mrs.  Glover,  after  notice  from  the  plaintiff  semces,  yet 
not  to  pay  to  her.    The  under-sheriff  directed  the  jury,  uSl^^ 
that  the  wife  having  the  care  of  the  plaintiff's  children,  her  after  notice 

°  ,         ^  not  to  do  80; 

and  maintaining  them,  and  living  separately  from  her  and  if  he  do, 
husband,  she  might  be  treated  as  the  agent  of  her  Q^^y  ^  i^ 
husband.     The  verdict  was  one  farthing  damages,  for  the  salary. 
[Lord  Ellenborough  C.J.    Were  the  wages  before 
the  notice  paid  under  any  authority  from  the  hus- 
band?]     Taddy.   None  appeared.    [Lord  Ellenbo- 
rough C.  J.     Did   the  husband  contribute  to   the 
maintenance  of  the  children  T\    Taddy.  Nothing  very 
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1818.        distinct  appeared  on  that  ground.     [Lord  Ellen- 
Glover       borough  C.  J.    The  wife  was  the  meritorious  cause 

against  ^f  debt.] 

PROPIUBTOR8  ■*  T^     1       XT-    • 

OF  Druht  Rule  Nisi. 

Lane. 

On  Wednesday^  lOth  June^  Pollock  F.  shewed  cause, 
and  the  rule  was  made  absolute.  The  Court  holding 
that  the  husband  wan  undoubtedly  entitled  to  the 
wife's  earnings ;  and  the  payment  having  been  made 
after  notice  not  to  pay,  was  inoperative. 

HoLROYD  J.  referred  to  Buckley  v.  Coliier,  1  8alk» 
114. 
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Marryat  against  Winkpibld.  ^^^' 

12MfW. 

W3URMESTER  had  moved  to  make  a  rule  abso-  iti«  nQcaaie 
late,  upon  aflSdavit  of  service,  for  referring  it  to  foP^I^Bli^t 
Ihe  Master  to  compute  principal  and  interest  upon  a  ^^•{^•JJ* 
bill  of  exchange,  authorizing  the  defendant  to  sign  to  eoniMiii^  i» 
final  judgment,  and  execution  thereon,  without  a  vnk  jj^^^gi^ 
of  inquiry ;  where  f*  ^"^  "??»■• 

*      "^  lar  J  such  irre- 

gularity must 

Chiiiy  said  he  was  instructed  now  to  move  to  set  of  a  counter 
aside  the  judgment,  on  the  ground  of  irregularity ;  the  ^?jtttd^ 
irregularity  being,  that  the  declaration  was  ddivered  mentM. 
with  notice  to  plead  in  eight  days,  the  judgment  being 
in  lact  signed  al  the  expiration  of  four  days. 

HoLBOYD  J.  said,  that  Burmester^s  rule  would  be  ai>- 
solute  as  a  matter  of  course,  and  that  the  objection  to 
judgment  was  not  now  available  in  shewing  cause 
against  the  rule,  but  must  be  made  the  subject  of  a 
counter  motion.  A  rule  therefore  might  be  taken  td 
shew  cause  at  Chambers,  why  the  judgment  should  not 
be  set  aside ;  and  in  the  mean  time  Burmetter*s  rule 
might  be  enlarged  until  that  motion  was  disposed  of. 

Ckitty  accordingly  took  a  rule  nisi,  for  setting  aside 
the  judgment. 


-♦■ 


(«)  See  4  Tnunt.  487.    Tidd,  7th  cd.  591. 
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1816. 

btk  May. 


Brown  against  Leonard  and  Bush. 


Apartyuiiabic    ^CARLETT  iiioved  to  set  aside  a  verdict  for  the 

on  a  promis-       ^^ 

Bory  note  made  plaintiff.    The  action  was  brought  on  a  promis- 

the  finn  in  sory  note,  according  to  the  direction  of  the  Lord 
bwS^TOi^CT,  Chancel  for.     Spring,  Leonard,  and  Bush  were  pwrlnen. 

though  it  was     Bush,  the  defendant,  before  plaintiff  became  the  hold- 
drawn  after  the 
dissolntion  of     er  of  the  note,   informed  him  that  he  had  ceased  to  be 

he^haring snf-'  ^  partner  with  Leonard  and  Spring,  but  that  his  name 
fcred  Us  name  ^^^  ^^  continue  for  a  certain  time.    The  question  was 

to  oontunie  ^ 

intfaefirm»and  whether  Brown  the  plaintiff,  having  this  private  notice 
tiff  knew  the  of  the  dissolution  of  partnership  as  to  the  defendant, 
^  he  took  ^«'*A»  ^as  bound  by  such  knowledge.  Brown  the 
the  note.  plaintiff  was  the  payee,  and  the  notes  were  drawn  by 

Spring  in  the  name  of  the  partnership  of  Spring,  Bush, 
and  Leonard.  Bush  was  out  of  the  partnership  when 
these  notes  were  drawn,  but  his  name  was  to  con- 
tinue until  a  future  day. 

B  A  Y  L  E  Y  J .  Brown,  notwithstanding  the  knowledge 
of  the  dissolution  of  the  partnership,  knew  that  Bushes 
name  was  to  be  continued,  and  that  he  was  therefore 
responsible ;  and  of  course  he  relied  on  that  responsi- 
bility. 

Abbott  J.  I  am  of  the  same  opinion ;  he  must  be 
taken  to  have  relied  upon  that  responsibility  which 
Bush  himself  had  stated  to  him. 

Lord  Ellenboroogh  C.J*  Bush  said  he  would 
take  care  that  money  should  be  ready  for  the  notes, 
and  so  took  a  direct  responsibility. 

Rule  refused. 
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Wright  and  others^  against  Pulham.  — ^* 

9th  Nim. 

FMlOPPIUG  moved  to  set  aside  a  verdict  for  the  a  bUl  dnwn 

defeadant  in  an  action  tried  before  Lord  Ellen-  j^^er^  dino- 
BORoooH  C.  J.  at  Guildhall.  The  action  was  ^^"^^^^^ 
brought  on  a  bill  of  exchange.    The  partnership  was  dated  Mbre, 

does  not  Iudo 

dissolved  after  the  bill  was  dated,  but  before  it  was  in  the  other  part- 
fact  drawn  and  accepted.  One  question  was  whether,  2S*d5«»SiS)n 
after  the  dissolution^  the  other  partners  could  be  aflFect-  jnthe  Gaiette 

^  is  notice  to  all 

ed;  and  the  other,  whether  the  notice  in  the  Cassette  the  world. 
was  sufficient  against  the  defendant,  who,  it  did  not  ap- 
pear had  had  actual  notice  of  the  dissolution. 

The  Court  held  that  the  verdict  was  correct. 

Rule  refused. 


Walton  against  Hastings.  1 

6M  May. 

JTERVIS  moved  to  set  aside  a  nonsuit.     The  de-  A  bill  of  ex-    . 
fendant  was  the  acceptor.    The  date  was  altered,  in  the  date  by 
The  acceptor  suggested  the  alteration  to  the  son  of  pat^^at  the* 
the  payee  who  presented  it  for  acceptance,  and  he  al-  S?^JJ^^ 
tered  it  in  the  presence  of  the  acceptor,  who  accepted  who  afterwards 

..A  1  accepted  it,  is 

It  atterwaros .  unayaUable  («) . 

Lord  Ellbnborough  C.  J.  Can  you  let  a  stamp 
go  on  from  time  to  time  till  it  shall  find  a  good  bill 
that  it  can  fit  ?  It  was  a  good  bill  at  the  time,  and 
available ;  and  if  the  parties  change  their  intention  it 
makes  a  new  bill  and  should  have  a  new  stamp,  parti- 
cularly if  done  without  the  consent  of  the  parties. 


(«)  See  this  cane  at  Nisi  Prins,  4  Campb,  223.    1  Stark.  215.    CkUty 
«n  Bills,  6th  ed.  104.  n.  A 
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1816.  Baylby  J.    At  all  events,  the  bill  in  its  original 

Waltqit      shape  was  bip4inglon  the  drawer. 

HAiTurGi. 

Abbott  J.  It  was  binding  on  the  drawer ;  and  if 
so,  you  would  make  it  binding  on  one  party,  and  not 
on  the  other. 

Espiiuuie.  It  would  mabe  no  difference  to  the  ve* 
vtAne,  for  the  copAaiissioiiers  would  allow  the  stamp. 

Loan  EtLBNBoaouQH  C.  J.  That  can  make  no 
dilferenoe  as  to  the  validity  of  the  bilL 

Rule  peiuaed. 


1815. 


26M  Jtm. 


Johnson  against  Garnett. 


BUI  aliqra4  in      TTMARKE.  for  the  defendant,  moved  to  enter  a  non- 
ceptanc?,  b«t  suit  in  an  action  od  a  bill  of  exchange  which  had 

p^liito  iiidor».  h^^  altered  after  drawi^  and  accepted,  in  the  date,  firap 

m^  fc«^,      8th  to  28th  Jum, 
held  good. 

Lb  Blanc  J.  Was  it  altered  upon  a  subsequent 
reason  and  for  a  subsequent  purpose  ? 

Parke,  It  was.  At  the  trial  I  cited  Calvert  v.  Ro^ 
berU,  3  Capip.  343 ;  and  Mr.  Scarlett  cited  Pej/tpfi  v. 
Winter,  I  Taunt.  4,20. 

E^lsnbouovgh  C.  J.  I  left  it  to  thejury,  whether 
upon  th^  evidence  th^y  did  iXQt  think  that  the  acceptor 
was  the  creature  of  defendant,  aud  defendant  altered  it 
as  agent  of  acceptor ;  and  jury  so  found. 

Parke.  My  objection  proceeds  on  th^  stamp  laws  y 
and  even  Garnett  himself,  if  acceptor,  though  he 
might  alter  it  before  acceptance^  yet  could  not  alter  it 
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aftcTi  and  Gameit,  as  Gibl>'9  agent,  cpuld  not  do  mpie       1B20. 
than  Gt'M  bimaelf ;  and  Giblf  M  w^p^  cpnld  QPi»      johnbov 
after  acceptance,  alter  itf  gTCSot. 

Le  Blanc  J.  You  mean  to  say,  that  the  accep- 
tor may  alter  t)ie  bill  before  aoeeptance,  but  cannot 
aft^« 

Bllbnborough  C.  J.  The  bill  had  not  been 
handed  over  to  Johnson  before  alteration,  had  not  been 
in  his  hands.  Defendant  asked  Johnson* s  leave  to  al- 
ter the  bill.  I  left  it  to  the  jury  as  a  thing  in  fieri* 
The  acceptor  gave,  according  to  the  finding  of  the 
jury,  authority  to  drawer  to  alter  it  as  he  liked,  and  at 
that  time  it  was  not  negotiated. 

BfYLET  J,  It  never  gpt  into  Johmofis  hand^  t^- 
fore  it  was  altered* 

Lb  Blanc  J.  Whilst  the  parties  were  all  together, 
and  before  bill  completed,  they  agreed  it  should  be 
altered  from  8th  to  28th. 

Ellcnboeovoh  C.  J.  The  act  still  was  to  be 
done. 

Rule  refused. 


Johnson  against  Gib3. 


1815. 


EmUtr  Tent. 


FMlOPPlVG  moved  for  a  new  trial.     Plaintiff  non-  Though  bill 
suited  action  against  acceptor  by  indorsee,  drawn  drawer  a^r 
by  Gamett  upon  Gibh,  28th  June,  1814,  sixty  days  ^ISS'SSSitof 
after  date ;  brother  of  Johnson  had  claim  on  Gameti,  thcpiainiiffthe 

Dftvce  hut 

for  which  Gamett  gave  this  bill,  carried  to  Gibb  for  ac-  withoat  the  ac- 
ceptanee;   after  accepted,  altered  from  8th  June  to  Sf^pJor^. 
!28tl|«  without  knowledge  of  Gibb;   Johnson  present  and  which  ^. 

^  teranon  made 

tbe  bill  payM>le  20  days  later ;  yet,  iembU,  the  acceptor  is  liable,  where  it  appears  to  be  an 
aGCoomiodatiQii-bill,  and  acceptor  would  accept  any  bill  drawn  by  the  drawer,  and  there- 
ibre  atrong  prmamp&f  cridence  that  the  drawtr  waa  suiieiently  the  agent  of  the  acceptor 
to  hare  antiiority  to  make  this  alteration. 
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when  altered ;  difference  of  interest  paid  by  Gartult* 
It  was  an  accommodation  bill ;  and  contended,  that 
Gameifs  action,  and  some  evidence  that  Gibb  indem- 
nified by  Gamettj  but  disproved. 

Ellbnborough  C.  J.  I  left  it  to  the  jury  to  find 
for  defendant,  unless  they  thought  that  there  was  a 
general  authority  from  Gibb  to  Gamett  to  draw  upon 
him,  and  that  Gibb  would  accept  any  bill. 

Rule  nisi  for  new  trial,  on  payment  of  costs. 

On  31st  May,  1815,  the  rule  was  made  absolute. 


1814. 

27M  Jmu 

A  witnesBon 
the  trial  of  a 
cause  may  re- 
ftvahhia  me- 
moty  irom  a 
doconieiity 
tiKNisli  not 
written  by  him- 
self. 

Presentment  of 
a  bill  oat  of  the 
usual  homrsis 
sufficient)  pro- 
Tided  some- 
body be  at  the 
place,  and  also 
sees  the  Inll,  or 
giTes  an  an- 
swer, otherwise 
not(«). 


Henry  against  Lbb. 

IJ^OPPING  moved,  on  behalf  of  the  defendant,  for 
a  rule  to  shew  cause  why  a  new  trial  should  not 
be  had,  under  the  following  circumstances.  The  plain- 
tiff was  a  jeweller  at  Liverpool,  and  the  indorsee  of  a 
bill  of  exchange,  drawn  and  indorsed  by  the  defendant, 
and  accepted,  payable  at  a  banker's,  London.  The  de- 
fendant pleaded  the  general  issue  and  bankruptcy,  and 
a  verdict  was  found  for  the  plaintiff. 

At  the  time  of  the  trial,  a  material  witness  said  he 
did  not  recollect  a  fact ;  but  having  looked  at  a  paper 
which  he  himself  had  not  written,  he  said  that  he  dis- 
tinctly  recollected  the  circumstances,  though  he  had 
before  said  that  he  did  not  know  whether  he  should 
recollect  the  circumstances  after  looking  at  the  paper ; 
and  Topping  contended,  that  this  was  neither  sufficient^ 
nor  the  best  evidence. 

Lord  Ellenborough  C.  J.  It  is  sufficient  if  a 
man  can  positively  swear  that  he  recollected  the  fact. 


(a)  See  C^stimII  t.  Wcotkock,  1  Stark.  475  ;  CkUty  on  Bills,  277,  6th 
cd.  S.P. 
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thoagh  he  had  totally  forgotten  the  cireumstance  be-        1814. 
fore  he  came  into  Court;  and  if  upon  looking  at  any       J~jj 
document  he  can  so  far  refresh  his  memory  as  to  recol-       mhut 
lect  a  circumstance,  it  is  sufficient ;  and  it  makes  no 
difference,  that  the  memorandum  was  written  by  him- 
self, for  it  is  not  the  memorandum  that  is  the  evidence, 
but  the  recollection  of  the  witness. 

Toppipig  now  made  another  ground  of  objection, 
namely,  that  the  bill  of  exchange  was  presented  after 
usual  hours* 

Lord  Ellbnborough  C.  J.  It  is  not  in  general 
sufficient,  and  it  will^  qot ^do  if  nobody  is  there  to  re- 
ceive ;  but  if  somebody  is  there,  and  the  person  present- 
ing the  bill  gets  an  answer,  which  I  understand  was 
the  case  here,  it  is  sufficient. 

Baylet  J.  If  it  is  presented  after  the  usual  hours, 
it  is  at  the  peril  of  the  person  presenting  it;  for  if  no* 
body  is  there,  it  will  not  do  ;  but  if  there  is,  then  it  is 
immaterial  at  what  time  it  is  presented. 

Rule  refused. 


Pole  against  Ford, 


1816. 


37M  Nov. 


^^HITTY  moved  to  enter  satisfaction  on  a  judg-  The  drawer  of 

ment  against  the  drawer  of  a  bill  of  exchange,  or  charged, 
that  plaintiff  might  be  prohibited  from  issuing  execu-  ^^i^-^*' 
tion  on  such  judgment.    The  plaintiff  had  proceeded  againtt  the  ae- 
on the  same  bill  against  the  acceptor  and  drawer,  and  game  bill  be 
had  obtained  judgment  against  each,  and  sued  out  a  ^^^^* 
fi^fa.  against  the  acceptor,  and  took  his  goods  in  exe- 
cution, which  he  afterwards  abandoned,  and  gave  time 
to  acceptor,  by  receiving  from  him  another  security  to 
to  pay  at  a  future  time.    He  contended,  that  this  dis- 
charged the  drawer,  and  was  a  satisfaction  as  to  the  bill* 
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1816.  Abbott  J.  expnesaed  considerable  doubt  of  this, 

p^j^  and  hesitatingly  grstnted  rule  niii.  The  rule  Was  en- 
^^i^  larged  till  next  Tertn,  when  Scarlett  shewed  cause 
against  the  rule  in  the  next  Term^  and  the  Court  de- 
terminedi  that  the  withdrawing  the  Ji^fa.  against  the 
acceptor,  did  not  discharge  the  drawer^  and  that  the 
rule,  that  giving  indulgence  to  an  acceptor  without 
the  consent  of  the  drawer  discharges  such  drawer,  does 
not  apply  after  judgment. 


1817 

11  Stratton  against  Hill. 

I6M  Jan» 

Debt  lies  on  a    Jtm-EREWEfHER  mtPftA  for  a  rule  niH  in  attest 
payabiTto^r  of  judgment.    The  declaration  was  in  debt ;  the 

^CT^t'thT"    ^"^  ^'^^  counts  were  fbr  rent.    The  two  next  counts 
suit  of  the  first  on  bills  of  exchan&:e,  and  the  moiiey  cotints.    The  bflh 

indorsee 

against  such      were  drawn  by  the  defendant,  payable  to  his  own  or- 
**'^''  der,  and  indoWed  by  hhn  to  the  plalhtiff.    He  objected, 

that  debt  would  not  Re  against  the  maker  by  the  in- 
dorsee of  a  bill,  atid  that  therd  was  a  general  verdict  on 
all  the  counts.  Per  Lord  EUon,  ikshap  v.  Young,  £ 
Bos.  atid  Pfi/.  7B,  and  the  cases  there  cited. 

Rule  Nisi. 

Taunton  and  Chitty,  contra,  obtained  a  rule  nisi  to 
amend  the  postea,  and  enter  a  verdict  only  on  tbefint 
three  counts,  and  that  both  rules^houldbe  brought  on 
together. 

On  27th  November,  Taunton  and  Chitty  declined 
availing  themselves  for  the  present  of  their  cross  rule, 
and  answered  the  objection  raised  by  Merewether,  con- 
tending that  debt  would  lie  by  the  payee  against  the 
maker  of  a  bill  of  exchange,  and  that  the  plaintiff  in 
this  suit  being  the  first  indorsee  of  a  bill  payable 
to  the  maker's  own  order,  was  the  same  as  payee]; 
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and  they  commefited  on  Bishop  v.  foung,  and  relied  1917. 

on  Ihe  case  in  Skinner  there  mentiotied.  STRArrdw 

The  Court  thought  the  plaintiff  here  wa^  to  be  *'^^^- 
taken  as  the  payee,  and  accordingly,  Merewether's 

Rule  was  discharged,  With  cost^. 


VfiRLEY  against  Saunders.  ^^  •;[«*• 


FMIADDY  moved  to  set  aside  a  noasnit,  stating  that  a  bill giren  for 

the  action  was  brought  on  a  bill  of  exchangej  \^^^^^  ^^' 

drawn  the  iSth  May,  by  one  Starke  on  the  defendant,  accounts,  to  be 

hercftfter  set* 

at  four  months  after  date.     The  defendant  accepted  it,  tied  on  a  day 
and  Siarke  indoraed  it.    The  defence  set  op  at  the  Xh^'^^ 
trial  vrat,  that  there  was  a  deed  of  dissolution  of  part-  dishonoured  by 

'  '^  the  acceptor 

■eiship  between  Saunders  and  Sutrke,  dated  before  the  (the  defendant) 
bill  wac  drawn.    That  the  accounts  between  Saundem  due  indorsed 
and  Starke  were  in  progress,  but  not  settled.     By  a  J^^^  ^^^ 
certain  deed  Starke  was  to  pay  the  debts,  and  receive  the  relative 

situation  of 

the  credits,  and  a  balance  was  to  be  struck  by  a  .cer-  debtor  and  cre- 
tain  lime.  The  bill  had  been  in  Price  the  banker's  ^ted'be*!f^ 
hands,  when  due ;  but  was  dishonored  and  returned  to  ^«"  ^^^ 

'  «  Av      drawer  and  ac- 

Siarke^  who  indorsed  it  over  after  it  was  due*.     On  ceptor,  the 

..  .  ^  T  1-1  *      ^  r^     y    plaintiff  cannot 

these   circumstances    Lomo   Ellsn borough   C  J.  maintain  an 
Aoucht  this  was  a  good  defence.  action  on  it  a» 

o  o  indorsee. 

Tadfdy  contended,  that  the  rule  that  a  party  taking  a 
bill  after  it  is  due  holds  it  subject  to  the  same  objec- 
tions that  would  have  affected  it  in  the  hands  of  the 
indorser,  went  too  far,  and  did  not  govern  this  case.  It 
was  first  raled  in  Brown  v.  Davis,  3  T*  R.  60*  and  the* 
cases  there  cited  in  notes ;  Charles  v.  Marsden,  1 
Taunt.  224.  that  it  was  incumbent  on  the  defendant  to 
impeach  the  consideration  of  the  bill,  which  he  had 
not  done.  Saunders  accepted  the  biU,  because  he 
knew  that  on  a  settlement  of  the  accounts  between 
him  and  Starke,  such  a  som  would  be  due  ifrom  bim. 


Saumdbrb, 
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1817-  Baylet  J.    There  is  no  provision  in  the  deed  of 

Kbrlbt  dissolution  as  to  the  bills  drawn  inter  h.  Charles  v. 
Marsden  was  on  a  demurrer,  and  therefore  there  was 
no  evidence ;  here  it  could  be,  and  was  shewn. 

Lord  Ellenborouoh  C.  J.  read  the  notes  of  the 
evidence:  first,  the  hand- writing;  secondly,  that  the 
bill  was  given  on  the  partnership  account  The  evi- 
dence  for  the  defendant  was,  that  there  was  no  in- 
dorsement when  the  bill  was  returned  dishonoured  to 
the  drawer.  That  a  balance  was  struck  on  7th  Jtmf, 
and  that  Starke  was  heard  to  say,  that  he  was  not  to 
proceed  for  this  bill. 

Lord  Ellbnborough  C.J.  I  certainly  took  it  that 
the  l)ill  was  for  an  unliquidated  account ;  that  there 
was  a  day  fixed  for  the  liquidation,  which  was  the  7th 
June;  and  that  day  not  being  come  when  the  bill  was 
drawn,  there  was  no  relative  situation  of  debtor  and 
creditor. 

Taddy  contended,  that  the  Court  could  not  extend 
the  presumption  upon  the  bill  being  overdue  farther 
than  it  has  been  carried  already. 

Lord   Ellrnborough  C.J.    That  is  a  different 

question.    The  case  does  not  proceed  on  that  ground 

at  all. 

Rule  Sisi. 

1817. 
23rrf  Jon.  WiGAN  ogoinst  FowLER  and  another. 

V^  '^^^  .       £fCARLETT  moved  to  enter  a  nonsuit.    The  acUon 

4  Oto,  Of  giviiig   ^^y 

protectUm  to  was  brought  on  a  bill  of  exchange.     The  statute 

ltngUt»^  4  Geo.  3.  directs  that  not  more  than  six  persons  in 

Son*V*"°^t  P^^^J^^'P  together  should  take  up  promissory  notes, 
pref«nt  mer-    unless  dated  for  six  months. 

chants  from  is- 

■oiiig  bills  short  of  six  months  dste,  though  there  be  more  than  six  partners  in  their  fins, 

if  really  not  bankers,  and  only  done  for  the  purpose  of  their  commerce. 
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Lord  Ellbnborough  C.  J.  My  impression  at  the  1817. 

time  was,  that  the  statute  was  only  intended  to  apply  wigax 

to  bankers,  and  to  restrain  their  number,  and  not  to  YoynLOL 

apply  to  transactions  in  the  ordinary  course  of  com-  n^  amtker. 
merce. 

Baylby  J.    Who  is  the  plaintiff  i 

Scarlett.    The  party  who  discounted  the  bill. 

Bayley  J.  Does  it  appear  on  the  bill  how  many 
partners  there  are  ?  The  statute  seems  to  be  only  pro- 
hibitory. 

LoBD  Ellbnboeouoh  C.  J.  If  this  is  the  con. 
stmction  of  the  statute,  it  would  enable  any  secret 
party  in  a  firm  who  gave  a  bill,  where  there  are  more 
than  seven  partners,  to  defeat  it,  which  would  be  a 
most  dangerous  doctrine. 

Abbott  J.  Does  the  statute  make  the  bill  vpid  I 

Scarlett.    No. 

Baylby  J.  Then  it  is  only  penal  against  those 
who  knew  the  fact. 

Rule  refused. 


VOL.  II. 


ise 


CERTIORARI. 


^^^'         The  King  against  Henry  Hunt,  and  others. 

12M  Feb. 

Acertionuimll  fllHIS  was  an  indictment  found  by  the  Grand  jury 

not  be  granted     i       ^   ^i       ,^  ^        .  i*        ,  »   -r        \^ 

to  remove  an  cit  the  mt  asisizes  for  the  coooly  of  Lawuuiir, 

iJgiSnrt^i^na  ^*"***'  Henry  Hunt  and  nine  other  defendants,  chaig- 
^h^*"^**- 1.  *°S  ^^^^  with  a  conspiracy  to  disturb  the  peace,  &c. 
misdemeanor,  and  in  pursuance  of  that  conspiracy,  causing  a  multi- 
ooncw^the  ^^^  ^^  persdns  to  assemble  at  MancieittTf,  Qp  the^  l6th 
^u^thai  ^^^^P^  ^^^  ^^^^  dediiious  and  inflammatory  jBags, 


a  conaent  by    Slc*  and  thereby  diBfurbliig  the  peace,  &c.    On  a  for- 

oocmselianot  %,       %       ,o.     «■  »«  .  i^m 

sofficient,  nn-  met  day  the  defendant  Hunt,  m  pcfsWj  Qht,aiiiea  a 
i^aTSd^H^  rule  to  shew  cause  why  a  writ  of  certiorari  shooU  n^ 
of  the  consent,  issue,  directed  to  the  Justices  of  Ouer  and  Terminer, 

The  Court  will  J  ' 

remove  an  in-  and  G^nend  Gaol  Delivery  in  and  for  the  county  pala- 
miademeanour  ^^^^  ^^  Lancaster,  commanding  them  toremoye  into 


^^toT^.    this  court  an  indictment  against   Hettty  HufU  imd 
<^^9  if  there  is  nine  others,  upon  all  the  defendants  consenting  to  pro- 

any  reasonable  «  ..i  i  iiiii«« 

cause  of  snspi-  ^^d  to  tml  at  the  next,  assizes,  to  be  held  for  the 

£*^n*K"    ^^^°^y  ^f  ^^^^>  ^^  ^^^^  o^^  county  as  the.  Court 
justice  win  not  shall  pkase  to  direct ;  pleading  immediately  and  tak- 

administeredin  ing  short  notice  of  trial  at  such  next  assizes ;  entering 
coontyT^  into  fresh  recognizances  to  appear  at  their  trial  as  be- 
fore ;  the  prosecutor  having  liberty  to  give  notice  of 
trial  at  such  next  assizes.  The  affidavit  upon  which 
this  rule  was  obtained,  suggested,  that  the  defendants 
could  not  have  a  fair  and  impartial  trial  in  the  county 
x)f  Lancaster,  as  the  deponent  {Henry  Hunt,  who  made 
the  affidavit)  verily  believed,  by  reason  of  the  preju- 
dices which  prevailed  in,  and  in  the  neighbourhood  of 
Manchester,  against  the  defendants,  in  consequence 


CERTIORARI.  13 1 

of  the  transactions  in  that  town  of  the  l6th  of  August        1820. 

Iwt.  -. — TT' 

The  Kino 

againtt 

Hexrt  Hunt 

The  AUarney  General  and  the  Solicitor  General,  for  undoihen, 
the  crown^  now  shewed  cause  against  the  above  men- 
tioned rale;  and  in  the  first  instance,  objected,  that 
the  application  was  founded  upon  the  affidavit  of  one 
defendant  only^  and  there  was  no  evidence  before 
the  Coort  that  the  other  defendants  concurred  in  the 
motion. 


Chitty  for  the  other  defendants  alluded  to,  interposed^ 
and  said,  that  he  was  now  instructed  to  consent  on  be- 
half of  those  persons,  to  any  terms  that  the  Court 
should  impose,  in  order  to  give  effect  to  the  applica- 
tion for  the  certiorari,  and  the  removal  of  the  indict- 
ment into  Yorkshire. 

The  Court  said^  that  the  consent  of  counsel  in  this 
instance  might  not  probably  be  binding  upon  all  the 
defendants;  and  as  there  was  no  attorney  upon  the  re- 
cotd,  for  the  defendants,  the  Court  must  require  some 
evidence  that  all  the  defendants  were  bonajide  consent- 
ing to  the  application,  and  really  meant  to  be  bound 
by  such  rule,  as  the  Court  might  think  proper  to  pro- 
nounce. 

In  consequence  of  this  requisition,  time  was  given 
for  the  production  of  additional  affidavits  for  the 
satisfaction  of  the  Court,  and  accordingly  the  affi- 
davits of  Henry  Hunt,  Charles  Pearson,  and  William 
Dunn,  were  produced,  from  which  it  appeared  that 
all  the  defendants  had  originally  instructed  and  re- 
tained Mr.  Pearson  to  act  as  their  attorney,  when  this 
indictment  was  found  by  the  grand  jury,  by  putting 
in  bail  on  their  behalf,  and  preparing  their  defence, 
when  their  trial  should  come  on;  and  that  he  was 

K  ^ 
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1820.        now  instructed  to  consent  to  such  rule  as  the  Court 
— ~        might  be  pleased  to  pronounce,  in  order  to  carry  this 
agmnsi        application  into  eflfect ;  that  the  other deponentyfFt/2tam 
mid  oiUrt,     Dunn,  had,  since  this  rule  was  granted,  seen  all  the 
other  defendants  except  one,  and  had  procured  their 
several  written  consents  to  this  application ;  and  that 
with  respect  to  the  other  defendant,  who  was  now  a 
prisoner  in  Lancaster  Castle,  he  had  obtained  his  con- 
sent from  a  near  relative  of  that  person,  duly  author- 
ized to  give  such  consent.    Upon  the  production  of 
these  affidavits  the  Court  suffered  the  case  to  proceed. 

The  Attorney   General  and   Solicitor   General,   in 
shewing  cause  against  the  rule,  contended,  Jirst,  that 
this  application  was  too  late,  having  been  made  nearly 
at  the  close  of  the  Term,  when  there  was  no  possibility 
of  procuring  affidavits  on  behalf  of  the  Crown,  in 
answer  to  those  on  which  the  rule  had  been  obtained ; 
and  therefore  as  the  alleged  reason  for  removing  the 
indictment  had  existed  ever  since  the  indictment  was 
found,  the  Court,  under  these  circumstances,  would 
not  make  this  rule  absolute.     Second,  supposing  this 
an  objection,  which  would  not  prevail  with  the  Court, 
there  was  no  ground  made  out  for  changing  the  venue 
into  another  county  from  that  in  which  the  indict- 
ment was  found.  The  affidavit  upon  which  the  motion 
was  made,  contained  nothing  from  which  the  Court 
could  presume  that  the  defendants  would  not  have  a 
fair  and  impartial  trial,  in  the  large   and  populous 
county  of  Lancaster,    All  that  the  deponent  ventured 
to  state  was,  his  belief  that  he  could  not  in  that 
county  have  a  fair  and  impartial  trial ;  but  there  were 
no  facts  stated  from  which  the  Court  could  draw  this 
inference.     It  was  impossible  then,  without  some  evi- 
dence of  that  sort,  for  the  Court  to  enter  a  suggestion 
upon  the  record,  that  a  fair  and  impartial  trial  could 
not  be  hadin   Lancashire,  as  the  ground  for  moving 


^ 
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the  indictment  into  Yorkshire.     The  Court  must  de-        1820. 
cide  upon  facts  and  circumstances^  in  order  to  justify     the  Kino 
them  in  drawing  the  conclusion  which  the  defendants,  „   ^'^ 
without  facts,  had  suggested.    The  mere  belief  of  the      «Mf  vthert. 
party  that  he  should  not  have  a  fair  and  impartial 
trial,  in  the  couuty  from  whence  he  sought  to  remove 
the  indictment,  was  not  sufficient,  and  reference  was 
had  to  Rex  v.  Harri${a\  Rex  v.  Amery{b),  and  Rex  y. 
Waddir^on  (c) ;    therefore    the    rule    must    be    dis* 
charged. 

Chitty,  for  all  the  defendants  except  Henry  Hunt, 
contended  in  support  of  the  rule ;  Jirst,  that  the  late- 
ness of  the  application  was  no  answer  to  it,  if  the 
Coarty  under  all  the  circumstances  of  the  case,  were 
satisfied  that  the  defendants  were  entitled  to  have  the 
indictment  removed.  Second,  that  it  was  enough  if 
the  defendants^  who  were  indicted  upon  a  most  serious 
charge,  ventured  upon  their  oaths  to  state  positively 
that  they  verily  believed,  from  their  knowledge  of  the 
state  of  the  public  mind  in  the  county  of  Lancaster, 
upon  the  subject  of  the  transactions  to  which  the  in- 
dictment referred,  that  they  could  not  expect  a  fair  and 
impartial  trial  in  thatcounty .  It  was  not  necessary  that 
they  should  state  facts  and  circumstances  to  enable  the 
Court  to  draw  this  conclusion ;  still  less  was  it  necessary 
to  state  such  facts  and  circumstances,  for  the  purpose 
of  entering  the  suggestion  on  the  record,  because  the 
suggestion  would  not  be  traversable.  It  was  enough 
for  the  conscience  of  the  Court,  if  the  defendants 
themselves  undertook  to  swear  as  to  their  belief  upon 
this  subject,  because  this  was  sufficient,  for  the  pur- 
pose of  this  application,  to  justify  the  suggestion.  If 
the  Court  saw  sufficient  reason  for  removing  the  in- 
dictment, such  a  rule  might  be  drawn  up,  as  would 


W  3  Burr.  1330.  (6)  1  T.  R.  363.  (c)  1  E.  R.  143, 
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1820.        bind  all  the  defendants  to  a  compliance  with  Ihe 
X^^KivQ     terms  on  which  t^e  certiorari  should  go ;  and  the  con- 
againMi        gent  of  counsel  for  this  purpose  was  quite  sufficient  to 
and  9iMrt,      pmd  the  defendants. 

• 
Mr.  Hunt  addressed  the  Court  in  support  of  the 
rule^  as  far  as  it  concerned  his  interests  ;  and  he 
urged,  amongst  other  topics,  that  if  there  was  the 
slightest  suspicion  as  to  the  administration  of  impart 
tial  justice  in  this  case,  that  was  quite  a  safl^cient 
ground  for  removing  the  indictment.  It  was  there- 
fore not  necessary  to  state  facts  and  circumstances, 
to  shew  that  the  defendants  could  not  have  a  fair  s^d 
impartial  trial*  It  was  notorious,  that  in  the  unfor- 
tunate transactions  of  the  l6th  of  Augwtt  at  Jifanr 
Chester,  several  persons  lost  their  lives.  Many  of  the 
relations,  friends,  or  acquaintance  of  those  persons, 
might  happen  to  be  summoned  on  the  jury  to  try  thii 
indictment;  and  it  could  hardly  be  supposed  that  thos^ 
persons  could  divest  themselves  of  the  prejudices 
naturally  arising  from  such  causes.  The  bare  chance, 
therefore,  of  having  such  persons  on  the  jury,  was 
sufficient  to  raise  a  doubt  as  to  the  impartial  adminis- 
tration of  justice.  That  doubt  ought  to  turn  the 
scale  in  favour  of  this  application. 

Thb  Court  said,  it  was  of  the  greatest  import* 
ance,  that  the  administration  of  justice  should  tfot 
only  be  free  from  spot  or  blame,  but  that  it  should  be, 
so  far  as  human  infirmity  could  allow  it  to  become^ 
as  free  from  all  suspicion.  The  great  difficulty,  and 
almost  the  only  difficulty,  which  the  Court  felt  in 
granting  the  present  application,  had  arisen  fit>m  the 
conduct  of  those  by  whom  the  application  was  mad^ 
and  the  lateness  of  the  time  at  which  the  matter  was 
brought  before  the  Court.  The  removal  of  an  indict- 
ment from  one  county  to  another  is  attended  with 
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ferioiu  conie^pciieiices^  both  as  it  affects  the  defend- 
aHiUi^whd  are  paHies  to' it,  and  ok  it  respects  the  pro- 
flcevtors.  Aa  to  th^  itefendants  the  consequences  are  ^^g^^^vxr 
nuMi  seiioiis/  bdconse  it  may  have  the  effect  of  carry-  tmd^oihn*. 
lag '  many  of  them*  at  a  great  expense,  and  under 
circumstances  extremely  ipcoiiVenient,  from  the  neigh- 
boorfaood  of  their  own  residence,  to  a  more  distant 
cofontf*  As  to  tlie  pirosecutors^  it  was  also  attended 
iritk  serious  conaegoences ;  because,  whea  a  writ  of 
ceriiorori  is  granledy  it  became  necessary  that  the  de- 
fieadanla  should  enter  into  fresh  recognizances,  in 
order  td  secure  their  appearance  to  take  their  trial, 
when  the  fltdictment  came  to  be  removed  into  another 
douBty.  For  these  teasona  it  was  necessary  that  the 
Gteurtsfaoold  be  perfectly  satisfied,  that  the  defend* 
ant^'wte  all  deskous  of  having  the  indictment  re- 
Aoyed,  and  also  that  the  effect  of  that  removal  should 
n^  be  t6  delay  the  trial,  and  cause  it  to  be  postponed 
imtil  another  assizes.  The  difficulty  of  preventing 
that  was  great,  on  account  of  the  time  at  which  the 
application  was  made,  and  the  short  period  likely  to 
elapse  before  the  assizes  occurred.  But  certainly  that 
difficulty  was  not  absolutely  insurmountable ;  it  was 
not  insurmountable,  if  all  the  defendants  were  really 
in  earnest  in  the  application  that  had  been  made,  and 
were  desirous  of  obtaining  the  benefit  of  it  without 
fusing  delay  to  the  prosecutors.  There  were  circctm- 
^tances  somewhat  extraordinary  in  the  conduct  of  the 
parties  who  made  the  application ;  but  as  the  great 
object  of  the  Court  was  to  take  care  that  the  admi- 
nistration of  justice  should  be  free  from  all  suspicion, 
the  Court  upon  that  ground  had  made  up  its  mind  to 
accede  to  the  application.  The  Court  were  not  in- 
fluenced by  the  suggestion,  that  as  fair  and  as  impar- 
tial a  trial  could  not  be  had  in  the  immensely  populous 
county  of  Lancaster,  as  in  any  other;  but  as  it  was 
possible  that  persons  connected  with  those  who  were 


136  CERTIORARI 

1820.        ^e  opponents  of  the  defendants^  in  the  transactions 
Thb  Kura     which  were  the  subject  of  the  indictment,   might 

Hnnf^HuvT  ^  <>^  ^^  J^^f  <^^  ^  ^^^  f^^^  would  be  a  good 
Mdoiken.     causc  of  challenge  to  such  persons,  the  Court  were 
disposed  to  make  the  rule  absolute,  subject  to  certain 
limitations  which  would  be  propounded. 

The  rule  was  then  made  absolute  for  the  certiorari ; 
and  the  Court  after  ordering  a  suggestion  to  be  entered 
upon  the  record  of  the  cause  of  the  removal  of  the  in- 
dictment, ordered  a  rule  to  be  drawn  up,  requiring  the 
defendants,  within  ten  days,  to  enter  into  fresh  recog- 
nizances, to  take  their  trial  at  the  next  assizes  for  the 
county  of  York,  to  take  short  notice  of  trial  for  such 
assizes,  and  to  appear  and  plead  de  novo  forthwith ; 
and  it  was  further  ordered,  that  the  service  of  all  no* 
tices  and  proceedings,  touching  the  prosecution,  on 
Mr.  Charles  Pearson,  should  be  deemed  good  service; 
upon  all  the  defendants  respectively.  Lastly,  that  if 
the  terms  of  this  rule  were  not  complied  with  in  the 
time  specified,  a  procedendo  should  issue,  and  the  cer* 
tiorari  should  become  a  nullity. 


1815. 

36/A  Jpnl. 


Rex  against 


Artatute^     (gPANKIE  moved  for  a  certiorari  for  the  Crown. 
tiorari do9Bnot  The   act  took  away  the  certiorari,   but  he  con- 

wwn,^iSe»*  ^end^  that  that  was  only  from  the  subject,  and  not 
tt^m^v  men-  from  the  Crown ;  and  he  mentioned  the  case  of  Rex 

V.  Justices  of  Cumberland. 

Batley  J.  assented  to  the  doctrine,  and  granted 
a  rule  for  the  certiorari. 


(a)  See  Rex  v,  Davis,  5  T.  R.  626.  Bum  J.  tit.  *  Certiorari/ 
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Rex  against .  

7th  Feb. 

IpfJLLER  moved  for  a  certiorari   to  bring  up  a  Certwran 

conviction  before  a  magistrate  for  selling  other  {^[^  up  aeon- 
than  a  Winchester  bushel.     ITie  defendant  produced  JJ^^"  7^®* 

■  the  magittrate 

the  vendee  before  the  magistrate  as  a  witness,    and  had  rejected 
the  magistrate  rejected  him  as  incompetent.  witneM^to 

prore  that  the 
defendant  need 
BayLKY  J.  granted  it.  the  fRnckaUr 


Rule  for  a  certiorari  granted. 


buBheL 


Anonymous. 


1813. 


I9tk  Abv. 


fllHE  Attorney-General  moved  for  a  certiorari,  to  nien  most  he 
remove  proceedings  from  before  Commissioners  J^Jfaj^J^ 
of  Sewers,  for  improperly  rating  Martello  towers,  by  fot  certwraH 
Board  of  Ordnance.  miaaioners  of 

sewen. 

Ellenborough  C.  J.  It  must  be  a  rule  nisi^  for 
we  do  not  remove  the  proceedings  from  the  Com- 
missioners of  Sewers  in  the  first  instance. 

Rule  nisi. 
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COMMITMENT. 


1B15. 

_ Rex  against  Croker. 

26/A  AffU* 


^^"""^Sm"  Cr^^^^^^  ^^^  ^^  prisoner,  who  was  brought  op 
er  being  OH  habeoi  corpus,   contended  that   the  warrant 

A^rar  co^wtf  ^^  Commitment  did  not  state  that  the  act  was  done 
^tof^o^^  feloniously,  and  that  therefore  there  was  no  ground 
nutmentahoiild  for  the  commitment. 

state  that  it 
was  fielonioiidy 

be^snffidlmt  ^^rr^at  contended,  that  it  had  been  decided  not 
gnmnd  for  to  be  necessary.  The  offence  here  appeared  to  ke 
and  DotbdKng,  the  embezzling  bank  notes  to  the  amount  of  SOOO/. 
^d^  and  cited  the  King  v.  Judd,  2  Term  Rep.  955  i 
notbesnffident  2  Leach,  544.   to  shew  that  the  word   **  feloniously* 

to  conTict  (aj» 

need  not  be  used  in  the  commitment. 

Lord  Ellenborough  C.  J.  Though  there  may 
not  be  sufficient  facts  formally  stated  to  sanction  a 
verdict  of  *'  guilty,*'  yet  it  is  sufficient  if  the  corpus 
delicti  be  shewn  to  us  to  ground  the  commitment. 
The  act  says,  that  the  offence  shall  be  deemed  a 
felony;  we  have,  therefore,  only  to  see  that  there 
was  sufficient  to  found  a  commitment.  A  commit- 
ment need  not  have  the  precision  of  an  indictment 
The  commitment  states  general  evidence ;  and  though 
not  formally  sufficient  to  find  him  guilty,  there  was 
enough  to  justify  the  commitment. 


(a)  See  3  East,  157.     1  Chii.  Crim.  L.  112,  113. 
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BiDDLB,  q.  t.  against  Ustonson.  ^^^^' 

HthFeb. 

_____  '' 

^ELfVYN  moved^  that  the  defendant  in  this  case  a  commit- 

might  be  committed  under  the  Id  Geo.  2.  being  the  ti^for  three  * 
Goldsmiths*  Company  Act,  which  directed,  that  after  ^S^gThe 
judgment,  if  the  defendant  did  not  pay  the  amount  of  Goldsmiths' 
the  penalties  he  should  be  committed  for  three  months  ^  not  paying 
by  the  Court  in  which  judgment  is  obtained.  SS^SiTtST 

The  Coukt  however  thought,  that  as  the  plaintiff  be'obteined, 
had  proceeded  by  action,  he  ought  to  go  on  to  the  Si  bSn  inS?' 


ultericv  steps^  and  should  have  sued  out  &fi.fa. ;  after  fectiuUy  ii« 
which,  if  the  defendant  did  not  then  pay,  the  plaintiff 
might  come  to  the  Court  again,  and  it  would  interfere. 

Seiwyn  took  nothing  by  his  motion. 

N.  JB.  As  the  defendant  was  insolvent,  the  Court 
suggested  the  expediency  of  taking  out  a  ca.  $a.  against 
the  defendant,  which  would  answer  all  the  purposes  of 
the  conmiitment. 
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CONSTABLE,  &c. 


181B. 
IIM  Jprii. 


Norton  against  Miller. 


S^jSScTfe   (gCARLETT  moved  to  set  aside  a  verdict  for  the 


CuBtoiii-hoiise 


plaintiff  for  1600/.  damages.  The  defendant  was 
officer^n^had  a  constable,  and  went  on  board  a  ship  with  the  collec- 
power  to  idle,  ^^  ^^  ^^^  customs  ;  and  by  his  order,  and  without  any 
"^j^jjj^^  warrant,  plaintiff  was  taken  on  shore  to  be  carried  be- 
tfae  CoBtom-     fore  the  mairistrates,  and  was  imprisoned  five  days, 

house  act,  there         .  .        ^ 

being  no  pre-  waiting  for  a  witness.  He  referred  to  24  Geo.  3.  c.  47. 
wuactingwith-  *^^*  ^^'  ""^citing  a  previous  statute  as  to  excise  officers, 
w/dnr^^°^  and  enacting,  that  it  shall  be  extended  to  custom- 
house officers,  and  any  person  acting  under  their  order. 
It  extends  expressly  to  persons  aiding  custom-house 
officers.  He  then  cited  21  Geo.  3.  c.  37.  sec,  2.  giving 
a  power  to  seize  implements  of  manufacture  intended 
to  be  put  on  board,  and  a  power  to  search  without  % 
warrant,  on  a  bare  suspicion ;  but  he  admitted  that  there 
was  no  power  under  any  act  to  detain  any  person.  Here 
there  was  an  excess  of  jurisdiction  ;  but  still  the  defen- 
dant was  entitled  to  protection,  for  these  acts  were  not 
intended  to  protect  a  party  when  he  acted  within  the 
scope  of  his  authority.  He  cited  Theobald  y.  Crickmore, 
1  Bar.  and  Aid.  227.  [Bay ley  J.  There  the  defendant 
/  was  doing  something  connected  with  his  duty.]  Scarlett . 

I  admit  there  was  an  excess  of  authority ;  there  had 
been  recently  many  exports  and  embarkations.  There 
was  an  order  from  the  Treasury,  and  many  persons 
had  been  arrested.  [Abbott  J.  The  magistrate  had 
a  power  to  grant  his  warrant  to  any  body.]  [Lord  El- 
LENBORouGH  C.  J.  The  defendant  made  a  gross 
blunder,  in  exercising  as  a  custom-house  officer  an  au- 
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tbority  he  could  acquire  bu\y  under  a  magistrate's  1818. 

warrant ;  then  it  was  a  mere  blunder.     Was  there  any  nortom 

subsequent  effort  to  bring  themselves  in  a  due  course?  J^"'lfi 
They  lost  their  passage.] 

Scarlett.    The  captain  refused  to  take  them. 

Lord  Ellen  BOROUGH  C.  J.    The  party  who  does 
the  wrong  must  be  responsible  for  all  the  consequence. 

Scarlett.  It  does  not  appear  why  the  captain  refused 
to  take  him. 

Lord  Ellen  borough  C.  J.  The  defendant  had 
no  other  authority  than  any  other  person  in  the  realm. 
He  has  no  pretence  for  authority^  or  for  saying  that  he 
was  within  the  precincts  of  the  law. 

Abbott  J.  The  acts  must  be  taken  with  reference 
to  the  party's  office,  and  there  is  no  pretence  that  this 
was  within  the  scope  of  the  defendant's  office. 

Rule  refused. 
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CONTRACT. 


1814. 

28ih^pnl, 

Contract  to  de- 
Uver  pheaaants 
on  the  lit  of 
OetUer.    It  if 

floffidentifthey 
be  aent  on  that 
day  to  the 
coach -oflBoe, 
though  they  do 
not  arrtTe  till 
afterwaidf. 


Sir  J.  HoNEYWOOD  against  Stonb. 

WMARKE  moved  for  a  rule  to  shew  cause  why  the 
verdict  obtained  for  the  plaintiflf  in  this  cause 
should  not  be  set  aside^  and  a  new  trial  granted.  The 
action  was  brought  on  a  contract  for  the  exchange  of 
horses ;  and  it  was  contended,  that  the  plaintiff  had 
not  performed  his  part  of  the  agreement,  which  was^ 
that  if  he  did  not  approve  of  the  horse  sent  to  him  by 
the  defendant,  he  should  send  it  back,  with  a  brace  of 
pheasants,  on  the  1st  of  October.  It  appeared  that 
the  pheasants  were  killed  on  the  1st  of  October,  and 
sent  to  the  coach-ofBce,  but  that  they  did  not  arrive 
till  a  subsequent  period. 

Lord  Ellbnbokough  C.J.  All  was  done  that 
could  be  done,  or  that  ought  to  have  been  expected. 
The  delivery  to  the  carrier  on  the  first  of  October  was 
equivalent  to  a  delivery  to  the  defendant. 


Pbr  Curiam. 


Rule  refused. 


1818. 

14M  JpriL 

Two  persona 
eontractingto 
airiat  defendant 
with  their  re- 
spective horaes, 
but  to  give  in 
thefar  aooounta 
separately » held 
separate  con- 
tracts. 


Smith  and  Taywh  against  Hunt. 

^AUNTON  moved  to  set  aside  nonsuit.  The 
question  was,  whether  the  plaintiff  could  join. 
It  was  an  action  for  work  and  labour.  The  defend- 
ant carried  from  Cheltenham  to  London ;  he  wanted 
assistance,  and  engaged  the  two  plaintiffs  to  assist 
him  with  their  horses ;  each  had  three  horses,  and  the 
six  drew  the  waggon. 


CONTRACT, 

Lord  Ellbnbokouoh  C.JL.  The  contract  was  with 
he  two. 

Taunton.  The  agreement  was^  that  the  two  plain- 
iffs  should  make  out  separate  accounts.  All  rested 
>D  that  stipulation.  [The  judge  thought  it  was  a  se- 
parate interest.]  I  resembled  it  to  Wellers  and  Wife 
r.  Baker,  2  Wih.  414. 

Bat  LEY  J.  There  there  was  no  separate  injury  to 
any  one,  all  were  equally  injured. 

Taunion.  There  was  also  tort ;  so  in  the  case  of 
the  owners  of  two  mills.  Corytan  v.  Lithebye,  2  Saund. 
116. 

Abbott  J.  There  they  must  join ;  neither  could 
say  the  defendant  was  bound  to  grind  at  his  particular 
miU. 
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1818. 

Smith  and 
Tatlob 


Hi 


UHT. 


Taunton.  There  is  a  case  in  tusumpsit  by  Roll 
J.  cited  from  a  note  in  Sanders.  If  here  each  was  to 
have  had  I2i.  it  would  have  been  separate ;  there  was 
a  servant  of  each  of  the  plaintiffs  there. 

Lord  Ellbnborough  C.  J.  The  evidence  that 
they  were  to  account  separately  is  strong  to  shew  that 
it  was  a  separate  contract. 

Bayley  J.  And  it  is  necessary  that  it  should  be  so^ 
for  otherwise  the  whole  benefit  of  the  contract  would 
survive  to  the  one  upon  the  death  of  the  other. 

Rule  refused. 
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CORPORATION,  BYE-LAW. 


1818. 

Though  bye- 
law  of  corpon- 
tion  requirM 
indentoK  of 
apprentioeship 
to  be  inioUed, 
if  it  has  been 
exhibited  to 
towncleikywho 
marlced  it  in- 
roUedfitissiiffi- 
cienty  notwith- 
Btandingr  it  is 
not  inrollc4  in 
the  coiporation 

2nd.  Under 
bjre-lawy  ser- 
Ticeat  another 
place  is  not 
sufficient,  un- 
less the  trade 
there  wassub- 
senrient  to  the 
trade  at  Cmm* 
Iridgt. 


Rsx  against  Mayor,  8^c.  of  Cabibridge. 

d^ASELEE  moved  for  a  mandamut  to  admit  a 
freeman  of  Cambridge.  The  person  applied  as 
having  been  apprentice.  Ist.  By  a  bye  law  it  was  ne- 
cessary that  the  indenture  should  be  inrolled.  The 
indenture  was  carried  to  the  town  clerk  ;  he  made  an 
entry  upon  it  of  a  memorandum,  that  it  was  inrolled; 
but  on  searching  the  books  it  did  not  appear  to  have 
been  inrolled. 

Abbott  J,    The  party  had  done  all  he  could. 

Gatelee.  It  was  the  fault  of  the  officer  of  the  cor- 
poration. 

Lord  Ellen  BOROUGH  C.  J.  The  officer  had  made 
a  memorandum,  and  intended  to  have  inrolled  it,  bat 
did  not  do  so. 


Gaselee.  The  second  point  was  as  to  residence. 
His  father  was  a  com  merchant.  There  was  a  bye 
law  to  serve  a  free  burgess  for  seven  years  as  appren- 
tice to  the  same  trade  as  the  master  used,  in  the  same 
town.  The  master  had  a  manufactory  at  RaysUm,  but 
lived  at  Cambridge.  The  apprentice  lived  with  his 
father  one  year,  and  for  the  last  six  years  at  Roytton^ 
canying  on  the  trade  at  Royston :  he  cited  Rex  v.  Mar- 
shall. 

Lord  Ellenborough  C.J.  Can  an  effectual  non- 
residence  be  a  residence  ?    The  object  is,  that  the  ap- 
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prentice  should   be  instrumental   in  forwarding  the  Rex 

trade  of  the  town.  MayorI&c.op 

Cambeidob. 

Bayley  J.  The  trade  at  Hoyston  was  not  in  further* 
ance  of  the  trade  at  Cambridge.  Certainly  it  is  a 
trade  of  the  same  kind,  but  it  is  not  the  same  trade. 
A  trade  any  where  over  the  world  then  might  be  con- 
nected with  that  trade. 

To  move  again  if  the  affidavit  can  be  amended. 

Rule  refused* 


voii.  ir« 
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^ 


COSTS. 


Dawson  against  Sampson. 


The  ddbndant  JfJ^  LJfVES  moved  to  Stay  the  proceedings  in  this 

the  rait  of  a  action  by  the  assignees  of  a  bankrapt,  antil  the 

2^|j|^?v^**'  costs  of  former  proceedings  for  the  same  cause  of  ac- 

herfoj^,  the  tion,  which  were  set  aside  for  irregularity,  were  paid, 

were  dropped.  The  facts  were  these :  the  bankrupt,  before  a  com- 

rigneet  h«^  mission  was  issued  against  him,  had  arrested  the  de- 

£deSm£at  ^^^^*"*'>  ^°  bailable  process ;   but,  upon  becoming 

the  proceedings  bankrupt,  no  further  proceedings  were  had.    The  as- 

the  ChaoeeBor'  signees,  under  the  commission,  arrested  the  defendant 

Iwdedthe^^  again ;  but  before  they  had  proceeded  to  declaration, 

miirion ;  but  a  the  commission  of  bankruptcy  was  superseded,  and 

Hreth  ccNnniis-      ,  ■••  .       i  • «  « 

sloo  baring  b-  tbe  proceedings  in  that  action  were  set  aside.  A 
Sherietc^-  second  commission  was  sued  out  against  the  bank- 
"iF°*"  ^^^  rupt,  and  the  now  plaintiffs  being  the  fresh  assignees, 
arrested thede-  again  arrested  the  defendants,  and  were  now  proceed- 
and werepro-  ^^S  ^^  ^^  action ;  and  it  was  contended,  that  they 
•c^°?  H^''  could  not  do  so  until  the  costs  of  the  proceedings  at 
that  these  pro-  the  suit  of  the  first  set  of  assignees  were  paid ;  but 

ceedinge  could 
not  be  stayed 

ofSe^^^S-  Bay  LEY  J.  (a)  said,  that  the  Court  could  make  no 

*  rSiS^^  '"t*  ^^^^^  ^°  ^®  terms  required,  because  the  proceedings 

of  aadgnees  at  the  suit  of  the  present  assignees  appeared  to  be  re- 

SnMiL^^Vhere  gular,  for  they  had  nothing  to  do  with  the  proceed- 

EM^nSlTset  ^^S^  *'  *^^  ^^^^  ^^  ^®  assignees  under  the  former  com- 
andeforirre-    mission,  which  it  appeared  could  not  be  supported. 

gulanty,  the 

pluntiffisnot  But  supposing  this  were  the  ordinary  case,  where  a 
the  oosto  there-  P^^^J  ^^^  commenced  proceedings  against  a  debtor, 

of,  before  he  b  ■ 

at  liberty  to  ..  j^  ^^   j^     ^^  ^^ 

commence  a  \  /  /        d 

freih  action. 
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which  turaed  out  to  be  irregular,  and    were  conse-         1820. 
quently  set  aside,  could  it  be  said  that  the  plain  tiff,       Dawson 

to  whom  perhaps  a  sum  of  a  thousand  pounds  misht        ogmnH 

,  .      1  ^  '       n     ^        Sampson. 

be  owing,  was  to  be  restrained  from  commencing  fresh 

proceedings  until  he  paid  the  sum  of  5/.^  which  he  pro- 
bably might  not  be  able  to  raise,  for  the  purpose  of 
paying  the  costs  of  the  first  proceedings  ?  This  was  a 
doctrine  which  the  Court  would  require  a  very  strong 
case  to  be  made  out,  before  it  was  propounded. 

Rule  refused. 


Edginton  against  Hood.  \^\S. 

A   RULE  was  obtained,  calling  on  the  plaintiff  to  costs  for  de- 

shew  cause  why  he  should  not  pay  the  defendant  ^^^^^l 

the  costs  of  the  action,  under  the  statute  43  Geo.  3.  c.  c.  46.  where  a 

46.  8.  S.  the  plaintiff  not  having  recovered  the  sum  for  taken  for  a  less 

which  he  had  arrested  the  defeiidant.  ^cfSc**^ 

plaintiff  held 
the  defendant 

The  action   was   on  a  bill  of  exchange  for  60/.,  to  bail  for, 
whereof  the  plaintiff  was  indorsee,  the  defendant  the  the  right  to 
indorser,  and  one  Jenkins  the  acceptor,  and  the  plain-  ^!^^!^\^ 
tiff  only  recovered  judirment  for  22/.  claimed  was 

^  •'      ®  fairly  triable. 

Jekyl  and  Comyn  now  shewed  cause,  and  produced 
affidavits  directly  contradicting  the  affidavit  on  which 
the  rule  was  obtained ;  and  Comyn  said,  that  the  plain- 
tiff's  demand  of  60/.  was  reduced  by  an  account  pro- 
duced by  Jenkins  the  acceptor,  in  which  he  stated  that 
40/.  was  paid  towards  this  60/. 

Lord  Ellenborough  C.J.  observed,  that  at  any 
rate  that  was  a  questionable  matter  fit  to  be  tried. 

Comyn*  There  were  two  bills,  and  the  40/.  paid  was 
applicable  to  the  other  bill,  and  not  this.    The  plain- 

l2 
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1613.        tifF  had  no  opportunity  of  laying  any  evidence  before 

Edmnton     the  jury,  for  the  transaction  was  between  the  plaiotiir 

ff**^        and  Jenkins,  and  the  j  ury  were  disposed  to  defeat  the 

plaintiff's  claim.     No  vexation  appears,  and  the  plain- 

tiff  insisted  on  his  claim  before  the  action  was  brought 

4 

• 

Toppii^  said  it  was  as  gross  a  case  as  any  case  could 
be.  The  defendant  had  done  work  for  Jenkins,  and 
between  Jenkins  and  the  plaintiff  there  were  consider- 
able money  accounts ;  and  Hood  had  no  other  trans- 
action with  E^nion.  The  affidavits  on  the  part  of 
the  defendant  stated,  that  before  the  action  was  brought 
defendant  had  repeatedly  cautioned  the  plaintiff  not 
to  hold  him  to  bail  for  the  whole  bill. 

Lord  Ellenborough  C.  J.  After  hearing  the  %Sr 
fidavits,  said,  I  am  not  at  all  prepared  to  say  that  the 
plaintiff  ought  not  to  have  recovered  the  additional 
sum  of  40/.  If  there  had  been  any  payment  specifi- 
cally made,  as  in  discharge  of  any  particular,  bill,  it 
might  have  varied  the  case.  Here  the  payment  was 
on  the  account  ge  neral :  there  is  no  sum  paid  of  the 
same  amount  as  the  sums  charged.  The  rule  of  law  is 
clear,  that  the  payer  may  apply  the  money  at  the  time 
of  payment ;  if  not,  the  payee  may  afterwards  apply  it- 
The  plaintiff's  demand  against  drawer  is  entire  ;  and  at 
any  rate,  it  cannot  be  said  that  there  was  no  ground 
for  the  arrest :  it  was  a  fit  question  to  be  tried,  and 
even  upon  a  bailable  arrest. 

Rule  discharged. 


1813. 

29M  No9. 


against  Bonar. 


Cottsof  a  tpe-  ^H£  plaintiff  sued  out  a  special  original  for  l600/. 
wJ^d^a  ^"*  ^^^y  obtained  a  verdict  for  20/.,  being  arrears 


attorney  and  client,  where  action  was  brought  on  a  bond,  the  penalty  of  which  wai  more 
than  fifty  pounds,  but  the  warn  ftrand  due  was  only  20A  {a) 


(a)  See  1  TUtf.  6th  ed.  95. 


■> 
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of  interest  secured  by  a  bond  in  the  penalty  of  I6OO/.        1813. 
A%  between  attorney  and  client,  the  Master  allowed      JZZI. 
the  costs  of  proceeding  by  original*  and  Parke  there'       against 
upon  obtained  a  rule^  calling  on  the  plaintiff's  attor- 
ney to  shew  cause  why  it  should  not  be  referred  back 
to  the  Master  to  review  his  taxation,  on  the  general 
role,  that  if  the  plaintiff  should  proceed  by  special 
original,  and  recover  less  than  the  sum  of  50/.  he  shall 
not,  on  taxing  costs,  be  allowed  any  more  or  other 
costs  than  he  would  have  been  entitled  to  in  case  he 
had  proceeded  by  bill,  except  in  such  actions  in  which 
he  could  not  proceed  by  bill,  or  in  which  any  defen- 
dant shall  be  actually  outlawed. 

Jervis  now  shewed  cause,  and  contended  that  this 
rule  only  applied  to  costs  as  between  plaintiff  and  de- 
fendant, and  not  to  those  between  attorney  and  client. 

Lb  Blamg  J.  and  Dampieb  J.  The  judgment  must 
be  for  the  penalty,  and  will  stand  as  a  security  for  the 
whole  debt. 

LoBD  Ellbn BOROUGH  C.  J.  He  could  only  have 
sued  for  the  penalty  in  the  bond. 

Parke.  But  he  might  have  proceeded  without  the 
special  original. 

Bayley  J.    Then  it  is  error. 

LoBD  EllenborouohC.  J.  Your  whole  argument 
goes  on  the  assumption,  that  the  action  is  in  fact  for 
^.,  whereas  it  is  for  the  penalty,  and  could  not  have 
been  brought  in  any  other  shape..,  We  cannot  refer 
it  back  to  the  Mafiftef.  •-■*'  "'-''Tr'^^vn^m^^^^^ 


150  COSTS. 

1820. 


I2M  Feb. 


Hancock  against  Smith. 


The  Conrt  wiu  WMT'ILDE,  on  a  former  day,  obtained  a  rule  to  shew 
SS^Viwntiff  cause  why  the  plaintiff  should  not  give  security 

may  give  secu-  fQ^  costs,  upon  an  affidavit  that  he  had  become  bank- 

nty  for  costs,  * 

though  it  does  rupt,  and  that  the  suit  was  now  carried  on  for  the 
application  has  benefit  of  the  estate. 

bieeu  made  to 

ciirity,notwith-  Chitty  now  shewed  cause  against  the  rule,  and  con- 
J^SlSon'  tended,  that  as  the  defendant's  affidavit  did  not  state 
to  the  contrary  that  any  application  had  been  made  to  the  plaintiff  for 

security,  the  rule  could  not  be  made  absolute ;  and  he 
referred  to  Bass  v.  Clive{a\  where  Lord  Ellbnbo- 
ROUGH  C.  J.  said,  that  it  was  an  universal  rule,  that 
the  authority  of  the  Court  was  not  to  be  interposed 
without  ascertaining  whether  the  party  will  refuse  to 
give  security.     But  per 

Abbott  C.  J.  That  case  has  been  overruled  this 
morning,  in  an  application  precisely  similar  to  the 
present.  It  is  not  necessary  to  shew  that  the  plaintiff 
has  refused  to  give  the  security,  if  it  appear  upon  the 
affidavits  that  the  case  is  such  as  to  require  the  secu* 
rity  to  be  given. 

Per  Curiam  (6). 

Rule  absolute. 

(ff)  ZM,hS,  283.    See  next  case. 
{h)  Beit  J.  was  absent. 

^815-  Anonymous. 

TheCoortwiil  WkfVARRIS  moved  for  a  rule  to  shew  cause  why 
'^IS^*"*'^  the  proceedings  should  not  be  stayed   till   the 

ceilings  till  security  for  costs  be  given,  unless  a  previous  application  be  made  to  the  plain- 
tiff'i  attorney  for  security  of  costs ;  a/i/«r,  when  it  is  not  moved  to  stay  the  proceedings. 
And  iemUle,  it  must  be  sworn  that  defendant  has  not  pleaded  (c). 

(r)  See  9  Af.  &  5.  283.     1  TuUL  6th  ed.  557.  ace. 
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plaiDtiff,  who  was  living  at  Amsterdam,  should  give        181  J. 
security  for  costs,  in  case  a  verdict  should  be  given    ahonymous, 
against  him,  or  he  should  be  nonsuited. 

Dampibb  J.  Unless  you  produce  an  affidavit,  that 
application  for  security  for  costs  has  been  made  to  the 
plaintiff's  attorney,  and  also  that  the  defendant  has 
not  pleaded,  the  rule  as  to  the  staying  proceedings 
cannot  be  granted. 

Dwarris  not  being  prepared  with  such  an  affidavit. 

The  rule  was  refused. 

N.  B.  Blackburn  made  a  similar  motion  without  a 
stay  of  proceedings,  and  Dampibr  J.  granted  it,  say- 
ing, that  it  might  be  obtained  without  an  application 
to  the  attorney,  if  it  was  not  to  stay  the  proceedings, 
sed  qiuere.    See  3  ilf  ^  5.  283. 

Anonymous.  \^\^. 

lOM  F<^ 

JT  Af¥ES,  £.  moved  for  a  rule  to  shew  cause  why  the  Rule  granted 

proceedings  should  not  be  stayed  till  the  plain-  ^^^""^^ 
tiff,  who  was  resident  in  Irelatid,  should  eive  security  ^  plaintiff 

,  giTc  seconty 

for  costs ;  and  in  support  of  his  motion  he  produced  for  costs, 
an  affidavit  that  the  defendant  verily  believed  that  he  pi^  pitid-*^ 
should  establish  a  sufficient  defence  to  the  whole  ac-  ^M* 
tion.    The  defendant  had  paid  money  into  Court,  and 
pleaded. 

Batley  J.    thought  it  too  late  to  make  the  appli- 
cation, after  plea  pleaded. 

Lawes  referred  to  a  late  MS.  case  in  the  Common 


{a)  TUU,  7th  ed.  The  motion  for  obtaining  security  for  costs  should 
IB  all  cases  be  nude  as  soon  as  the  defendant  can  reasonably  do  it  after 
iKoowledge  of  the  feet  of  the  plaintiff's  residsnce. 


152, 
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1814.        Piea8,  where,  though  such  a  rule  as  this  was  discharge 

AyoNYxouf    ^'  ^^  ^^  made  no  objection  that  the  motion  was 
made  after  plea  pleaded ;  and  accordingly 

The  Court  granted  a  rule  nia. 

LazDes  afterwards  moved  to  amend  his  rule  ni$i,  by 
making  it  part  of  the  terms,  that  the  money  paid  into 
Court  might  be  detained  in  the  hands  of  the  officer  of 
the  Court  as  a  security  for  the  costs,  and 

Bayley  J.  said  the  rule  might  be  so  drawn  up. 


1815. 

26M  Jan, 

If  the  plaintiff 
18  a  Dative  of 
England^  and 
departs  for 
France^  for  a 
mere  tempo- 
rary absence, 
the  Court  will 
not  compel  him 
to  gire  lecnrity 
for  costi* 


Anonymous. 

TN  the  course  of  last  Term  Abbott  moved  for  a  rule 
to  shew  cause,  why  the  plaintiff,  who  was  a 
foreigner,  and  resident  in  France,  should  not  give  se« 
curity  for  costs ;  but  the  defendant  not  having  then 
put  in  and  perfected  bail,  the  Court  refused  the  rule  (a); 
and  now  Abbott  renewed  his  application  on  the  same 
affidavit. 


Baylby  J.  thought  at  first  it  was  not  a  sufficient 
cause  for  having  security. 

But  on  Abbot  observing  that  the  plaintiff  was  a  na- 
tive of  France,  which  differed  materially  from  a  native 
of  Englatid  resident  in  France  on  a  mere  temporary  ab« 
sence, 

Bayley  J.  concurred,  and  considerd  the  grounds 

(a)  Tlie  defendant,  if  sued  alone,  mmt  put  in  bail  prenous  to  the  ap- 
plication. 4  T.  R.  697.  See  cases  cited  in  Tidd,  6th  ed.  555.  If  the 
plaintiff  be  a  foreigner,  or  native,  and  departs  for  a  foreign  countj^  to  re- 
side there  for  a  considerable  length  of  time,  the  Courts  will  in  general 
stay  the  proceedings  till  his  return,  or  compel  security  to  be  given  for  the 
costs.    1  THiU,  6th  ed.  556,  and  the  cases  there  collected. 
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suflBcient  to  call  on  the  plaiatiff  to  shew  cause  why         1815. 
security  should  not  be  given ;  for  it  should  be  known    anonymous. 
whether  the  plaintiff  was  in  France  or  not. 

Rule  Nisi. 


1  Q  1  e 

Bayus  against  Dynbly.  .' 

4  N  action  was  brought  against  several  defendants,  on  Where  iu  an 

a  bond.    Some  of  them  pleaded  pleas  on  which  bond  against 

issue  in  fact  was  taken,  and  trial  had,  and  verdict  ^^^eyw^r 

given  for  the  plaintiff;  and  another  defendant  pleaded  in  pleading  and 

,    t*  .  iasnc,  as  ract, 

infancy ;  and,  on  demurrer  to  a  replication  of  ratifica-  and  rerdict  for 

tion  after  age,  judgment  was^given  for  the  defendants  ^me^aeff^ 

generally.     The  Master  would  not  allow  any  costs  to  "*^»  ^°^  *^° 

those  defendants  on  whose  pleas  the  trial  had  been  ant  pleads  in- 

1     J           m  fanqr  and  Ob- 
Had,   and  tains  judgment 

ou  a  demurrer 

^  to  a  replication 

Campbell  now  moved  for  a  rule,  calling  on  the  plain-  of  ratification 

tiff  to  shew  cause  why  the  Master  should  not  review  his  defendants  who 

taxation,  and  allow  those  defendants  the  costs.  ^"®*^  ^^^  ^'^"'f, 

'  are  not  entitled 


to  costs  (a). 


Batley  J.  refused  the  rule,  and  likened  it  to  the 
doctrine^  that  where  one  of  several  defendants  lets 
judgment  go  by  default,  and  the  other  pleads  a  plea 
which  goes  to  the  whole  declaration,  and  shews  that  the 
party  had  no  cause  of  action,  then,  if  the  plea  be 
found  for  the  defendant  who  pleaded,  he  shall  have 
costs ;  and  being  an  absolute  bar,  the  other  defend- 
ants have  the  benefit  of  it,  and  do  not  pay  costs ;  but 
where  (as  in  this  case)  the  plea  does  not  go  to  the 
whole,  but  is  merely  in  discharge  of  the  party  plead- 
ing it,  there  the  other  party  shall  not  have  the  benefit 
of  it,  but  shall  pay  the  costs,  though  even  a  verdict 
be  found  against  the  plaintiff. 

Rule  refused. 

(a)  See  7Wrf*«  Prac.  7th  ed. 
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1816. 

^JiTJ^.  CuRSUM  against  Durham. 

Where  the  ^IIHIS  action  was  for  dilapidations.  Deacon  moved 
tify  that  the  for  a  rule  nisi,   for  the  Master  to  review  his 

p^fyrTJp^'  ^*^xation  of  costs,  on  two  grounds ;  first,  that  he  had 
ciai  jory,  the    not  allowed  the  proper  costs  of  a  special  jury,  but  only 

party  is  only  '  t 

entitled  to  die  the  sums  which  had  actually  been  paid  them;  and 
^SdtothetL  secondly,  that  sufficient  expences  were  not  allowed 
««^i?7^^  for  the  witnesses.    The  judge  had  certified. 

court :  It  IS  the  jo 

constant  prao» 

Jowmre costs.       ^^  Ellenbokough  C.  J.  at  first  thought  that 

the  act  only  allowed  in  such  cases  the  money  actually 
paid  to  the  jurors  :  but  upon  referring  to  the  statute, 
he  and  the  Court  were  of  opinion,  that  where  the 
judge  certifies  the  party  is  entitled  to  all  the  costs 
from  which  he  is  by  the  act  excluded  if  the  judge 
does  not  certify ;  and  therefore  here  the  party  is  en- 
titled to  all  the  costs  of  the  special  jury.  Rule  nisi  on 
both  grounds. 

DeacoUf  on  a  subsequent  day,  moved  that  this  rule 
might  be  absolute ;  whereupon 

Le  Blanc  J.  said,  that  he  concluded  there  would 
be  cause  shewn ;  for  if  this  rule  should  be  made 
absolute,  it  would  set  aside  the  practice  of  this  and  all 
the  other  Courts,  ever  since  the  act,  as  they  have  all 
only  allowed  the  costs  paid  in  Court. 

Rule  absolute  as  to  expences  of  witnesses,  and  dis- 
charged as  to  the  costs  of  special  jury,  on  the  ground 
of  the  constant  practice ;  tliough  the  Court  seemed  to 
think  the  words  of  the  statute  would  bear  the  other 
construction. 
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Anonymous.  I817, 

d^AMPBELh  mentioned  a  case  to  the  Court,  as  ,  ^ 

\^  Independently 

to  the  ta:aition  of  a  bill  of  costs  of  an  attorney  ;  of  the  sutute 

,  .   ,  aito  taxation 

upon  wnicn  of  coats,  the 

Conrt  still  re- 
tains power  at 

Batlet  J.»  Abbott  J.,  and  Holkoyd  J.  all  said,  conunoniawto 

order  bills  ge- 

that  though  the  statute  as  to  taxation  of  costs  applies  nerally  to  be 
only  to  particular  cases,  and  bills  of  particular  de- 
scription, yet  the  Court  still  retains,  and  has  always 
exercised  a  right,  as  at  common  law,  to  direct  taxation 
of  other  bills  of  costs ;  such  is  the  constant  {practice. 


PsDLEY  against  Frampton.  (Exchequer.) 


1816. 


28M  No9, 


TfLfEREW ETHER  moved  that  the  poitea  might  be  ^"?^^^*" 

amended  according  to  the  indorsement  by  the  statnte  of 

associate.    The  action  was  in  debt,  on  the  statute  of  ^^^^^  ^^  ^f 

Eiw.  6,  for  not  setting  out  tythes,  with  counts  for  the  *^^^^^y|2ie 

single  value,  and  the  money  counts.    The  cause  was  was  a  verdict 

referred,  and  the  arbitrator  made  no  award,  by  the  sub^tto  aVe- 

consent  of  both  parties,  but  directed  that  the  postea  ^"^^"^^ 

should  be  entered  for  plaintiff  for  treble  value,  305.  rectedaveidict 

rm  1  t  1.       !•       t.        to  be  entered 

The/K>s/ea  was  entered  as  a  general  verdict  for  that  fortiebieyalue, 

sum  ;  and  the  motion  was,  that  after  such  amendment, 

the  Master  should  review  his  taxation  of  costs,  and 

that  the  defendant  should  bring  the  costs  taxed  into 

Court,  and  in  the  mean  time  proceedings  should  be 

staid.    The  objections  were  at  first,  that  the  pastea 

should  have  been  entered  merely  as  a  verdict  on  the 

first  count,  and  no  costs  should  of  course  be  given 

plaintiff  on  the  other  counts ;  and  that  the  plaintiff, 

on  the  authority  of  Bernard  v.  Moss,  1  Hen.  JSla.  107. 

4s  not  entitled  under  the  statute  of  ffi7/.  3.  to  costs, 

where  the  finding  is  by  the  award  of  an  arbitrator,  and 

not  Dy  a  finding  of  a  jury.     He  contended  that  an 
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18l6.        arbitrator  was  not  in  the  situation  of  a  jury,  as  argued 
Pbdlbt       by  Laurence  Serj.,  in         >  y,         . 

agaimS 

Frajcpton. 

The  Chief  Baron  and  Wood,  Bamon,  seemed  io 

think  otherwise.     Merewether  said  that  the  argument 

did  not  avail  in  the  case  cited.     He  also  contended, 

that  it  must  be  proved  that  the  arbitrator  was  aware 

of  this  case,  and  that  he  intended  to  decide  according 

to  the  justice  of  the  case,  and  give  plaintiff  only  the 

sum  directed  to  be  entered  on  the  postea ;  and  that  he 

should  not  have  the  costs.    He  added,  that  by  the 

consent  of  both  parties,  no  award  was  made.     Per 

Curiam  (after  some  consideration)  granted  rule  nisi, 

on  24th  January,  1817.    Cause  was  shewn  by  Casberd; 

and  it  appearing  that  a  verdict  was  taken  at  the  trial, 

the  rule  was  discharged  with  costs. 


1816. 

ISiA  June. 


Day  against  Mearns. 


An  award  of      fllHIS  was  an  action  asainst  the  defendant  for  the 

leM  than  5/.  on     Ji^ 

the  reference  of  recovery  of  the  sum  of  —  /.;  but  before  the  cause 

U^^n  thc^  came  on  to  be  tried,  the   parties  referred  it  to  an 
£j»nrfo«  Court     arbitrator  (a),  who  afterwards  awarded  that  the   de- 

of  Conscience  ^  '' 

act  (a).  fendant  should  pay  a  less  sum  than  5l.  to  the  plaintiff; 

and  now 

Campbell  moved  for  a  rule,  calling  on  the  plaintiff 
to  shew  cause  why  a  suggestion  should  not  be  entered 
on  the  roll,  (under  the  stat.  39  &  40  Geo.  3.  c.  104.)  on 
the  ground  that  the  original  cause  of  action  did  not 
exceed  5l.,  and  that  the  defendant  was  subject  to  the 


(a)  See  8  East,  289.  16  East,  161.  By  the  12th  section  of  the 
statute  39  and  40  Geo,  3.  c.  104.  it  is  enacted,  "  that  if  tmy  aeiion  or  iuS 
be  commenced  in  any  other  court  than  the  Court  of  Requests,  for  a  debt  not 
exceeding  hi,  and  recoyerable  by  the  action,  &c.  in  the  said  Court  of  Re- 
quests, the  plaintiff  shall  not,  by  reason  of  a  verdUi  for  him,  or  otherwiet, 
be  entitled  to  any  costs,*'  &c« 


) 
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jurisdiction  of  the  London  Court  of  Conscience  Act,        1816. 
at  the  time  of  the  commencement  of  the  action ;  and        ~dat~ 
Campbell  contended  that  the  act  was  not  confined  to        afraimt 
the  recovering  by  verdict,  for  the  words  of  the  act  were 
by  "  verdict  or  otherwise  ;**  and  for  this  he  cited  the 
case  of  Dunster  v.  Day,  8  East,  £89* 

Lord  Ellenborough  C.  J.  said,  that  in  that  case 
it  was  tantamount  to  a  verdict,  and  it  did  appear  so  in 
this.    The  Court,  however,  granted  a  rule  Nisi, 

Abbott  J.  doubted  as  to  the  form  in  which  the  rule 
should  be  drawn  up,  but  said,  as  there  was  no  verdict, 
that  it  should  be  to  shew  cause  why  the  suggestion 
should  not  be  entered  on  the  roll ;  and  why,  upon  pay- 
ment of  the  sum  awarded  to  be  paid,  without  costs, 
the  proceedings  should  not  be  staid ;  and 

Campbell  took  his  rule  accordingly;  and  now  {July  S) 
Marryat  shewed  cause  against  the  rule ;  and 

Bayley  J.  on  the  authority  of  Holden  v.  Newman, 
IS  East,  l6l.  n.  (a),  pronounced  the  rule 

Absolute. 


Bkll  against  Bklson. 


1814. 

26M  Jan. 


T 


IHE  parties  had  entered  into  a  submission  to  an  if  the  submis- 

sion  to  a  t^hs- 

award,  of  all  matters  in  difference  in  law  and  eoce  mentioiii 
equity,  without  mentioning  any  thing  respecting  costs.  "^^J  ^oo^. 
The  arbitrators  awarded  their  own  expences  to  be  paid  ™«  aiwtratori 

*  *^  have  no  power 

out  of  the  sum  which  they  had  awarded  to  be  paid  over  to  award  them 
by  one  of  the  parties.  dt^>rt^a 

_  particular  (a). 

(a)  If  no  directbns  are  giren  respecting  the  award,  they  are  to  be  paid 
by  both  pntiet.    I  r«m/.  165.    12Kaj/,  165.    2  7W,  6th  ed.  874. 


168 

1814. 

Bell 

agaitut 

Belaon. 
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Puller  now  moved  for  a  rule,  calling  on  the  defend- 
ant to  shew  cause  why  he  should  not  pay  the  costs  of 
the  reference. 

Sedper  Batlby  J.  Can  the  arbitrators  award  costs 
to  themselves  ? 

Lord  Ellenborouoh  C.J.  This  has  been  a  point 
so  often  settled  that  we  cannot  now  entertain  it. 
There  is  no  doubt  that  the  arbitrators  cannot  award 
their  own  expences  under  such  a  submission. 

However,  the  Court  granted  a  rule  Msi,  but  which 
was  afterwards  discharged. 


1815. 

Sth  May. 

If  a  fxtj  ob- 
Uinanile  for 
■etting  aride 
judgmenl  and 
ezecatiooy  on 
condition  of 
his  paying 
coats,  the  Court 
will  notiBsue 
an  attachment 
in  the  first  in- 
stance for  not 
paying  those 
coats. 


against  Myndb. 


rilHE  defendant  in  this  case  had  signed  judgment  of 
nonpros* and  sued  out  an  execution  for  the  costs, 
and  made  a  levy  thereon.  The  plaintiff  afterwards 
moved  to  set  aside  the  judgment  for  irregularity,  and 
obtained  a  rule  nisi;  but  on  shewing  cause,  the  Court 
made  the  rule  absolute,  on  condition  that  the  plaintiff 
should  pay  the  costs. 

Lawes  E.  now  moved  that  an  attachment  might 
issue  in  the  first  instance,  for  not  paying  the  costs. 

But  the  Court  said,  that  they  could  only  grant  him 
a  rule  to  shew  cause  why  the  defendant  or  his  attorney 
should  not  pay  them ;  and  added,  that  if  they  did  not 
pay,  or  shew  good  cause  why  they  did  not  pay  them, 
they  (the  Court)  would  then  make  an  order  for  them 
to  do  so ;  and  should  they  disobey  this,  an  attachment 
should  immediately  issue  against  them. 

Rule  Nisi  on  those  grounds. 
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Re  X  against  Gilbie  .  i  h  i  G. 

2\st  Nov. 

^IIHE  defendant  was  indicted  at  the  Morpeth  sessions.  Where  an  in- 

for  nuining  stolen  goods,  and  he  removed  the  in-  remoredby 
dictment  by  certiorari  into  the  King's   Bench,  and  ^^^^^^^f 
the  Court  sentenced  him  to  be  imprisoned  for  a  space  ^^  defendmt, 
of  time  in  the  gaol  of  Morpeth.    The  Master  of  the  brought  up  in 
Crown  Office,  upon  the  taxation  of  the  costs  accord-  BcnSto  w- 
ing  to  the  sUtates  5  and  6  W^.  3.  c.  11.  s.  3.  allowed  ccire  aentence, 

^  being  tluit  he 

the  prosecutor  the  ex  ponces  of  carrying  the  defendant  shooldbe  im- 
from   the   King's   Bench   prison  down   to   Morpeth^  ]^!^  g^i, 
Chitty  now  moved  for  a  rule,  calling  on  the  prosecutor  ^j!jj»  f^iL^ 
to  shew  cause  why  the  Master  should  not  review  his  ing  thither 
taxation,  and  allow  to  the  defendant  those  costs  and  ad  to  the  de- 
expences   attending  his  removal;  and  he  intimated  ^^'^^^^ 
that  he  made  the  motion  at  the  suggestion  of  the 
Master  of  the  Crown  Office,  who  thought  it  a  ques- 
tion of  some  doubt,  and  fit  to  be  discussed. 


Abbott  J.  considering  it  a  question  fit  to  be  looked 
into  upon  the  construction  of  the  statute,  granted  a 
rale  Mit,  and  afterwards,  in  the  same  Term,  it  was 
made  absolute. 


Rex  against  — .  iQi^* 

Uih  Nev. 

M^NOfVLYS,   Common   Serjeant,    moved,  that  it  Rnle  granted  to 

should  be  referred  to  the  Master  of  the  Crown  master  of  the 

Office  to  tax  the  costs  of  a  certiorari^  the  prosecutor  S^'^  ^JJ^nr* 

having  removed  the  proceedings  by  certiorari,  carried  of  defendant, 

it  down  to  trial,  but  afterwards  withdrawn  the  record  eeiHorari,  the 

without  notice  thereof  to  the  defendant.  SSI^StoSn 

i^tfaout  notioe. 


160  COSTS. 

1B14.  Le  Blanc  J.  Has  this  ever  been  done  beforer  do 


R£x         tbey  not  form  costs  in  tbe  cause  ? 

against 


The  Master  of  the  Crown  Office  said  not^  and  that 
it  was  usual  to  grant  this  rule. 

Rule  granted. 


y 


j6I 


COVENANT. 


Cooper  against  Robinson.  ^^'^- 

5M  Jwte. 

npHlS  was  an  action  of  covenant  for  not  paying  lu  an  action  of 
taxes^  and  for  not  indemnifying  the  plaintiff,  not  indemnify- 
who  was  the  purchaser  of  a  lease,  and  in  the  deed  of  Jms^ro^ica 
assignment  the  defendant  covenanted  to  pay  all  taxesi  of  let-off  can 

°  "^  be  tnttained. 

and  indenmify  the  plaintiff  from  them.  There  was  a 
plea  of  set-off,  and  a  demurrer  to  it,  and  joinder.  Man- 
ning  contended,  that  the  amount  of  taxes  must  be  cer- 
tain, and  an  action  of  debt  might  have  been  brought 
for  the  same.     Chitty,  centra,  was  stopped 

Per  Curiam.  The  plaintiff  might  have  brought 
an  action  of  debt,  but  he  was  not  compelled  to  do  so. 
He  is  entitled  to  have  damages  for  any  injury  which 
may  have  arisen  from  the  non-payment  of  the  taxes, 
and  which  damages  must  be  ascertained  by  the  jury. 
It  cannot  be  taken  as  liquidated,  and  therefore  there  is 
no  pretence  for  the  set-off. 

Judgment  for  the  plaintiff. 


▼OL.  II.  M 


\6il 


CRIMINAL  INFORMATION. 


1815. 

30M  Mt^. 


Rex  against  Wright. 


An  afliiU?u  to    HpHE  Attoraey-General  moved  for  a  criminal  infoi* 

found  A  moHoa     JL  .  r    'w      ^    t%     m.  i 

foracriainal  matiOD^  OD   the  prosecution  of  Lord  Jierkeiej, 

|j*^2*S^^  against  the  defendant^  as  the  publisher  of  a  Sunday 
dittbctlynegi-  paper,  called  the  Postscript,  charging  the  prosecutor 
unleMt^Bpii^  with  having  ravished  Lady  Deerhurst  at  his  own  cas. 
abro!^  Of  tha    ^^^'   during  her  honey-moon,  he   being  intoxicated^ 
Cham  he  ge-    and  going  into  her  room  in  the  dark,  where  she  re- 
ceived his  embraces  as  her  husband.    The  Attorney- 
General  produced  an  affidavit  of  the  prosecutor,  nega- 
tiving the  charges,  in  order  to  found  his  motion ;  the 
affidavit  swore  that  the  prosecut(Mr  did  not  go  into  her 
room  against  her  wilL 

Thb  Court  thought  that  this  was  not  a  sufficient 
negative ;  and  added,  that  they  always  require  a  direct 
negative,  this  being  the  constant  rule,  and  always 
strictly  attended  to,  except  when  the  party  was  abroad, 
or  the  charge  was  so  general  that  it  cannot  be  an- 
swered. 

Lord  Ellenborough  C.  J.  referred  to  Rex  v. 
Haswell,  and  Rex  v.  Bate,  Dougl.  587 ;  and  to  a  case 
where  the  party  was  charged  with  monopolizing  the 
bread  in  India,  and  starving  the  people. 

Le  Blanc  J.  referred  also  to  the  Brewers*  case, 
where  the  application  was  refused,  because  they  did 
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Dot  distinctly  negative  the  charge;  and  he  added,  it        1815. 
was  usual  to  do  it  in  the  words  of  the  charge.  "rex" 

agamst 
Wright. 

Information  refused  till  a  better  affidavit  produced. 

Afterwards  {June  8th,)  a  rule  Nisi  was  granted,  on 
the  prosecutor's  producing  better  affidavits. 


Rbx  against  Hiubers.  ' 

9M  Feb. 

MMARRYAT  shewed  cause  against  a  rule  obtained  On  motion  for 

AWM.   i_      o       »  ^^    !•  ••!•/•  ^-  criminal  infor- 

by  ocarlett,  for  a  criminal  information  agamst  mation  against 
the  defendant  for  a  conspiracy  to  raise  the  price  of  oil,  JJ^jJ^J^SJi^'^ 
by  makinff  fictitious  sales,  and  monopolizing*    He  to  raise  price 

•j.u  •  J         J         j*u  1  ofoa,ltmnst 

said  the  conspiracy  was  denied,  and  the  monopoly,  as  appeardistinct- 
here  stated,  was  no  offence  at  common  law,  and  the  ^mUnedto- 
statutes  were  all  repealed.  gether,  as  it  it 

*  nooflfence  for 

an  individual 

Per  Curiam.    What  other  person  has  been  shawn  ^^Id^oor. 
to  have  been  a  co-conspirator  i  no  one.    In  this  case 
therefore  there  can  be  no  conspiracy. 

Rule  discharged. 


M  2 
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DECLARATION. 


1820. 


IIM  Feb. 


M'QuoicK  against  Davis. 


Itiiimgnlar  l^fOTION  to  set  aside  judgment  for  irregularity; 
writ  and  the  first,  that  there  was  no  personal  service  of  the  writ 

nS^^^te^'  on  the  defendant ;  and,  second,  that  the  notice  of  de- 
nme  time ;  but  claration,  and  the  copy  of  the  writ,  were  both  served 

where  the  de-  •  ▼      -r        i  i 

fendant  omit-  at  the  same  time.  In  June  last  the  action  was  cbiH- 
▼antue  of  the  menced  against  the  defendant,  who  is  a  sheriff's  offi- 
^2^^5JJJ|^*  cer,  and  the  writ  and  notice  of  declaration  were  served 
wM  4gned,  on  the  same  day.  at  his  house.  The  defendant  imme- 
tennhaddapi-  diately  served  the  plaintiff  with  a  notice  of  this  irregu* 
woiild*iiot^  larity,  but  notwithstanding  which  the  plaintiff  pro- 
^  ^"*"  ceeded,  and  filed  common  bail.  Both  parties  lay  by 
ooflto(a).  until  the  Ist  of  January  last,  when  the  plaintiff  signed 

judgment,  and  on  the  l6th  of  that  month  he  executed 
a  writ  of  inquiry,  and  in  this  Term  the  plaintiff  ap- 
plied to  set  aside  the  judgment. 

Peake,  Serjeant,  for  the  plaintiff,  and  Wilde  for  the 
defendant,  contended,  on  the  one  hand,  that  the  de- 
fendant was  guilty  of  laches,  in  coming  so  late  to  the 
Court  with  the  objection  stated,  and  therefore  be 
could  not  be  relieved;  and  on  the  other  hand,  that 
the  plaintiff  was  entitled  to  no  indulgence,  in  having 
gone  on  with  the  proceedings  after  he  had  been  ap- 
prized of  the  irregularities  complained  of. 

Thb  Court  thought  the  plaintiff's  judgment  was 
irregularly  signed ;  but  it  must  be  set  aside  without 
costs,  the  defendant  undertaking  to  appear  and  plead 
forthwith. 

Rule  absolute,  without  costs. 

{a)  ^  next  caie. 


% 
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Hill  against  Parker.  ^^^^* 

7  th  June. 

EJ  LAfVES  shewed  cause  against  a  ru\e  of  Abbott,  a  notice  of  dc- 
to  set  aside  a  declaration  and  subsequent  proceed*  ^^^^^' 
ings^for  irregajarity,  in  serving  the  copy  of  the  writ  copy  of  a  writ, 
and  notice  of  declaration  at  the  same  time.  The  ser<-  defendant  is  in 
vice  was  in  last  Hilary  Term,  and  nothing  further  was  advantage  of  it 
done  till  the  notice  of  enquiry  in  vacation  after  Easter  ^  ^^^  ^ 
Term,  and  this  rule  was  obtained  the  fourth  day  of  mediately  after 
this  Term.  It  was  contended,  that  the  defendant  was  the  plaintiff 
too  late  in  this  application.  ^*^®'' 

Abbott,  contra,  said,  that  they  were  not  obliged  to 
take  it  for  granted  that  they  were  proceeding  upon  this 
bad  notice,  and  that  they  were  in  sufficient  time  if 
they  came  to  the  Court  immediately  after  the  next 
step  they  took  upon  such  notice. 

Bay  LEY  J.  assented,  and  said,  that  they  were  not 
to  assume  that  the  plaintiff  would  proceed  on  a  notice 
which  was  in  fact  a  nullity.  But  the  declaration  was 
good,  and  therefore,  as  to  that,  the  rule  must  be  dis- 
charged.    But  as  to  the  remainder. 

Rule  absolute,  but  without  costs,  for  the  de- 
fendant obliged  the  plaintiff  to  come  here, 
having  moved  to  set  aside  more  than  was 
objectionable. 


Anonymous. 


1815. 


6th  June, 


j^BBOTT  shewed  cause  against  a  rule  of  Reader,  judgment  act 
•^  for  setting  aside  a  judgment.  He  admitted  that  ^g^S*' 
there  was  on  the  face  of  the  affidavit  a  ground  to  set  filing  dedara- 

•        u«   ru       *^®°  in  chief 

aside  the  declaration,  as  being  delivered  in  chief  be-  before  appear- 
fore  the  common  appearance  was  filed ;  but  he  said. 


1«6  DECLARATION. 

1815.        as  the  motion  was  to  set  aside  the  judgment,  the  Court 
Anohtmous.   ^ou1<1  ^^^  do  that^  though  they  might  have  set  aside 
the  declaration  if  the  motion  had  been  pat  in  that 
shape. 

Le  Blanc  J.  The  motion  should  have  been  to 
have  set  aside  the  declaration,  and  all  proceedings 
thereon ;  by  moving  to  set  aside  the  judgment  they 
cannot  afterwards  move  to  set  aside  the  declaration, 
and  therefore  they  have  affirmed  that;  but  as  the 
Court  sees  the  foundation  of  the  judgment  is  wrong, 
they  must  set  it  aside. 

Rule  absolute. 


^Q^^'  Campbell  against  Palmer. 

26MiVbv. 

Senriceable        W  ONG  moved  to  set  aside  proceedings,  for  variance 

pMBiMdassaiilt,  between  writ  and  declaration.    Two  writs  had 

and  the  decla-  jj^^  issued,  one  bailable  in  assumpsit,  the  other  not 

the  Tarianoe  is  bailable,  but  requiring  defendant  to  answer  in  a  plea 

of  trespass  and  assault,  and  one  declaration  was  deli* 

vered  in  assumpsit,  the  other  in  trover.     He  contended 

that  the  latter  was  a  variance  from  the  writ  in  trespass 

and  assault,  and  cited  the  dictum  in  Triving  v.  Jones, 

5  T.  R.  462. 

Batlby  J.  If  no  declaration,  by  the  bye,  was  filed 
till  the  end  of  the  second  Term,  the  plaintiff  may 
declare  in  any  form  of  action.  In  cases  of  all  bills  of 
Middlesex  for  trespass,  if  this  motion  was  granted  they 
could  not  sue  in  assumpsit,  which  is  every-day'f 
practice. 

Motion  refused. 


^ 
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DISTRESS. 


1816. 

Jbnnbr  against  Yolland.  (In  Rvchequer.J  ; — 7 

^^N  a  former  day  a  rule  had  been  obtained  by  Pell,  Landlord  du- 
Serjeant,  Gaselee,  and  fVylde,  to  shew  cause  why  ofthepiouch, 
a  verdict  for  the  defendant  in  this  case  should  not  be  J^'^^jiJ.*'* 
fiet  aside,  on  the  eround  of  misdirection  of  the  Judge  dtiigence  to  u- 

°  ,  /.  certain  whelher 

to  the  Jury.    It  was  an  action  for  taking  beasts  of  sufficient  dla- 
the  plough  for  a  distress,  whilst  there  were  other  Landlwdnot 
things.  And  on  the  trial  Abboit  J.  left  two  points  to  ^^^^^^"'^^ 
the  jury  :  First,  whether  the  defendant,  by  due  diligence,  tale  at  higher 
could  have  known  that  there  was  sufficient  distress,  expected, 
without    taking   beasts   of    the    plough.      Secondly, 
whether  the  sale  was  fair,  and  Cor  the  best  prices.    Pell, 
Serjeant,  abandoned  the  second  point. 

Willianu  now  shewed  cause;  and  cited  51  Hen.  3. 
and  1  Burr.  68S.  The  sale  was  not  the  question.  It 
was  the  taking  every  'thing  on  premises,  and  it 
should  have  been  proved  that  there  was  a  very  consi- 
derable excess.  [Garrow  B.  In  cases  for  excessive 
distress.  Lord  Ellbnborough  C.  J.  always  considered 
tbat  the  landlord  might  take  things  which  could  be 
got  together,  rather  than  those  of  a  bulky  nature, 
which  could  not  be  divided.]  Williams.  The  property 
taken  must  be  sold  in  the  ordinary  way. 

Adams,  on  same  side.  The  sale  was  not  the  gravamen. 
The  question  was,  whether  a  person  who  took  the  dis- 
tress, had  reasonable  ground  to  think  the  goods 
,  alone  were  sufficient.  If  enough  had  not  been  taken, 
and  a  second  distress  was  made,  there  would  have  been 
an  action.  If  otherwise,  the  propriety  of  the  distress 
would  depend  upon  extraneous  circumstances.    There 
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1818.        i&  no  authority  to  shew  that  you  mast  begin  the  sale 
Jennbr       ^i^h  any  particular  article^  or  sell  any  particular  Iking 

agamst  |j^j. 

Tolland. 

Baylby  J.  There  were  only  14/.  surplus,  according 
to  the  estimation  of  defeudant's  neighbours.  No 
landlord  would  take  beasts  of  the  plough,  if  his  right 
so  to  do  was  to  depend  on  future  circumstances. 

Gaselee,  contra.  The  sale  was  the  gravamen  by  law, 
and  was  sufficiently  averred  in  the  declaration.  The 
sale  was  the  gravamen  under  the  stat.  of  Will,  S. ;  for 
if  the  landlord  sells  under  that  statute  what  he  could 
not  take  under  the  former  statute,  he  is  liable  to  an 
action. 

Garrow  B.  The  declaration  concludes  against  the 
form  of  the  siatuiey  in  the  singular. 

Gaselee.  The  sale  was,  at  all  events,  evideuQis  to 
shew  that  the  distress  of  beasts  of  the  plough  was  un- 
necessary ;  there  was  an  exoess  of  75/. ;  the  beasts  of 
the  plough  were  sold  for  only  one  quarter  of  that  sum. 

fVylde,  on  the  same  side.  It  is  a  question  if  the 
landlord  is  discharged,  by  shewing  he  acted  on  the 
opinion  of  persons  in  whom  he  confided ;  and  whether 
the  sale  was  evidence  of  an  excess.  No  extraordinary 
prices  at  the  sale  were  shewn  to  have  been  given,  and 
yet  there  was  a  great  overplus.  As  notice  to  the  land- 
lord of  the  value  of  the  goods  is  not  necessary,  dn^ 
diligence  is  no  answer  to  the  fir»t  question. 

Wood  B.  The  whole  question  is  on  the  first  county 
whether  it  was  found  or  not.  It  is  said  that  the  sale  is 
sufficient  to  support  the  evidence  of  an  excessive  dis- 
tress ;  but  that  is  not  sufficient  unless  the  distress  it- 
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self  was  illegal;  that  is  the  only  question.     I  think  the         1818. 
distress  was  properly  made  :   whether  there  was  other       jenner 
distress  does  not  depend  upon  subsequent  events,  as  a      yolland. 
sale  at  a  high  price.    The  true  construction  is,  I  think, 
according  to  fair  price,  in  fair  judgment,  at  the  time 
of  the  distress.  So  the  direction  was,  whether  there  was 
reasonable  diligence  used  in  the  estimate,  and  I  think 
it  right.    On  the  estimate  it  does  not  appear  there  was 
sufficient  property  without  beasts  of  the  plough.    The 
rent  was  1942.     The  appraisement  on  oath  was  211/., 
being  132.  or  14/.  more  than  the  rent.    It  has  been  said 
there  might  be  a  second  distress  :    that  is,  if  all  was 
sold;  and  in  the  mean  time  the  tenant  might  drive  the 
<:attle  away. 

Garbow  B.  I  am  of  the  same  opinion.  The  evi- 
dence was  left  to  the  jury,  and  the  direction  of  the 
judge  was  correct.  The  jury  have  found  that  the  dis- 
tress was  reasonable.  The  direction  is  objected  to, 
first,  that  the  distress  was  at  the  landlord's  peril,  and  he 
was  liable,  if  the  excess  were  shewn  by  future  events ; 
I  think  it  a  fair  construction,  that  reasonable  diligence 
is  sufficient.  2dly.  It  was  said  that  beasts  of  the 
plough  must  be  sold  first ;  there  is  nothing  in  the  sta- 
tute to  shew  that  there  must  be  a  second  sale,  but  if 
that  is  so,  no  landlords  will  ever  take  beasts  of  the 
plough ;  and  before  a  second  distress  is  made  they  may 
be  driven  away,  or  a  judgment  creditor  may  seize 
them.  In  this  particular  case,  when  the  distress  was 
taken,  the  value  of  farming  stock  was  very  low,  and 
the  sales  under  the  distress  were  particularly  so.  The 
defendant  bid  himself,  and  improved  the  sale.  The 
auctioneer  says  there  would  have  been  a  difficulty  to 
raise  the  rent  without  the  beasts  of  the  plough .  I  think 
the  verdict  right,  and  that  the  parties  acted  bona  Jide. 

Rule  discharged. 
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Dob  ex  dem.  Hammbk  and  Corporation  of  Ply- 

1818 

■  *  MOUTH  agaimt  Filus. 

lOtA  Feb. 

Verdict  in        fN  this  ejectment  on  several  demises,  the  plaintiff 

i^6ctiiieiit  on  a  JL 

count  on  a  sop-  obtained  a  verdict  only  on  the  first  demise,  stated 
Kn*  par^  to  have  been  made  by  the  corporation  of  Plymouth. 
S^*"' ™f"-  At  the  trial,  evidence  was  given  that  the  corporation 
withont  hit  had  given  no  authority  for  their  names  to  be  used;  and 
tbcMtioif  set  ^^  ^^^^  ground,  and  on  an  affidavit  that  no  such 
**^«  M*         authority  had  been  given,  PeU,  Serj.  obtained  a  rule  to 

shew  cause  why  the  verdict  should  not  be  set  aside. 

'  Casberd  now  shewed  cause,  and  relied  on  the  case 
of  Doe  ex  dem.  Fine  and  others  v.  Figgins  and  another, 
3  Taun^  440(a). 

The  Court,  however,  distinguished  that  case  from 
the  present,  and  said  that  certainly  the  want  of  autho- 
rity was  sufficient  to  set  aside  the  verdict,  provided 
the  affidavit  to  ground  the  motion  clearly  proved  the 
want  of  such  authority.  The  affidavit  being  suffi- 
ciently positive  and  certain  in  this  respect,  the  Court 
pronounced  the  rule 

Absolute. 


(a)  In  AT.  T.  1817,  in  an  ejectment  on  demise  of  Htuueii  and  of  Cir. 
fonUwn  of  Plymouik,  after  verdict  for  plaintiff,  the  Coort  of  King's  Beadi 
stajred  judgment,  on  affidavit  that  the  Corporation  had  not  given  consent 
to  use  their  name.  Bcwden,  attorney,  jUdermtmUtry,  11th  Jim.  IS19. 
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_         ^        ^  1820. 

Doe  dan.  Shepherd  and  another,  against  Roe. 

^  23rd  f^tb. 

CHITTY  moved,  on  a  former  day,  for  a  role  nisi,  i^  »  penon  be 
-.  tf  i*  ,1  <•!       named  in  a  de- 

wby  the  name  of  one  of  several  lessors  of  the  ciantion  in 
plaintiff,  who  was  beneficially  interested  in  the  estate,  o^^of^e** 
as  a  co-heir  in  gavelkind,  should  not  be  struck  out  of  ^^J^®'  *^® 
declaration,  he  having  been  made  co-lessor  without  his  witlioat  hb 
consent,  and  without  any  tender  of  indemnity  :  such  ^^  wmd  ^ 
lessor  swore  to  these  facts.  ^  dedm- 

uon  may,  be- 
fore tcffcar- 

CampbM  opposed  the  motion,  on  ground  of  its  being  IS^"^!^ 
premature,  before  appearance,  and  that  it  did  not  ap-  •»«!»  party's 

name  struck 

pear  that  motion  was  on  behalf  of  such  lessor.  out  of  declara- 

tion. 

HoLROYD  J.  It  is  proper  to  move  before  appear- 
ance ;  and  as  lessor  swears,  that  shews  the  motion  is 
on  his  behalf. 


Rule  absolute. 


Doe  dem.  Thomas  against  Roe. 


1814. 


IIM  F^. 


MTING  moved  for  judgment  against  the  casual  Judgment 

ejector,   stating   that   the   declaration   was  by  the  casuai^ec- 
original,  and  the  notice  at  the  foot  thereof  was  not  ^u^^n^ 


**  wheresoever,  &c.*'  but  as  in  proceedings  by  bill  in  byoriginal,and 

'^  °       "^  the  notice  was 

the  K.  B. ;  and  referred  to  Doe  v.  Hazlewood,  3  T.  R.    as  if  by  biu, 

omitting 

Per  Curiam.  It  is  sufficient.  er^^&c." 

Judgment  against  the  casual  ejector.       ^l^^JSa****^ 

1814. 

Anonymous.  isZJ^. 

^f,ASELEE  applied  for  judgment  against  the  ca-  judgment 

saal  ejector,  where  notice  had  been  given  by  §J^^2f^^! 
mistake,  for  Hilary  instead  of  Trinity  Term,  but  the  tor  where  the 

i.  %     •    r  ji     r    V,      notice  was  m 

tenant  in  possession  was  afterwards  informed  of  the  thewrongtermy 

.  .    ,  but  the  tenant 

mistake.  inpoesesdonaf- 

Rule  NiSt.        terwards  knew 

of  the  mistake* 
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1815. 

6M  Feb. 


GooDTTTLE  dcm.  Ranger  against  Roe. 


P«5laratioii,  IMT"^  CKA'NESS  moved  for  judgment  against  casual 
Mkh,  Tenn,  ejector.    The  declaration  was  entitled  MichaeL 

stead  of  56  0.3.  ^^  Term^  54  Geo.  3.  instead  of  55  Geo.  3.  and  the 
JdSiA?  ^  notice  to  appear  was  dated  1 1  th  January,  1815,  requir- 
I8i5,veqiiiiiqg  ing  the  tenant  in  possession  to  appear  *^  in  next 
pear  ^*  juSt       Hilary  Term/'     This  mistake,  it  was  submitted,  was 

Le  Blanc  J.  ruled  that  the  declaration  was  saf- 
ficienty  and  consequently 

Rule  absolute. 


1820. 

lllA  Feb. 


^ Doe  against  Greaves. 


The  notice  to  IDOfVEN  moved  for  judgment  against  the  casual 

"''T^^rlSmi  ejector,  and  mentioned,  that  the  notice  at  the 

o(^m!^  foot  of  the  declaration  required  the  defendant  to  ap- 

Tennnezt,"  pear  in  Trinity  Term  next,  instead  of  Hilary  Term 

aiimiiJ^'aflidnst  ^^^^  >  contending,  that  as  it  was  a  mere  clerical  mis- 

^ casnai^ec-  f^^^  the  tenant  in  possession  could  not  be  deceived. 

HoLROTD  J.  (a)  was  of  opinion,  that  the  error 
would  not  vitiate  the  proceedings,  and  therefore  grant- 
ed a  rule  for  judgment. 

(a)  The  only  judge  in  Court. 


^^^^'  Anonymous. 

Awnrngtitteof  XJT^RA^^T' moved  for  judgment  against  the  ca- 
d^l^^k  sual  ejector,  on  an  affidavit  of  the  sufficient  ser- 

ejectment, isan  vice  of  the  declaration.    The  declaration  was  entitled 
iBunatenal  .        « 

enor.  Trinity  Term,  56  Geo.  3.  which  had  not  yet  arrived,  and 


\ 
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there  was  no  date  to  the  notice  further  than  that  of        1815. 
the  service  thereof.     However,  Awonymous. 

Le  Blanc  J.  thought  it  an  immaterial  error. 

Rule  absolute. 


1816. 

Anonymous.  

27  th  Jan, 

"WM^  E.  TAUNTON  moved  for  judgment  against  Jndgment 

the  casual  ejector,  on  the  usual  affidavit  of  the  casual  ejcc- 
service.  The  declaration  was  entitled  as  of  Hilary,  in-  JS^iSSSi  wL 
stead  of  Michaelmas  Term,  but  the  notice  to  appear  entitWbymia- 

'  *■  take  of  a  wrong 

was  right.  Term. 

Bay  LIT  J.  thought  the  mistake  immaterial. 

Rule  absolute. 


.  1817. 

Anonymous.  _— 

dyROSS  moved  for  judgment  against  the  casual  i^  the  tiUe 

ejector,  on  the  affidavit  of  sufficient  service.  The  ti«ii  io  ^ect- 
title  of  the  declaration  was  as  of  Michaelmas,  instead  of  ^hm^^^' 
Easter  Term,  hut  the  Term  in  the  notice  was  right.       to  appear there- 

'  ^  toisoorrecty 

the  defect  io 

Thb  Court  said  that  it  was  an  immaterial  mis-  5^lS^*** 
take,  since  the  notice  was  correct ;  and  granted  judg- 
ment. 


Anonymous.  ]^ 

QOth  Jan. 

/WDAM8  moved  for  judgment  against  the  casual  Judgment 
ejector.    The  declaration  stated  that  J.  MiUs  S^^uiSf^^ 
(the  real  defendant)  was  attached  to  answer,  8cc.  and  J^  *J|e^^ 
then  went  on,  and  used  the  name  of  the  casual  ejec-  ant's  name  was 
tor  throughout  the  remainder  of  the  declaration.  beginning  of 

the  dcclaraHoBi  instead  of  the  casual  ejector.  But  the  party  should  amend. 
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^Q^^'  HoLBOYD  J.    You  may  have  judgment,  but  it  is 

Anonymous,    worth  your  consideration  whether  it  will  not  be  advise- 

able  for  you  to  amend ;  for  though,  if  the  defendant 

does  not  appear,  this  will  be  inmiaterial,  yet  if  he 

does,  he  may  set  aside  your  proceedings. 


1820.       ^^^  ^^  ^^  ^^^'  9f  Phillip  Worthington  €md 
i2ir7w.  Jambs  Worthington  against  Butcher. 

niedeclantion  ^  DAMS  moved  for  judgment  against  the  casual 
inSed"  Dtoe  ejector  in  this  case,  and  thought  it  necessary  to 

otJ^MdR^.  ^^^^^^^  ^  peculiarity  in  the  proceedings,  before  the 
BJ'  and  Uie  rule  for  judirment  was  drawn  up.  The  title  of  the 
■enriceofthe  cause  in  the  declaration  was  ''  Doe  on  the  demise  of 
upon  the  tenant  ^^^^V  WortMngton  and  James  Worthington  v.  Butcher;^ 
J^P*'^^  and  in  the  affidavit  of  the  service  of  the  declaratioD, 
<'  j^Monthe  the  cause  was  entitled  ''  Doe  on  the  demise  of  Jama 
A.  T.  B.  and  Worthington  and  PhiUip  Worthington  v.  Butcher, 
S?w!Ss,y'  merely  changing  the  order  of  the  names  of  the  lessors 
tiie  Tariance     of  the  plaintiff  from  that  in  which  they  stood  in  the 

between  tiie       «     i        *  ^ 

airangement      declaration. 

ofdieleiM^' 

nametf  gaye  , 

jodgttient  The  Court  said  it  was  a  mere  clerical  mistake,  and 

^af ejector,    ^r^^^r^d  the  rule  for  judgment  to  be  drawn  up. 


1815.  Dob  dem.  Field  against  Roe. 


"O' 


19M  JuM. 


^  ^  www         ^r    ■■■  ■«  • 

Semceofade-  W  ITT  LED  ALE  moved  for  judgment  against  the 
claration  in  casual  eiector.  There  were  two  tenants  in  posses- 

cgectmenton  .  *        . 

one  of  two  sion,  being  joint  tenants  and  copartners  in  trade :  service 
i^bo  weie  alio  ^^  ^^  declaration  was  good  as  to  one,  but  the  other 
o^rtnen  m     ^iKii  not  been  served  at  all ;  and  LittledaU  contended 

tradey  ia  not 

snffident  to       that  it  was  unnecessarv»  as  the  service  of  one  was  saf- 

entitle  the       ' 

plaintifb  to  judgment  against  the  casual  ejector  in  the  first  instance,  but  there  must  be  a 

rule  to  shew  cause  (a). 

(«)  1  B,  and  P.  369. 


> 
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ficient;  for  if  they  were  ooly  joint  tenants  it  would       1815. 
have  been  sufficient  for  a  rule  nisi,  but  where  they  are     Doe  dem, 
copartners  in  trade  they  are  entirely  of  the  same  inter-  ^""'«  •^'*^ 
est^  and  the  plaintiff  is  therefore  is  entitled  to  a  rule 
absolute  in  the  first  instance. 

Batley  J.    We  can  only  look  to  the  joint  interest 
in  the  estate  as  joint  tenants. 

Judgment  against  one^  rule  to  shew  cause  at 
Chambers  as  to  the  other. 


Right  ex  dem.  against  Wrong. 


1817. 


7ih 

for 


TO  AY  LEY f  JR.  moved  for  judgment  against  the  ca-  Aralemit 

sual  ejector,  on  an  affidavit  that  the  declaration  v^lK!?°?i.^ 

had  been  served  on  one  of  three  persons  who  were  all  ««i^«ctor, 

^  ^  *  wncre  tiw  Mr- 

tenants  in  possession,  without  naming  them  as  joint-  Ticewasonone 

-   f^     m  •    Oi  tbrco  ten— 

tenants,  or  tenants  in  common ;  and  Bayley  contend-  ants  in  poMet- 
ed  that  it  was  unnecessary  so  to  state  them,  because,  ^jJ^^jM* 
being  in  possession  generally,  and  not  of  separate  parts  ^^^^^ll^  ^^'^^ 
of  the  premises,  the  inference  was  that  they  were  joint-  ancs(a). 
tenants,  and  the  defendant  could  not  swear  to  their 
mesne  interest  in  the  premises ;  and  he  cited  the  case 
of  Doe  ex  dem.  Baileif  v.  Roe  (b),  where,  under  similar 
circumstances,  the  affidavit  only  stated  that  the  three 
defendants  were  in  possession  of  the  premises ;  and  he 
read  Lord  Eyre  C.  J.*s  judgment. 

Lord  Ellrnboroijlgh  C.J.  thought  the  service 
upon  one  of  two  persons  in  possession  was  sufficient, 
and  he  granted  a  rule  Nisi* 

(a)  The  aflSdaidt  miift  shew  that  they  are  aU  in  poaseiBion.    1  Ckitty's 
R^its.141. 

{b)  1  Bat.  and  Pui,  369. 
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1814. 

27th  Jm. 


Anonymous. 


Rnle  niH  ^MlINDAL  moved  that  the  service  of  a  declaratioo 

granted  where     JL      ,       ,  ^  -.^^  ^. 

the  service  was  ^^  ejectment  on  one  of  two  joint  tenants  m  pos- 

joint'tenaiite?*   session  should  be  deemed  good  service,  and  he  cited 

the  case  of  Doe  ex  dem.  Bailey  v.  Roe»  i  B.  Sf  P.  569. 

Bayley  J.  granted  a  rule  Nisi  (a  . 

(a)  The  rule  for  jodgment  in  the  case  in  1  B,  and  P.  369,  absolute  in 
the  first  instance.  The  tenant  himself  must  be  served,  and  not  the  ser- 
vant.    1  Chitty'B  Rep.  121. 


1814. 
22tf  Jime. 


Doe  ex  dem.  Murphy  against  Moore,  and  others. 


Thoqgh  service  g^  OMYN  moved  for  judgment  against  the  casual 
in  ejectment  ejector.    There  were  three  defendants,  who  held 

semd  defend-  severally.  The  service  (as  appeared  by  the  affidavits 
■^J^^P**^  produced)  was  perfect  as  to  two,  but  imperfect  as  to 
judgment  wffl  the  other.  Comyn  therefore  moved  for  judgment 
ag^M  the       against  the  two  only. 


other  two. 


1818. 
6M  Abv. 


And  the  Court  granted  the  rule  for  judgment. 


Doe.  dem.  Batson  against  Rob. 


The  affidavit  iu   g^ASBERD  moved    in    an   action  of  ejectment 

■npport  of  the      %^  /»  /• 

nue  for  judg-  for  a  rule  for  judgment  against  the  casual  ejector. 

tibe<»suai^-  ^^  appeared  that  the  tenant  in  possession  kept  oat  of 

tor,  where  the  ■ 

tenant  keeps 

oat  of  the  wsy,       W  Where  the  tenant  absconds  or  Ireeps  out  of  the  way  to  avoid  beins 

shonM  state  the  served,  the  copy  of  the  declaration  should  be  delivered  to  one  of  hii 
demnent  that  ^""^^ »  ®^  ^^ ^*'*  be  no  one  in  possession,  may  be  affixed  on  some  con- 
he  kept  ont  of  ^P^^^o"'  P<^  of  the  premises.  Tidd,  Prac.  6th  ed.  509.  Any  peculiarity 
the  way  to  in  the  service  of  the  declaration  in  ejectment  should  be  mentioned  to  the 

avoid  being  Court  on  moving  for  judgment  against  the  casual  ejector.  The  general 
■**^*    W*  rules  respecting  the  affidavit  of  service  of  the  declaration,  will  be  (bund 

detailed  in  Adanu  on  Ejectment,  'iod  ed.  213. 
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« 

the  way,  and  could  not  be  served  with  the  declaration ;        1818. 
but  the  affidavit  upon  which  the  motion  was  ground-  DoR&m.BAr- 
ed  did  not  state  any  reason  for  the  tenant's  keeping  out    ^ovagtOntt 
of  the  way,  or  that  he  did  it  to  avoid  being  served. 

Abbott  J.  expressed  an  opinion  that  the  affidavit 
should  state  the  £e/i^of  the  deponent,  that  the  party 
kept  out  of  the  way  to  avoid  being  served  with  the  de- 
claration in  ejectment. 

Rule  refused,  in  order  that  the  affidavit  might 
be  amended. 


Dob  dem.  Lowe  against  Roe. 


1814. 

14M  j^prU. 

^^liOS5  moved  for  Judgment  against  casual  ejector,  Jndjirment  u 

on  an  affidavit  which  stated  that  the  declara-  ^W^,  wfacre 
lion  was  stuck  up  upon  the  house ;  that  no  one  was  ^^^J^ 
in  the  house,  and  that  the  neiRhbours  believed  the  state  in  the 

,  °  affida^  that 

tenant  had  absconded.  the  party  haa 

absconded  with 

Dampier  J.  It  is  not  sufficient  to  swear  that  no  the  service,  or 
one  was  in  the  house.  If  there  was  a  vacant  possession  ^J^^  JJJ** 
the  party  must  proceed  as  such  ;  but  almost  any  matter  belief  of  it. 
will  suffice  to  prevent  a  vacant  possession.    The  affi- 
davit should  go  on  to  state  that  the  deponent  believes 
the  tenant  has  absconded  to  avoid  being  served,  in 
which  case  you  may  have  judgment  against  the  casual 
ejector. 


Rule  refused. 


Anonymous. 


1813. 

73rd  Jam 


TDARLOW  moved  for  a  rule  to  shew  cause  why  the  An  affidayit  to 
service  of  a  declaration  in  ejectment  should  not  §^Jhat  Se" 

senrice  of  a  declaration  in  ejectment  be  good,  stating  that  the  tenant  kept  ont  of  the  wav» 
&c  is  insuffidenty  unless  it  swear  that  the  person  serving  the  declaration  searched  for  the 
defendant,  and  coold  find  him  no  wliere  (a). 

(a)  See  tmte^  176,  note.  Service  of  a  declaration  in  ejectment,  by  leaving 
VOL.  II.  N 
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1^13.  be  deemed  suflicient,  and  aUo  that  the  Court  thpuld 
A^phTMovB,  direct  thai  the  service  of  the  rule  on  the  premises 
slunild  be  deemed  good  service.  The  affidavit  feo 
ground  tlie  motion  stated,  that  the  tenant  in  poaaes- 
sion  had  deserted  the  premises  fifteen  months,  that  the 
declaration  had  been  served  on  Ae  tenant's  servant 
maid  on  the  premises,  and  that  the  nature  of  the  decla- 
ration had  been  explained  to  her ;  but  the  affidavit  did 
not  proceed  to  state  that  the  person  serving  the  decla- 
ration had  searched  for  the  tenant  and  cotdd  not  find 
him,  or  did  not  know  where  he  could  be  found,  &c. 

I 

Bayley.  J.  $aid  it  was  insufficient. 

Rule  refused. 

it  widi  a  lenrant  of  the  tenant  in  possesuon,  is  bad,  for  want  of  an  aa- 
knowledgment  that  the  serrant  had  reemred  it.  1  Chliiy,  11)0  $  and  lee 
/«rr,  187.  Where  the  tenant  ^ifgpa  out  of  the  wtylo  avoid  being  wrrfd^  it 
>fill  be  9)iflident  to  dcliyer  a  copy  of  the  declaration  to  one  of  liis  fiunilj ; 
or  if  there  be  no  one  in  possesnon,  it  may  be  aflized  on  some  conspieooos 
part  of  the  premises.  Adams  on  Ejectmeuti  2nd  ed.  210,  TUU^  ith  ed. 
509,  510.     Barnes,  172. 


1816. 

21«l  Aiw. 

Rule  nisi  and 
afterwards 
rule  absolute 
for  Judgment 
against  the 
casual  ejeetor, 
where  the  house 
was  shut  up  and 
no  tenant  was 
in  possession, 
and  thedecla- 
rationwasstuck 
up  o^i  tl^f  mpst 
conspicuous 
port  of  the  pne- 
miaet. 


Doe  ex  dem.  Hele  against  Roe. 

JC^  LAWES  moved  for  judgment  agaiatt  (he 
*  casual  ejector,  on  an  affidavit  swearing  that  for 
some  days  previous  to  the  service  of  the  decleraUon» 
the  premises  in  dispute  were  shut  up,  and  no  bo^JF  was 
there ;  and  that  on  the  9d  Nov.  1816,  a  copy  of  the 
declaration  was  fixed  on  the  door  of  the  house,  being 
the  most  conspicuous  part  of  the  premises ;  and  £. 
Lawei  referred  to  Fenn  ex  dem.  Buckle  v.  Roe,  1  New 
Repts.  $93. 

Abbott  J.  granted  a  rule  nisi,  as  it  was  so  done  in 
that  case ;  and  he  added,  that  the  se):vice  of  tl^e  rule 
should  be  made  in  the  %ame  manner  at  the  deckuratton, 
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and  that  it  should  be  deencied  good  service,  unless  the 
ieoani  should  be  found* 

Rule  Ni$i,  afterwards  absolute. 


B^ 


Anonymous.  ^^^^' 

Uth  Ntw. 

HOLLAND    moved    for  judgment   against  the  Rule  abiolate 

,  for  judgment 

casual  ejector,  on  an  affidavit,  that  the  tenant  m  against  the 
possession  being  out  of  the  way,  and  as  no  access  to  ^l^^eser- 
her  could  be  obtained,  except  a  reference  to  her  at-  ▼jccofthede- 

^  daradon  had 

tomey,  application  was  made  to  him,  and  he  directed  been  made  on 
that  the  declaration  should  be  sent  by  the  twopenny  ue^^ito htye 
post  to  the  tenant's  last  place  of  abode,  which  was  doue  ^^J^^j,- 
accordingly.    The  affidavit  also  swore,  that  service  the  tenants  who 

®  •'  -  wasontofttie 

had  been  made  on  the  premises,  on  a  person  whom  way,  and  alio 
the  deppnent  believed  to  have  been  left  there  by  the  ^y ,  a^^' 
tenant  in  possession,  and  also  on  the  attorney.  ^f**^"*"^  ^^ 

'  •'the  two-penny 

pott,  according 

Abbott  J.   granted  a  rule  nmy  and  afterwards  the  nc^'gdiiection, 

role  was  made  absolute.  iLf^hl^f  * 

abode. 

Doe  ex  dem.  Atkins  asainst  Roe.  --—r 

Where  the  ten- 

TlfiDAL  moved  for  judgment  against  the  casual  antinpoyaea- 
•^      ^  810U  u  amoe 

ejector.  The  tenant  in  possession  was  dead.  He  dead,  and  his 
had  no  wife  at  the  time  of  his  death,  and  no  adminis*  |q  p^^ion, 
iration  had  been  taken  out;  his  goods  were  in  the  ^^^J^. 
house,  and  his  servant  was  in  possession.    The  notice  dearonr  to  get 

....  ,-  -  .  po8seaiion;and 

to  the  declaration  was  addressed  to  the  tenant  m  pos-  if  the  lerfint 
session,  or  his  personal  representative ;  and  the  service  ]J^j|^  ^^^S^ 
thereof  was  on'the  servant  in  possession.  ^^^^  treat  him 

'  '  ta  tenant,  and 

serrethedecla- 

HoLBOYO  J.  I  think  it.  is  insufficient;  you  must  as  such;  and  if 
take  tome  other  course ;  you  perhaps  had  better  en-  reslsT'^rfi^^ 
deavour  to  gd;  possession,  and  if  the  servant  who  is  in  itmaybetreat- 

*  ed  as  a  vacant 

N  2  poiieasion. 


ISO 


EJECTMENT. 


18 16.       possession  resists  you,  you  may  then  treat  him  as  te^ 
Doe  ex  dan.    D^uit,  and  serve  him  with  a  declaration,  with  notice 
^^^Ro''^'""''  addressed  to  him ;  and  if  he  does  not  resist  you,  per- 
haps you  may  then  treat  it  as  a  vacant  possession. 

TitidaL    Perhaps  service  on  the  solicitor  of  the  de- 
ceased would  be  sufficient. 


HoLBOYoJ.   I  think  not. 


Rule  ref^used. 


)S15. 

7  th  Jime, 

An  acknow- 
ledgment by 
ihe  defendant 
of  the  receipt 
of  the  deda- 
ratbn  is  not 
sufficient  to  en- 
title the  plain- 
tiffto  jbdgment 
dgtAiut  the 
casual  ejector, 
ilnleitSt  be 
sworn  that  the 
admisrion  was 
before  the  es- 
soign  day. 


i)oE  dem.  TiNDALE  against  Roe. 

^ASBERD  moved  for  judgment  against  the  casual 
ejector,  on  an  affidavit  that  the  house  was  vacant, 
and  the  notice  was  stuck  upon  it,  and  the  defendant 
subsequently  admitted  that  he  had  received  it^  But 
it  did  not  state  that  the  admission  was'  before  the 
essoign  day. 

Bayley  J.  thought  it  insufficient,  and  he  would  not 
grant  a  rule  nisi,  saying  it  had  been  refused  this  Term 
before. 


1814. 

8/A  Feb. 

Sernee  of  a  de- 
claration in 
ejectment  on  a 
brother  of  tlie 
tenant  in  poa* 
session  is  had, 
for  want  of  an 
acknowledg- 
ment by  the 
tenant  tiiat  he 
had  received 
it  (a). 


RiGHt  dem.  Freeman  against  fU>E, 


QfPANKIE  moved  for  a  rule  to  shew  cause  why 
judgment  should  not  be  entered  up  against  the 
casual  ejector,  on  an  affidavit  that  service  of  the  de- 
claration was  made  on  a  brother  of  the  tenant  in  pos- 
session on  the  premises,  but  the  tenant  had  made  no 
acknowledgment  of  a  receipt  thereof. 

Bayley  J.  said>  that  as  there  had  been  no  acknow- 


(a)  So  where  the  serricc  was  on  a  serrant.  1  Chitty*s  Rep,  109. 


EJECTMENT.  ISl 

ledgment,  he  could  not  even  grant  a  rule  nisi.    The  1814. 

circumstance  of  the  party  served  being  the  brother  of  rioht  dam. 

the  tenant  in  possession^  affords  no  legal  ground  for  ^^^JJ^ 

presuming  that  the  latter  received  it.  R^^* 

Rule  refused. 


Anonymous. 


1814. 


3d  Feb. 


R 


ICHJRDSON  moved  that  the  service  of  ade-  RnkuMmiiU 
claration  in  ejectment  on  the  clerk  of  a  public  serHceofad^-. 
body  (an  act  of  parliament  having  directed  the  clerk  ^^l**^****^ 
to  be  appointed)  should  be  deemed  good  service.  tie  cleric  of  a 

*^  °  publicbo^Cthe 

Baylby  J.  granted  a  rule  nisi;  but  beendirecl^ 

to  be  appointed 

Richardson,  on  looking  at  the  affidavit,  observed  ^^|)^^ 
that  it  was  entitled  with  the  names  of  the  real  defend-  service, 
ants,  instead  of  Richard  Roe ;  and  groand  snch  a 

modon  must 

Baylby 'j.  said  that  it  was  then  no  affidavit  in  the  ?^t^^*"**^ 
cause  at  all,  and  if  the  rule  nt^i  was  to  stand,  the  ^aaxnea  of  the 
plaintiff  might  be  turned  round. 

Richardson  said  he  would  amend  his  affidavit. 

1816. 


Anonymous. 


28/A  Jwu* 


T^OLAN  moved  for  a  rule  to  shew  cause  why  ser-  Ralenif^gfant- 

vice  of  a  declaration  in  ejectment  should  not  be  against  St 

deemed  good  service,  on  an  affidavit  that  it  had  been  JJ^  ^5Sb 

served  on  an  attorney  who  represented  himself  to  be  o^^«  dedara- 

«  ^,  .  .  jii.,   tion  was  made 

the  agent  of  the  tenants  m  possession,  and  who  desnred  on  an  aftomef, 

the  person  serving  it  not  to  trouble  the  tenants^  but  to  ^hi^ifiabe 

give  it  to  him  and  he  would  appear  for  them.     Nolan  ^  tSSatehi 

^Iso  moved  that  the  service  of  the  rule  on  the  attorney  possesion,  and 

should  be  good  service.  ^  thcn^T^ 

The  Court  granted  a  rule  nisi,  which  might  ht 
served  as  moved  for. 


\ 


IK  EJECTMENT. 

1813. 


\9i   Jufy. 


Anonymous. 


The  Court  will  ^OUNSEL  moved  for  judgment  against  the  casual 
stance  only  ~  ejector,  on  an  affidavit  that  the  person  serving 

Sr^'ad™^?^  the  declaration  went  to  the  premises  of  the  tenant  in 
against  the       possession,  and  there  found  her  ill  in  bed  up  stairs, 

casual  ejector,    ;,.,,  u*  j  .. 

where  the  affi-  but  she  said  she  could  not  come  down  stairs  to  receive 
^wtflStAe  **J  ^^  declaration  was  then  served  on  the  servant 
^V^^  ^  maid  to  carry  it  to  her  mistress:  she  did  so,  and  tc- 
explaiaed  to  a  tumed,  saying  that  she  had  delivered  it  to  her.  The 
wboni  It  WW  affidavit,  however,  did  not  state  that  it  had  been  ex- 
dalif«Mi(«).     plained  to  the  servant,  or  that  she  had  been  desired  to 

explain  it  to  her  mistress,  or  that  she  had  so  ex- 
plained it* 

Batley  J«  on  account  of  this  defect  in  the  affi- 
davit, said  that  he  most  only  have  a  rule  to  shew 

cause. 

Rule  Mm. 

(a)  The  contents  of  a  declaration  in  ejectment  should  be  nrplaincd  at 
the  time  to  the  partj  on  whom  the  declaration  is  lerred.  Aiama  on  Eject- 
ment, 200. 


1816. 


14M  JVov. 


Anonymous. 


Rnle  granted       "M^OSS  moved  for  judgment   against  the   casual 

vo  snenF  cause     j^M.  ^v 

why  tiie  aer-  ejector,  on  an  affidavit  that  the  declaration  was 

nSmin^S-  served  on  the  son  of  the  tenant  in  possession,  who 
BMnt  on  a  son    g^id  that  his  father  was  unable  to  attend  to  any  busi- 

of  toe  tenant  '' 

bk  poosesdoo,  ness,  and  that  a  person  representing  herself  to  be  the 
his  fiohfir  was  ^^^^  ^^  ^^^  tenant  in  possession,  and  whom  the  depo- 
Si^*^*btt-  ^^^*  verily  believes  was  such  (ft),  called  at  the  office 

sbieii,  and  anbaequent  adndision  by  a  person  whom  the  deponent  believed  was  the  wile  of 
tibctsnuit  In  potiesnon,  that  her  husband  had  reeeived  it)  should  be  deemed  good '" 


(h)  An  affidayit  of  the  sernoe  of  a  declaration  in  qectment  on  a  woman 
representing  herself  to  be  the  wife  of  the  tenant  in  possession,  not  ilatiiig 
deponent's  belief  that  she  was  so,  is  insuffident  I}oe  dem.  Simimom  t. 
Roe,  1  Chitty'9  Rep.  228. 


EJECTMENT.  183 

of  the   plaiDtiflTs   attorney  afterwards   to   settle   the        1B15. 
business,  and  ddmiCised  that  the  teaiuit  it  possession    ANONriouf. 
had  been  served  with  a  declaration  (a) ;  and  the  afli- 
davlt  itwort  (kftt  stieh  Kdi6i$9k>0  wits  msfde  before  tire 
essofgn  d!ay. 

Lt  6lahc  S.  thought  it  iDsnfticien't  ^er^iee,  htii 
grsnt^  Bt  rule  oalililg  oh  thK  tensint  to  shew  causi^ 
wtj  k  ibdnld  dot  be  gootf  servfce. 

Rule  Nisi. 

(a)  See  1  ChiitytJiep.  121. 


Lord 


tau 


mm. 

Wk  JONES  moved  fot  a  rule  to  she^v  cause  why  Judgment 
^'  judgment  diould  not  be  signed  against  the  S^^^V 
casual  ejector,  on  an  affidavit  that  service  of  the  de-  where  the  aer- 

.    •'  '  Ticeofthede- 

cla^Mofi  had  b^n  made  on  one  A.  B,,  who  had  the  cUration  mm 
care  of  the  person,  and  the  management  of  the  affairs,  person  who  had 
of  the  tenant  in  possession,  who  was  a  lunatic;  and  tl^e^often- 

ir  '  '  ant  m  posses- 

D.  Jones  asked  if  the  rule  to  shew  cause  should  not  be  non  (aluiuic) 

and  thfT*^'*f  ffi*- 

directed  to  the  said  A.  B.,  and  that  it  was  so  done  in  mentol  h^ 
tkc  case  of  Doe  t.  Roe  t*  *ift.  Wright^  Barne$,  19CK    ^^^^$^ 

by  a  xv^nfadr 
cottfflitlea. 

tfAVLKY  J.    There  the  person  was  appointed  by  «     ^-b.  The 

«  .    .  .      ,  ,.  ,  rule  niii^iirsMflr 

regular  dommittee ;  it  does  not  appear  to  be  so  here,  a  case  dMmU 
aild  the  Mile  moBt  be  generally  to  shew  canse,  aikd  it  ^J^^^l^  ^ 
19  not- Bieeessiapy  that  it  should  be  directed  to  any  paf-  "SS?^*^*^ 

*^  *'  dirlctca  to  aar 

iicmaj  pMOW.  party  ul'parti* 

.  .  ciifcr. 

Rufe  Nisi,  afterwards  ab^lolute. 


l«4  EJECTMENT. 


% 


Dor  dem.  Akins  against  Rob. 


1815. 

1st  Feb. 

2?jiiS^  A  RULE  had  been  obtaiDed  to  thew  cause  why 
Against  the  judgment  should  not  be  signed  against  the  casual 

where  rale  mM  ejector,  on  an  affidavit  that  service  of  the  declaration 
^hesma^ ^  ^^^  ^^^^^  made  on  the  servant  of  the  tenant  in  posses- 
tiie  tenant  in  gion  on  the  premises^  which  were  shut  up,  and  no- 
the  memiaet,  body  in  them^  except  the  servant  who  had  the  keys  of 
locked  ^,  end  ^^  prembes ;  and  a  copy  of  the  declaration  was  also 
^SS?^S?*"*!  *tock  upon  some  conspicuous  part  of  them. 

vent,  wholuid 

ivex^,  the  Gifford  now  moved  to  make  the  rule  absolute,  on 
Jj^^^^  an  affidavit  that  the  rule  nid  had  been  served  on  the 
ennred  onthe  servant;  the  circumstances  being  just  the  same  as 
neaity  the  same  when  the  declaration  was  served,  except  that  since 
*^^^°'**^*°®"*   the  service  of  the  declaration,  the  servant  had  given 

some  of  the  keys  to  a  friend  of  the  defendant. 

Baylby  J.  thought  the  service  sufficient. 

Rule  absolulie. 


I  Anonymous. 

fUdeiiM giant-  JM^RKE  moved  for  judgment  against  the  casual 
^iJ^^J^jJ^JJ  ejector,  on  an  affidavit  that  the  person  serving 

the^Mualelec-  the  declaration  went  to  the  house  and  found  it  shut 

toTyfrfaeveit  , 

Mfpund  from  up,  and  the  tenant  in  possession  looking  out  of  the 
ibat.dMfa^  Window^  said  h^  knew  what  the  declaration  was;  the 
i^S^Mof £  person  serving  it  then  read  it  to  him,  and  koocked  at 

^edantion,      the  door^  and  the  wife  came  to  the  door  but  would 

4faoiiffh  the  jtA* 

idavk  -did  not     '^  x>pen  it,  and  Aaid  that  the  declaration  could  not  be 


^rtat^^it  was  ^^^^d  when  the  house  was  shut  up,  and  that  the  notice 
ithon  («>.         was  not  a  good  one. 


^«)  Ib  genend  the  notice  ahohld  be  read  oyer  and  ej^lained  to  the 
par^  lenred.    TUU^  7th  ed.  50^ 


EJECTMENT.  185 


Dampier  J,  thought  at  first  that  the  service  was        IS15. 
not  sufficient,  as  the  affidavit  did  not  state  that  the  anontmovs; 
declaration  was  explained  to  them.     But  afterwards, 
concluding  from  the  above  facts  that  they  knew  what 
it  was,  be  granted  a  rule  nm. 


Wright  ex  dem.  Batlet  against  Wrong. 


1817- 


jnAYLEY  R.  moved  for  judgment  agaiust.  the  J^^'jJlJSSi' 

casual  ejector,  on  an  affidavit  that  the  tenant  in  agaiMtiSe 
possession  was  in  Newgate,  and  the  person  serving  the  wbere^de- 
declaration  «aw  him  there,  but  he  refused  to  take  the  ^SSuirottHi 
declaration,  which  was  pushed  through  the  iron  grating  an  iron  grating 
to  him,  and  in  his  presence ;  and  Bayley  cited  the  case  ant,  wfaovasin 
of  Farmer  v.  Milts,  Barne$,  180-  Newgrte. 

'   HoLUOYD  J.  granted  a  rule  Nisi  only,  obsenriiig 
Ihat  the  defendant  might  controvert  the  facts. 


Anonymous.  i®^6. 


WM^ALFORD  moved  for  judgment  against  the  Jmdpatnt 

casual  ejector,  on  an  affidavit  that  the  declara-  ^^  ejector, 
lion  was  put  down  on  a  table  in  the  house,  in  the  pre-  JJ^^*^ 
sence  of  the  tenant  in  possession,  and  was  explained  pnt  on  "^ble 
Co  him ;  but  it  was  not  given  to  him,  because  a  son  of  fendant,  bat 
the  tenant  stood  between  the  person  endeavouring  to  deih^i^^te 
dserve  the  declaration  and  the  defendant,  and  prevented  ^j  ■*,**^  ^*- 

*  lendant  8  ton 

llim  from  serving  it.  lireTented  the 

penon  fruB 

floLROYD  J.  said  this  was 'sufficient. 

Rule  absolute^ 


186  £JeCTMBNT. 


N 


Dob  dem.  Thompson  against  R<mb. 


1816. 

2mdJuhf, 

Judgment  JDILANAGAN  moved  for  judgment  agaimc  Uie 

thecMoai^-  casual  ejector,  on   au   affidavk,  amoDgtt  elliei 

JSi^SLil^  things,  stating  that  the  service  of  the  declaraUon  was 

not  read  ortr  personal,  thoueh  it  had  not  been  read  over  or  ex- 

or  ezpiMMd  to  . 

tlie  tenant  in  plained  to  the  defendant*  It  itas  sworn,  howorer^  that 
wbomitwis  ^^^  defendant  had  made  a  subsequent  acknowledg- 
JJJJ^jJ^^  ment  that  he  had  received  the  deckration,  and  kMw 

AcknowlfldMd    what  it  Wat* 

tUthelwdra* 

cdf«dit>  Md 

knew  wbat  k        LoRD  Ellkn BOROUGH  C.  J.  It  is  Sufficients 

Rule  absolute. 

1815. 


I9ihji 


Amonybiouv. 

The  Coort  TMfENCE  moved  for  judgment  against  the  casual 
iMtanoe  only  ejector,  on  an  affidavit  that  the  deponent  who 

mntarnleiiM  served  the  declaration  went  to  the  premises,  and  there 

nw  Jndgment  m  r  t^ . 

against  the       saw  the  defendant  in  his  garden,  about  twenty  yards 

wheie  ^mo-  from  the  house ;  he  then  went  to  the  front  door  of  the 
ttlonaniSBdil-  ''*^^*^»  *°^  there  saw  his  daughter,  a  girl  about  nine 
^  of  die  de-  years  old,  who  said  that  her  father  was  not  at  home  i  he 
kDcndadgment,  then  saw  the  defendant  at  the  back  door,  and  imnlidl- 
tsKTom^to^'  ately  went  there,  but  wis  again  toldtbat  the  ilefendant 
wroid  the  ser-    ^as* uot  at'liome,  upoh  whlcb  he  left  the  premises :  that 

▼ice  of  the  de-  r  » 

clantioB(«).     application  was  agaiiiihade  at  a  subsequent  time,  and 

the  person  serving  the  declaration  was  again  told  the 
defendant  was  out,  and  thereupon  he  left  a  copy  of  the 

(a)  Where  tiiere  is  any  thing  in  the  aenrioe  of  a  dedarfttioii  oMof  tlii 
common  way,  it  ahonld  be  mentioned  to  the  Comt  on  moring  for  jndg* 
ment  against  the  casoal  ejector ;  and  if  they  ane  satisfled  that  tiie  tnaol 
has  had  notice  of  the  declaration,  they  iHll  make  the  role  for  Judgment 
abiolQte  in  (he  first  instance ;  bnt  otherwise  they  wiU  grant  a  rule  190B 
the  tenant  to  shew  canse  why  the  senrice  shonld  not,  nnder  the  special 
circumstances,  be  deemed  sufficient,  and  direct  that  the  serricc  of  tlw  rale 
on  the  premises  shall  be  deemed  good  service.  7%ddf  7th  ed.  S06y  7,  and 
the  cases  there  cited.    And  see  anie,  Tindale  ▼.  Am,  ISO. 


EJECTMENT.  1»7 

declaralkm  oo  the  premises  ;   ibe  affidavit  th^n  swore        18£0« 
that  the  def^dant,  after  the  essoigD  daj,  had  ackno^^    ahontmovs. 
ledged  that  he  had  kept  out  of  the  way  with  the  in* 
tention  to  avoid  being  served^  but  it  did  not  proceed 
to  state  that  the  defendant  had  received  it  before  the 
essoign  day  of  the  Term. 

Baylby  J.  You  must  take  a  rule  m$i  only,  for 
your  application  is  founded  on  the  acknowledgment 
of  the  defendant,  which  he  must  have  an  opportunity 
of  answering. 

Rule  Nisi. 

Anonymous.  ^^^^* 

EV   LA  ffES  moved  for  j  udgment  against  the  casual  The 

^eqtor^  on  an  affidavit  that  the  defendantTt  ai«  ttence  o^ 
toroey  had  acknowledged  that  he  had  reeeivad  th«  ^^^1^^ 
dediration  fvom  his  client.  agMa^  tu 

eft8n«l€jleotor» 
when  u«  de- 

Lb  Blanc  J.  said  that  such  an  acknowledgment  feodaiit's  at- 
was  not  necessarily  sufficient  to  fix  the  principal,  and  laomoi^ 
that  it  coald  only  be  a  rule  to  shew  cause.  |^  deSirltMm 

Role  Mil.      ««■  Ms 


•li8iit(«}. 


(«)  lBo#.4r^W.3M.    1  CWI.  Rep.  ISn  ;  Mr,  ITS.  IflO. 


1014. 


Anonymous, 

2Sth 

^^ASELEE  moved  for  judgment  against  the  casual  semce  of  a  de- 
gector,  on  an  affidavit  that  service  of  the  decla-  ejS^cnt^n  a 

■Mrvial  ef  tke.  teumff  hi  poMesrion,  the  latter  haHng  afterwards  acknowledged  the  receipt 
thereof,  b  snfficieat;  but  the  affidavit  to  groood  the  motion  for  judgment  shoold  state 
w^n  sach  aduiowledgmeQt  was  made  (6). 

(6)  The  service  of  a  declaration  in  ejectment,  before  the  essoign  dny  of 
Uie  Term,  on  the  daughter  of  the  tenant  in  poBsesdou^  in  the  absence  of 
lum  and  hit  wife,  was  held  inanffident  in  the  King's  Bench,  even  though 
tiie  tenant  had  nnce  declared  that  he  had  received  the  same,  on  the  ground 
that  it  did  not  appear  that  he  had  received  it  before  the  esicngn  day. 
14  Ernst,  441.     Anlfy  180,  Tindale  v.  Boe. 


> 


168  EJECTMENT. 

1614.       raiion  had  been  made  on  the  premises  (in  Corrugall) 
AnovTMons.  ^^  ^^^  servant  of  the  tenant  in  possession,  who  after- 
wards acknowledged  that  he  had  received  iL     How- 
ever, the  affidavit  did  not  state  when  this  acknow- 
ledgment was  made ;  and 

The  Court  said^  that  for  this  omission  it  was  id- 
sufficient ;  but  as  the  premises  were  in  Cornwall,  he 
might  have  a  rule  to  shew  cause. 

Rule  Mst. 


18 17*  Anonymous. 


BOkFeb. 


Th^plalntiff,m  fllHIS  was  an  action  of  ejectment  on  a  vacant  pos- 
oo  a  TMuit  session  ;    the   parties   had   proceeded   regularly 

5JJ|J|2^*?^^^  through  all  the  formalities,  and  obtained  judgment 
more  regokrfy  aeainst  the  casual  ejector  in  last  Michaelmas  Term: 
tested  poetes-  but  having  neglected  to  take  away  the  rule  for  jndg- 
^♦/^'  ^  nient  within  the  two  days  after  the  end  of  the  Term, 
Mag  obtaiiH  ffT^^  moved  for  a  judgment  against  the  casual  ejector, 

eo  jiiaffiiieot,  •/      o  «3  ^ 

h»  should  neg-  stating  that  though  the  practice  was  at  the  rule  office 
aivayttemle  ^o  punish  a  party  for  not  taking  away  the  rule  within 
rinSoa^^wo  *^®  limited  time,  by  obliging  him  to  take  a  rule  fim  in 
4ayB  titer  the    the  nexi  Term,  yet  that  this  practice  could  not  be  pur- 

'Teann  in  whkdi  ,  ,  ,  ,   . 

the  nile  was  sued  here,  as  the  possession  was  vacant,  and  there  was 
^[J^^  ^    no  one  who  could  be  served  with  the  rule  nisi. 

hk  tte  next 
Tenn  anift 

ldiii(<i}.  Abbott  J.  A  party  who  proceeds  on  a  vacant  pos- 

session should  perform  every  thing  he  does  in  such  a 
case  more  regularly  than  in  a  contested  possession. 


(a)  Unless  the  rule  for  judgment  against  the  casual  ejector  be  drawn 
up  and  taken  away  from  the  office  of  the  clerk  of  the  rules  or  secondaries 
within  two  days  alter  the  end  of  the  Term  in  which  the  ejectment  shall  be 
moyed,  no  nde  shall  be  drawn  tip  or  entered  on  the  book,  nor  shall  any 
^proceedings  be  had  In  such  ejectment.  R.  M.  31  Geo,  3.  K.  B.  See  2ldU* 
7ih  ed.  507^  and  cases  there  quoted. 
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You  might  have  prevented  the  difficulty  ;  it  is  your        1817. 
own  fault,  and  one  which  in  such  a  case  we  cannot   anontmoits. 
help  you. 

Rule  refused. 


-r^  .         ^  .        «  1«1^- 

Doe  ex  dem.  Stott  against  Roe.  

Jfilary  Term. 

IN  this  Term  counsel  moved  to  enter  up  judgment  inconntT 
agamst  the  casual  ejector.    The  ejectment  was  for  declantioa 
lands  in  Lancashire.    The  declaration  was  served  in  ^i^^uhuu^ 
the  long  vacation,  to  appear  generally  of  Michaelmas  Sn^illi^-^'*'* 
Term.     No  rule  had  been  drawn  up  for  judgment,  it  plaintiff  iu 
being  a  county  cause,  and  on  applying  for  it  at  the  to'hayejndg- 

office  it  was  refused.  ment  against 

casual  ejec* 
tor  (a). 

Ba  YLEY  J   gave  leave. 

(c)  lu  a  similar  case  on  26th  May,  1815,  Dampier  J.  g^ranted  only  a 
rale  flitn  ;  but  see  the  next  case. 


1818 

Anonymous.  '• 

6th  June, 

TMTEREfVETHER  moved  for  a  rule  to  shew  cause  Though  notice 
why  judgment  should  not  be  signed  against  the  inEatterTerm, 
casual  ejector,  where  the  notice  to  appear  was  in  last  fnfijJ^SSj^^ 
Easter  Term.    There  was  an  affidavit  of  inadvertency,  tor  jndgment 

against  casual 
But  ejector,  maybe 

moved  in  Tri- 
nity Term. 

Abbott  J.  on  referring  to  the  clerk  of  the 
rules,  said  the  rule  might  be  absolute  in  the  first  in- 
stance. 

HoU  mentioned  to  Merewether  a  case  of  the  same 
kind,  in  which  he  had  obtained  a  rule  for  judgment  in 
the  first  instance. 


190  EJECTMENT- 


1814. 

Anonymous. 


18M 

It  is  Coo  late  to  f^ASELEE  moved  for  a  rule  nisi  for  judgment 
menTagaiiut  .  against  the  casual  ejector,  the  notice  being  to  ap- 
thecamulejec-  p^^r  in  Michaelmas  Term. 

tor  in  TrinUy      ^ 
Term,  when 

thenoticeto  Dampier  J.  It  is  too  late  to  move  it  now,  after 

STprecedinf    more  than  two  Terms  have  elapsed. 

i^S^  Rule  rcfiised. 


> 


191 


ERROJl. 


Pridham  against  Budgett.  ^^^^' 

8M  Abr. 

TjL^VORE,  A.  moved  for  leave  to  enker  up  judg-  The  Coun  win 
ment,  notwithstanding  the  allowance  of  a  writ  pa^t^^^enter 
of  error ;  for  there  were  circumstances  which,  he  said,  up  judgment, 

11.  It  i/»jii  »     mt       notwilhstand- 

shewed  that  it  was  only  brought  for  delay;  vtz.  The  ing  a  writ  of 
plaintiff  in  error  said,  that  ^  if  the  executor  of  the  JTexpiS^  *^ 
defendant  in  error  would  not  take  the  security  offered  «hcwnth^it 

was  Droaght 

him,  he  would  plague  him  as  much  as  possible."  for  delay. 

Hierefore  a  de- 
claration by  the 

Lord  Ellenborough  C.J.    We  have  had  these  piwntiffiner- 

ror,  that  he 

sort  of  cases  again  and  again,  and  we  confine  them  to  would  vHMme 

•     1  the  plaindw  In 

an  express  declaration.  the  origin«l 

action  M  nrach 

Moore  cited  the  case  of  Spooner  and  others  v.  Gar-  ^^'^l^Sudeax 

land,  2  MauU  *  Sehc.  474.  5«^  ?  n»y 

be  by  ocbflr 

means  than  bj 

Lord  Ellbnborough  C.  J.    The  term  "  plague/'  ^^*>^«™'- 
used  here,  might  be  by  any  means ;  in  the  case  you 
cite  the  delay  was  stated  to  be  by  writ  of  error. 

Rule  refused. 


Anonymous.  ^^^^' 

30M  Jan, 

'MJ^SPINASSE  moved  for  a  rule  to  shew  cause  why  if  a  party  d«- 

a  writ  of  error  should  not  be  set  aside,  on  an  ^^  delay  a 
affidavit   that  the   defendant  had  declared  that  he  Tf*\^^ 

states  the 

would  delay  the  cause  as  much  as  possible,  and  bring  means  through 

^  which  he  will 

awntot   error.  delayit,Tis.by 

writ  of  error, 

Andrews,  contra,  said  that  the  declarations  were  compel  him  to 

shew  good 
causes  of  error. 


192  ERROR. 

\8-i3»       made  early  in  the  cause,  and  at  the  time  the  defendani 
Anonymous,    was  arrested,  and  that  sufficient  causes  of  error  might 
have  arisen  since ;  and  in  support  of  this  he  cited 
S  Tidd.  556.  6th  ed.  549-  and  cases  there  cited. 

Bay  LEY  J.  Is  there  any  case  to  this  extent?  In 
other  cases  somewhat  similar  to  this,  the  rule  for  set- 
ting aside  the  writ  of  error  was  refused,  on  the  ground 
that  the  party  had  not  stated  the  means  by  which  he 
would  delay  the  cause ;  but  in  this  it  was  otherwise/ 
for  the  defendant  stated  the  means ;  viz.  by  writ  of 
error.  I  think  these  declarations  are  sufficient  to  call 
on  the  defendant  to  shew  that  there  is  good  cause 
of  error- 
Rule  absolute. 


I8i7. 
12/A  Fa. 


Goodwin  against  Sugar. 


AoMEnr  is  not  WMARKE  shewed  cause  against  a  rule  of  Spankief 
days  in  the  role  for  setting  aside  a  judgment  for  not  assigning 

^^of^eJj^  errors,  on  the  ground  that  the  rule  to  appear  to  the 
swore  exttutio-  sci.  fa.  Quare  executionem  non  had  only  been  four  days, 
thonrir  it  be  including  Sunday  as  one  of  the  intermediate  days, 
no     e  ast       Parke  urged,  that  in  other  cases,  rules  for  judgment, 

&c.,  Sunday,  if  it  was  not  the  last  day»  was  considered 

as  one  of  the  days  for  the  rule  to  run. 

Abbott.  J.  on  referring  to  the  master,  said  that  he 
understood  that  Sunday  VfRS  not  reckoned,  and  that 
consequently  the  judgment  was  irregular. 

Rule  absolute. 
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1814. 


Breach  agcUnst  Dickson  and  others. 


Uth  ApriL 

^ELWYN  moved  for  a  rule  to  shew  cause  why  a  Kid, fa.  quart 
id*  fa.  quare  executianem  non  should  not  be  set  ^^Tb^M^t^ 
aside,  on  the  ground  that  it  was  tested  before  the  re-  5***",^  ^\ 
torn  of  the  writ  of  error.  of  error  (a). 

Thb  Coubt  seemed  inclined  at  first  to  grant  the 
motion^  but  afterwards  asked  Stlwyn  if  he  had  any 
authority  to  shew  in  support  of  his  motion ;  and  be 
answering  in  the  negative,  they  said  they  were  dis- 
tinct proceedings,  and  ultimately  refused  the  appli- 
cation. 

Rule  refused. 

(a)  71U/,  7Ui  6d.  1211. 


Btgrovb  against  Holland. 


1814. 

2\tt  Nov. 


IMfARRYAT,  on  a  former  day,  had  obtained  a  rule  Admissioii  by 
to  shew  cause  why  proceedings  should  not  be  ^kthiuwrit 
stayed,  pending  a  writ  of  error.  hL"?'  ^t 

for  delay,  18  not 

Lawe$  shewed  cause,  on  the  eround  that  the  writ  of  •uffidcnt  to 

'  o  preyent  the 

^rror  was  brought  for  delay ;  and  produced  an  affidavit,  writ  from 
staling  that  the  attorney's  clerk  who  taxed  the  costs,  ^^S^!^eu(b). 
upon  servii^  the  rule  for  allowance  of  the  writ  of 
errcv,  admitted  that  it  was  for  delay. 

Sbd  pbb  Cubiam.  The  admission  that  a  writ  of 
error  is  for  delay  must  come  from  either  the  party  in 
the  cause  or  the  attorney,  and  not  from  a  clerk  who 
may  know  nothing  of  the  matter.  Suppose  at  the 
time  of  suing  out  a  writ  the  attorney's  clerk  was  to 
say  it  was  issued  to  harrass  the  defendant,  would  that 
be  evidence  of  malice  in  the  plaintiff  i  The  admission 
most  be  by  some  person  properly  authorized. 

Rule  absolute. 

{h)  JUd,  S50.    2  Smith,  60. 
VOL.  If.  O 


^ 
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1816. 

The  date  of  a 
letter  is  eri- 
deuce  against 
the  writer  that 
the  letter  was 
written  where 
dated. 


Anonymous. 

fllHE  Attorney-General,  on  a  question  as  to  Sir 
William  Fletcher*s  bankruptcy,  produced  a  letter 
written  by  him,  which  said  he  would  range  the  world 
at  large ;  and  it  was  contended  that  this  was  an  act  of 
bankruptcy.  A  doubt  arose  whether  the  letter  came 
from  Paris,  though  dated  there. 


LoBD  Ell£Nbobouoh  C.  J.  If  I  find  the  letter  at 
the  top  of  it  purporting  to  come  from  Paris,  I  must 
believe  it  to  have  been  so  as  against  the  writer. 

Rule  refused. 


1816. 

IS/A  June, 

Though  a  wit- 
ness proves  a 
fact  to  the  sur- 
prize of  the 
other  party, 
and  though  by 
mistake  he  was 
not  cross-exa- 
mined, nor  was 
any  evidence 
given  to  con- 
tradict him,  or 
anyobsenration 
made  on  his 
evidence,  the 
Court  will  not 
grant  a  new 
trial. 


Bell  against  Thompson. 

npHE  Attorney-General  moved  to  set  aside  a  yerdict 
given  for  the  plaintiff,  and  to  be  let  into  a  new 
trial  on  terms.  He  stated  that  a  witness  on  the  part 
of  the  plaintiff  had  proved  a  fact  to  the  grekt  surprise 
of  the  defendant,  and  that  he  (the  Attomey^Genend) 
had  omitted  to  cross-examine  him,  or  observe  on 
hi^  evidence ;  and  on  this  he  grounded  his  present 
motion. 

Lord  Ellenborough  C.  J.  We  cannot  on  that 
ground  grant  a  new  trial.  The  witness  was  not  im- 
peached at  all,  and  no  evidence  was  called  to  contra- 
dict him,  nor  were  there  any  questions  asked  of  him. 

Rule  refnsed. 
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Dob  ez  dem.  Clarke  against  Trapavd.  \8\q. 

18lA  June. 

^IIHE  Attorney-General  moved  for  a  new  trial,  on  the  Rule  m  for 

ground  that  a  witness  was  called  on  his  subpcena  ^^here^a^t"- 
and  did  not  appear  at  the  moment,  but  came  just  °^^J^J^ 
before  the  verdict  was  given  in.  upon  a  sub- 

Tk    1     -^r*  •         pcsna,  but  did 
Rule  2Vm.        not  come  tiU 

juBt  as  the  Tcr- 
diet  was  taken. 

Newman  against  Bennett.  isig* 

lUk  Nov. 

FIIHIS  was  an  action  for  an  assault,  in  which  the  A  mu^ic  master 
defendant,  as   music-master   of  the    Chichester  not  justified  in 
cathedral,  pleaded  a  justification  of  the  trespasses,  as  j^bea^nl^^ 
committed  by  him  in  correcting  the  plaintiff,  who  was  «>onster  for 
a  chorister  of  the  cathedral,  and  had  absented  himself  catch  dub, 
from  his  duty.    The  cause  was  tried  before  Lens,  Serj.  m^t  be  in- 
at  the  assizes  at  Sussex,  when  a  verdict  was  found  for  J""?*"  ?^  ^ 

periomung  m 

the  plaintiff  for  the  sum  of  5/.,  it  being  held  that  the  the  cathedral. 

-  BridencQof  the 

justification  was  not  sustainable.     It  appeared  that  practice  of 
the  plaintiff  had  applied  for  leave  to  go  and  sing  at  a  ^SSnofad- 
catch  club,  but  permbsion  was  refused.     Notwith-  m>»aWe. 
standing  this  refusal  the  plaintiff  went  to  the  club, 
and  on  the  next  day  the  defendant,  as  music-master  of 
the  cathedral,  and  consequently  having  jurisdiction 
over  the  choristers,  corrected  the  plaintiff,  and  com- 
mitted the  assault  complained  of. 

Gumey  now  moved  to  set  aside  the  verdict,  and 
have  a  new  trial,  on  the  ground  of  a  misdirection. 
Evidence  was  offered  at  the  trial  of  the  practice  at 
other  cathedrals,  but  was  rejected.  Evidence  was  also 
proposed  to  be  brought  forward,  in  order  to  shew  that 
the  chorister's  practising  at  catch-clubs  disqualified 
him  for  singing  in  the  cathedral.  The  judge  at  the 
trial  thought  the  evidence  too  general,  and  rejected  it. 

o2 
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1819. 

Nkwman 

against 
Bbnnett. 


Bayley  J.  observed  that  the  boy  was  under  an  ob- 
ligation to  attend  in  the  church  at  certain  periods  in 
order  to  receive  instruction^  but  that  the  master  had 
no  occasion  for  his  services  at  the  time  wh^h  Wl 
absence  was  complained  of.    And 

Abbott  C.  J.  said,  that  supposing  the  boy  had 
bathed  and  caught  cold,  that  would  be  injurious  to  his 
singing,  but  would  not  justify  the  measures  adopted 
by  the  defendant. 


PsR  Curiam. 


itule  refused. 


1818. 

If  upon  la  fldr 
aod  dnigent 
enquiiy  an  at- 
testhig  iHtueflli 
toaAeeddm- 
ndt  he  fthiiidy 
eridb'cibe  of  Mi 
handwrftliig:  U 
adrnfittRAe. 
In  accoimdng 
for  the  absence 
of  an  atteBting 
witness,  or  loss 
of  a  written  in'* 
strumenty  ge- 
neral answers 
to  enquiries 
that  nothing  is 
known  con- 
cerning them, 
are  admissible 
in  evidence;  but 
not  declara- 
tions as  to  par- 
ticnlar  facts,  if 
the  party  mak- 
ing them  is  ca- 
lable  of  being 
::alled  (a). 


Dob  ex  dem.  JohNson  against  Johnson. 

IT^HIS  was  an  miction  of  ejectment^  which  was  tried 
during  last  Term ;  and  the  case  stated  on  the  part 
of  the  lessor  of  the  plaintiff  was^  that  the  third  part 
of  certain  premises  had  been  devised  to  him  bj  his 
father ;  and  on  die  part  of  the  defendant  it  was  stated, 
that  the  defendant's  uncle  had  been  the  owner  of>  and 
had  Settled  the  premises  on  the  plaintiff's  fathei"  for 
lifb,  with  remainder  to  WiUiam  Johnson^  one  of  the  de- 
fend^fettb.  Upon  the  trial  a  qtiestion  arose  whether 
thcfre  wan  sufficient  evidence  to  account  for  the  ab- 
sence of  an  attesting  witness  of  a  deed.  One  of  the 
attesting  witnesses  proved  the  deed,  and  evidence  was 
attempted  to  be  given  of  the  hand-writing  of  the 
dther,  on  the  ground,  as  it  appeared,  that  he  had 
gone  to  sea  a1)out  twenty  years  ago  and  upwards,  and 
had  not  since  been  heard  of,  except  till  some  time 
back,  when  h^  called  on  his  brother ;  but  upon  enqui- 
ries being  made,  his  brother  said  he  knew  nothing  ^f  it* 
Gauhow  6.  thought  the  evidence  adduced  w^  n6t 


(ri)  Fide  1  Taunt.  364.    2  Eatt,  188. 


EVIDENCE  AND  WITNESSES.  197 

suificient  to  render   secofidary  evidence  admissible,  1818. 

and  a  verdict  y^^9  givep  fpr  the  plaintiff,  with  ]eave  to  doem:  dan. 

move  to  set  it  aside ;  an4  PhilUp^  accordingly  now  Johnson 

moved,  contending  that  the  absence  of  the  witness  Johnson. 
had  been  sufficiently  accounted  for,  so  as  to  render 
the  secondary  evidence  admissible. 

Bayley  J.  The  brother  was  not  called,  as  he  should 
have  been,  to  have  given  evidence  concerning  the  ab* 
sent  witness,  neither  was  there  any  evidence  from  any 
of  the  neighbours  that  he  was  never  heard  of  since. 

Lord  Ellenborough  C.  J.  Did  it  appear  in  what 
capacity  he  went  to  sea,  whether  as  a  sailor,  or  how  ? 

1  think  if  you  had  availed  yourself  of  what  the 
brother  alone  said,  you  certainly  did  wrong ;  but 
there  was  sufficient  evidence  without  that  to  raise  the 
presumption  that  he  was  not  easily  to  be  found. 

Phillips  referred  to  Crosby  v.  Percy,  1  Taunt.  Rep. 
364.  where  evidence  of  the  answers  made  to  the  en- 
quiries after  an  attesting  witness  to  a  deed  was  held 

■ 

admissible^  although  the  person  who  gave  the  answers 
was  alive,  and  was  not  called  in  person  to  give  in  his 
evidence.      He  also   referred  to   Cunliffe  v.   Sefton, 

2  East,  183. 

fjORD  Ellenborough  C.  J.  The  answer  in  that 
case  was,  that  the  party  had  absconded  to  avoid  his 
creditors ;  besides  which,  other  circumstances  induced 
i)^  Court  to  ^mit  sepopdary  evidence ;  here  the  evi- 
^pBce  of  what  the  brother  said  .clearly  could  not  have 
leeii  receive^,  since  it  was  a  fact ;  but  the  evidence 
tl|^  ef]iquir;es  i^reire  freqjiiently  made,  and  the  parties 
knew  nothing  of  the  man,  might  certainly  have  been 
admitted. 


19S  EVIDENCE  AND  WITNESSES. 

1818.  Phillips  said,  that  in  cases  of  written  instraments, 

Doe  ex  dem.    ^ ^  idence  is  always  given  of  answers  to  enquiries  as  to 

^ag^t^      the  existence  of  papers,  and  of  search  made  afker 

Johnson.       them. 

PerCuriam.  The  evidence  of  what  the  brother 
said  cannot  certainly  be  admitted,  whilst  the  brother 
himself  could  have  been  called.  The  only  evidence  ad- 
missible  is  the  general  evidence  that  unsuccessful  en- 
quiries were  made,  but  not  the  particular  facts;  and 
therefore  the  evidence  of  what  the  brother  said  cannot 
be  received,  although  it  is  sufficient  to  shew  that 
enquiries  had  been  made^  and  on  that  ground. 

Rule  JVm. 


1816. 


26M  Jan. 


Moore  against  Adam. 


In  an  action  for  ^I^HE  plaintiff  moved  at  great  length  for  a  new 
Sura^the  de-  ^^1*     1*be   verdict    had    been  given    for  the 

^^M^ti-  P'»"*^  ^^^  50^-  '^^  an  action  for  an  assault,  at  -Afi- 
fication.  he  cant,  in  Spain.  He  moved  on  the  ground^  that  evi- 
evidence  in  mi-  dence  of  justification  was  admitted  which  should  not 
mues^ouOe  h^ve  been  received,  and  also  that  he  was  prevented 
oois-ezanuna-  from  giving  evidence  of  his  special  damage,  which 
pUdntifl'8  mt-  was,  that  in  consequence  of  the  assault  he  had  been 
T^^iaintiff  driven  from  Alicant,  where  he  had  before  earned 
cannot  give  re-  ^^  ^^^^  ^^  ^  merchant.    The  defendant  at  the  trial 

mote  conse- 

quencet  in  eyi-  called  no  witnesses,  but  all  the  evidence  for  him  was 
damageL"^      extracted  on  the  cross  examination  of  the  plaintiff's 

witnesses. 

Le  Blanc  J.  There  is  no  doubt  but  that  on  the 
general  issue  in  an  action  for  an  assault,  the  defendant 
cannot  give  evidence  of  a  justification.  But  he  may, 
on  the  cross  examination  of  the  plaintiff's  witnesses, 
extract  evidence  in  mitigation.  And  all  was  properly 
left  for  the  jury. 


^ 
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Bayley  J.  There  is  no  doubt  but  that  the  defend-        1816. 
ant  was  eotitled  to  the  benefit  of  this  evidence  ob*        moore 
tained  on  the  cross  examination    of  the  plaintiffs        5^^| 
witnesses,  and  it  was  all  fairly  left  to  the  jury.    The 
rule  as  to  special  damage  is,  that  you  may  give  in 
evidence  any  special  damage  which  is  the  clear  find 
immediate  result  of  the  act  which  is  complained  of; 
bat  you  cannot  give  in  evidence  as  special  damage 
any  remote  consequences :  here  the  special  damage  is 
that  the  plaintiff  was  obliged  to  leave  his  trade  in 
jllicant,  because  he  had  received  two  or  three  blows 
there;  this  is  by  far  too  remote.    Therefore  there  is 
neither  improper    evidence  admitted,   nor  improper 
evidence  rejected. 

Rule  refused. 

Anonymous.  ^^^^' 

2ia  May. 

/WBBOTT  moved  for  a  rule  to  shew  cause  why  the  Tha  Ccmrt  re- 
lessor  of  the  plaintiff  in  ejectment  should  not  be  %  mie  to  exa- 
permitted  to  examine  a  material  witness  in  the  cause  J^toi'mm** 
upon  interrogatories,  on  the  ground  of  an  affidavit  of  *?**'"^^?I_._, 
a  physician,  stating  that  it  would  endanger  his  life  to  of  an  action  of 
attend  the  trial.  t^XkZ^ 

he  was  so  ill 
that  lie  could 

Per  Curiam.    We  cannot  grant  it.    You  must  not  attend  (aj. 
Apply  to  a  court  of  equity,  or  get  them  to  admit 
the  facts. 

(a)  See  4  Taumi.  46.    The  Court  will  not  grant  such  a  motion,  unless 
with  the  consent  of  both  parties. 

Anonymous.  ^^^Q* 

lOM  Feb. 

^^URNEY  on  a  former  day  had  obtained  a  rule.  The  Court  will 
calling  on  the  defendant  to  shew  cause  why  in-  ^SMfes^toTbc" 
read  on  a  trial  of  an  indictnient  for  peijury,  proi^ded  the  defendant  consents  to  it. 
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^816.        terrogatories  should  not  be  read  on  a  trial  agaimi  him 
AfcoNTxous.    ^^^  P^rjnry  ;  and  he  now  moved  to  make  the  rule  abso- 
lute, and  called  upon  the  Attomey*General  to  coment, 
on  behalf  of  the  defendant,  that  they  might  be  read. 

The  Attorney-General  said  thai  he  doubted  whether 
he  had  power  to  do  so ;  and  that  if  he  had,  he  was 
likewise  in  doubt  whether  the  Court  in  such  case 
would  permit  them  to  be  read ;  but 

The  Court  said,  that  undoubtedly  it  might  be 
done»  provided  the  defendant  consented  to  it ;  and 

The  Attorney-General  consenting  for  the  defendant, 
the  rule  was  made 

Absolute. 


Adamson  ctgamst  Nobl. 

Ill  Mt^. 

TIm  Court  wffl  ^LA RKE  moved  for  the  Master  to  review  his  lax- 
iZwS*to^-  ^^^^^f  ^^  ^^  ground  that  the  witness  had  not 

ttrnT  ^w"*"  ^^^"^  called  by  the  plaintiff,  for  whom  an  allowance 
he  luw  aUowed  was  made,  when  in  fact  the  plaintiff  was  informed, 
whidi  Wire  not  jii^t  before  the  trial,  that  this  witness  would  give  evi- 
^^*^  dence  directly  against  him. 

Per  Curiam.  If  we  granted  a  rule  to  review  in 
this  case  there  would  be  no  end  to  such  applications, 
and  an  issue  would,  in  all  cases,  be  to  be  tried  before 
the  Master,  whether  a  witness  was  material  or  not. 

Rule  refused. 


1814. 


Anonymous. 


iuk 


Tlie  Court  will    TDAINE  moved  for  a  rule  to  shew  cause  why  the 
aptncflTof  Master  should  not  review  his  taxation  of  costs, 

pUntirs  witneaaes^  broagfat  too  cariy  to  tbe  aa^zea  to  attend  on  a  trial  there. 
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on  the  ground  that  he  had  not  allowed  for  divers  ex-        1814. 
pences  of  the  witnesses.    The  trial  of  the  cause  took    xkomtiious. 
place  at  York,  and  nine  witnesses  were  brought  up  on 
the  first  day  of  the  assizes,  although  the  cause  was 
entered  very  late  in  the  list  to  be  tried,  and  the  wit- 
nesses were  kept  there  eleven  days. 

Lb  Blanc  J.  Baylky  J.  and  Dampisk  J.  said,  that 
the  witnesses  need  not  have  been  brought  up  so  soon, 
and  that  they  were  the  plaintiff's  witnesses,  who  knew 
when  the  cause  would  come  on ;  but  afterwards,  on 
account  of  the  large  sum  paid  them,  they  granted  a 

Rule  Nisi. 


1814. 
lO/A 


AsHTON  and  fVife  against  Haioh. 

tifCARLETT,  on  a  former  day,  had  obtained  a  rule  Tha  whole  «- 
to  shew  cause  why  an  attachment  should  not  issue  paid,  or  ten- 
against  a  witness  Haigh,  for  not  appearing  to  give  ^^liJji^ 
evidence,  in  pursuance  of  a  subpoena,  to  attend  a  trial  •  distmee,  in 

Y  .  order  to  groand 

at  Ltancaster.  an  attacnment 

against  him  for 
not  obeying  a 

Garroo;,  Attorney-General,  shewed  cause,  and  said  rohpcnnsCa). 
that  the  question  was,  whether  sufficient  money  had 
been  tendered  the  defendant  to  pay  his  expences  of 
attendance ;  for  he  contended,  that  unless  his  reason- 
able expences  were  paid  or  tendered  him,  not  only  for 
going,  but  also  for  returning  from  the  trial,  the  de- 
fendant was  not  obliged  to  attend ;  and  for  this  he 
cited  Fuller  v.  Prentice,  i  Hen.  Bla.  40. 

Scarlett,  in  support  of  his  rule,  contended  that  it 

■  ■  ^  ■ 

(a)  See  2  Sira.  1150.  13  Eatt,  16(a),  More  fiiUy  sUted,  1 
JBU.  Rep.  36.  1  B.  Bla.  49.  2  TUtf,  6th  ed.  848.  This  doctrine  ii 
only  where  the  witneei  liTei  at  a  distance ;  for  if  the  witness  lives  within 
the  weeUyhiOs  of  mortality,  it  b  usmI  to  give  a  shilling  with  the  snb- 
poBoatidut.    2  2Ui^tthed.848. 
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1814.       was  only  neoessary  to  tender  a  ^mall  turn,  and  to  leave 
AsHTON  and    ^^  remainder  ancertain,  and  pay  it  afterwards. 

m/eagai$ui    . 

Uaioh. 

Lb  Blanc  J.  The  practice  it  otherwise ;  if  the  sum 
is  left  uncertain,  it  is  at  the  peril  of  not  being  able 
to  attach  the  witnesses. 

Rule  discharged,  but  without  costs,  on  con- 
dition that  the  plaintiff  should  not  demand 
back  the  surplus  of  the  money  paid  (6)  to 

the  defendant's  witness. 

— — ^ -         I 

(()  Tlie  money  paid  witneis  was  15/. 


\ 
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Wilson  against  Kingston.  *^^^* 

litk  Now.    • 

^y  HITTY  moved  for  a  rule  to  shew  cause  why  a  WienmM./tu 
capias   ad  satisfaciendum^   and  the   proceedings  JeS^^ii*'****' 
thereon,  should  not  be  set  aside,  on  the  enround  of  irre*  takeomid«rit 

hare  boen  told 

gularity.  A  fieri  facias  for  a  debt  had  been  issued  for  apart  of  the 
and  the  return  thereto  stated  a  levy  of  a  part,  and  that  ^g  the^i^^. 
goods  and  a  lease  of  the  value  of /.  less  than  the  ^  ?"^'* 

^  issaed  until 

amount  of  the  sum  indorsed  to  be  levied,   remained  the  sheriiflias 


now  in  the  hands  of  the  sheriff  unsold.    The  plaintiff  the/f/a.  (a). 

sued  out  a  ca.  sa.  for  the  residue,  and  the  sheriff's  return 

thereto  recited  the  former ^.yb.  and  return,  and  stated 

that  the  goods  and  lease  had  been  sold  for  — —  /.,  being 

less  than  the  debt ;  but  it  did  not  state  any  return  by 

the  sheriff,  what  had  been  done  with  the  goods  and 

lease.    Under  these  circumstances  Chitty  objected  that 

it  was  no  return  by  the  sheriff,  being  only  a  suggestion 

of  the  plaintiff's  attorney  that  the  lease  was  afterwards 

sold,  and  he  relied  on  the  judgment  given  by  Gibbs 

C.  J.  in  2  Marsh.  78.    Com.  Dig.  tiU  Execution,  H. 

Barnes^  213. 

Per  Curiam.  Rule  Nisi. 

The  Court  afterwards  pronounced  the  rule  abso- 
lute, observing  that  the  recital  was  not  sufficient,  it 
not  being  matter  returned  by  the  sheriff;  and  until  he 
had  finally  returned  what  had  been  done  with  the  pro- 
perty, no  ca.  sa.  for  the  supposed  residue  could  legally 
be  issued. 

(a)  Where  only  part  of  the  money  has  heen  levied  on  a  writ,  the  first 
writ  rnnit  be  returned  before  a  second  ezecntion  can  be  issued.  Barnes, 
213.  For  that  most  be  grounded  on  the  first  writ,  and  recite  the  proceed- 
ing! thereon.    1  Tidd,  6th  ed.  1066. 


S^SSSS  Mere**^*'^;  ;^  issued  ou  *»» 

^'^"'  U.  the  tule  he  eoi-8 
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Dixon  against  Broomfield.  ^^'^' 

U/AAbv. 

JpARKE  moved  to  set  aside  a  nonsuit.  The  action  a  memoran- 

was  brought  on  a  guarantee,  in  a  note  addressed  fcTcriTofAe^ 
to,  and  lefk  at  the  plaintiff's,  which  stated  that  *'  Mr.  plaiutirs,  in 
BromJUld  called  to  say  that  he  will  be  responsible  for  the  defendant, 
goods  delivered  to  Mr.  H."    This  was  written  by  the  ^'h'SSlrtSted" 
clerk  of  the  plaintiff  in  the  presence  of  the  defendant.  |^"f  ^'^ 
[Lord  Ellenborough  C.  J.  Was  there  any  evidence  Bponaible  for 
that  the  defendant   assented  to   itf]      Parke.    Yes.  ^S^S^t 
[Bayley  J.  Hadhesignedit?]    Parke.  Ho.    [Lord  ;;?^^^'^. 
Ellbnborough  C.  J.  said,  that  if  this  was  evidence,  tute  of  frauds. 
no  one  could  safely  go  into  a  shop,  for  any  person 
there  might  write  down  a  guarantee,  upon  which  he 
might  be  made  liable  to  a  large  amount.] 

Rule  refused. 


BoviLL  against  Turner. 

13/A   Nov. 

"MfOLLAND  moved  to  set  aside  a  nonsuit.     It  was  A  g^nmrantee  for 
an  action  for  the  price  of  coals,  the  payment  of  ^^toM)/?for 
which  the  defendant  had  guaranteed  in  these  words:  ^^  ^fl?^' 

o  ant  would  be 

•'  You  may  let  Lany  have  coals  to  50/.,  for  which  I  anawerabie  at 

.  any  timey  is  not 

will  be  answerable  at  any  time."    Coals  were  supplied  a  continuing 
for  many  years,  and  many  were,  from  time  to  time,  ?"'™"*"W- 
delivered  and  paid  for;  but  ultimately  more  than  the 
sum  of  50/.  was  in  arrear. 


(a)  See  12  East,  227.    2  Campb.  413.  436. 
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1815.  Bayley  J.     You  say  it  is  a  running  guarantee  for 

BoviLL       50/.  at  all  times. 

agaimtt 

BoUatul.  Lany  was  a  dealer ;  be  could  never  be 
supposed  to  be  confined  to  50/.  only.  There  was 
notice  afterwards  tbat  the  defendant  would  not  be  lia- 
ble further. 


Abbott  C.  J.  There  was  evidence  that  the  words 
*'  at  any  time"  were  introduced  afterwards,  because 
the  plaintiff  thought  they  were  omitted. 

Bayley  J.    He  was  only  a  guarantee  for  50/. 

Rule  refused* 


s 
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The  King  against  John  Cam  Hobhouse,  Esq. 


1820. 

5(h  Feb, 


£\fi  a  former  day,  J.  Evans  obtained  a  writ  of  habeas  The  House  of 
corpus  to  bring  up  the  body  of  this  gentleman  ing  ^oted  the 
from  his  Majesty's  gaol  of  Newgate,  in  order  to  be  dis-  ^J^"^*?  a 
charged  out  of  the  custody  to  which  he  had  been  com-  breach  of  their 

"  privileges,  for 

mitted,  by  virtue  of  a  warrant  under  the  hand  of  the  publishing  a 
Right  Honourable  Charles  Manners  Sutton,  Speaker  of  house^and  har- 
the   House    of  Commons,   for  a   contempt  of  that  ^IJ^^^ 
house.    When  the  habeas  corpus  was  first  applied  for,  to  Newgate 
no  ground  of  objection  to  the  commitment  having  pieafnre,aDd 
been  stated,  the  Court  were  disinclined  to  grant  the  J^^y^S^^^ 
writ ;  but  the  case  of  the  Kins  v.  Flower  (a)   was  re-  returned  into 

o  V  /  thit  Court  upon 

ferred  to  for  a  dictum  of  Lobd  Ken  yon  C.  J.  shew-  tL  habeas  corpu, 
ing  that  the  Court  would  grant  the  habeas  corpus  in  the  defendantf  the^ 
first  instance,  without  any  specific  grounds  being  ^^  "^5^ 
stated.  The  Cpurt,  on  the  authority  of  that  case,  and  him  out  of  ens- 
considering  that  the  question  was  one  in  which  the  ^nie  writ  of 
liberty  of  the  subject  was  involved,  directed  the  writ  ^^/^t^* 

to  issue;   and  now,  common  law  or 

under  the 
31  C.  2.  s.  2. 

The  Gaoler  of  Newgate  brought  up  the  prisoner,  ^,S2t^f 
together  with  his  return  to  the  habeas  corpus.    The  re-  course  in  the 

It  1  "■/••rx  »  fi"'  instance, 

turn  Stated,  that  on  the  ISth  of  December  1819,  John  upon  appilca- 
Cam  Hobhouse,  Esq.  was  committed  to  the  custody  of  ^""'^^T 
the  said  Gaoler,  by  virtue  of  a  certain  warrant  to  the  "P®"  affidavit, 

•;  upon  which  the 

tenor  and  effect  following:—  Court  are  to  ex- 

ercise their  dis- 
..  T^.     T  1     T-k  >  cretion whether 

'^  Die  Luna,  13th  December ,  1819-       the  writ  shall 
"  Whereas  the  House  of  Commons  have  this  day 
resolved  that  a  pamphlet  to  {Thomas  Lord  Erskine)  is 

(a)  Term  Rep. 


or  shall  not 
issue. 
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1820.  a  scandalous  libel^  and  calculated  to  inflame  the  minds 
rbx  of  the  people  to  acts  of  violence  against  the  legisla- 
HoBuousB  ^^^'  ^^^  more  particularly  against  this  House,  and 
that  it  is  a  high  contempt  of  the  privileges  and  con- 
stitution of  this  House ;  and  whereas  John  Cam  Hob* 
house  having  acknowledged  himself  to  be  the  author 
of  the  said  libel,  this  House  hath  adjudged  him  to  be 
guilty  of  a  high  contempt  of  the  privileges  and  consti- 
tutions of  Parliament ;  and  whereas  the  said  House 
hath  this  day  ordered  the  said  John  Cam  Hobhmue  to 
be  committed  to  Newgate ;  these  are  therefore  to  re- 
quire you  to  accept  into  your  custody  the  body  of  the 
said  John  Cam  Hothouse,  and  him  safely  to  keep, 
during  the  pleasure  of  the  said  House,  for  which  this 
shall  be  your  sufficient  authority. 

"  Given  under  my  hand  this  Idth  day  of 
December,   18 IQ- 
*'  Charles  Manners  Sutton,  Speaker.'' 

The  return  having  been  read  by  one  of  the  officers 
of  the  Crown  side  of  the  Court, 

Mr.  Hobhouse  prayed  the  Court  to  appoint  another 
day  to  hear  his  grounds  of  objection  to  the  warrant 
above  mentioned,  and  his  commitment  under  it ;  com- 
plaining that  the  lateness  of  the  hour,  and  his  own 
infirmity  of  health,  would  not  permit  him  to  argue  the 
case  in  the  manner  he  wished. 

The  Court  said,  that  before  they  could  grant  the 
indulgence  prayed  for  they  must  be  informed  of  the 
nature  of  the  objections  intended  to  be  submitted  to 
the  return  to  the  habeas  corpus. 

Mr.  Hobhouse  then  stated,  that  he  intended  to  urge 
the  following  objections  to  the  return :— Ptrst,  that 
the  House  of  Commons  is  not  a  Court  of  Judicature 
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iDompetent  to  decide  od  the  alleged  offence  suggested        1820. 
in  the  warrant.     Second.  That  there  is  no  adjudica-         rex 
lion  on  the  face  of  the  return;  and  therefore,  unless     hokm^useI 
the  House  of  Commons  can  adjudge,  they  cannot  issue 
such  warrant,  because  they  are  not  a  Court  of  Judi- 
cature.    Third.  Supposing  the  House  of  Commons  to 
be  a  Court  of  Judicature,  it  has  taken  under  its  cog- 
nizance that  which  cannot  be  considered  as  a  contempt, 
but  as  an  offence  at  common  law,  and  consequently 
punishable  by  the  laws  of  this  country ;  for,  the  war- 
rant describes  the  pamphlet  to  be  a  seditious  libel, 
lending  to  inflame  the  people  to  acts  of  violence 
*  against  the  legislature.     Fourth.  On  the  iface  of  the, 
return,  it  does  not  appear  that  the  party  accused  has 
ever  had  any  opportunity  of  making  his  defence, 
which  b  not  only  against  every  principle  of  English 
law,  but  is  even  contrary  to  the  proceedings  of  the 
House  of  Commons  itself.    Fifth.  Assuming  the  House 
%lf  Comsnons  to  be  a  Court  of  Judicature,  and  having 
competent  authority  to  take  a  seditious  libel  under  its 
cognizance,  it  cannot  condemn  an  Englishman  to  im- 
prisonment.   Sixth.  That  this  Court  has  power  by  vir- 
tue of  the  habeas  corpus  act,  to  liberate  a  person  com- 
mitted by  the  Home  of  Commons.  And,  Seventh.  That 
supposing  all  these  grounds  of  objection  were  not 
available,  still  there  is  a  fatal  objection  to  the  form  of 
the  warrant  of  commitment,  which  renders  it  impossi- 
ble to  detain  any  longer  in  prison  a  person  committed 
under  it ;  namely,  that  there  is  no  publication  stated 
on  the  face  of  the  warrant  ;«-the  pamphlet  in  question 
is  not  called  a  printed  pamphlet,  nor  is  the  person  ac- 
cused said  to  have  authorized  the  printing  or  publish- 
ing the  alleged  libel. 

Ths  Court,  after  considering  the  case  for  some 
time,  proceeded  to  deliver  their  judgment  to  the  fol  - 
lowing  effect :— Having  conferred  together  upon  this 

VOL.  II.  p 
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1820.        case,  we  are  clearly  of  opinion,  that^  sitting  in  this 
rkx         Court,  we  are  not  authorized  to  enter  into  the  diflcns- 

H^foouj  ^^^^  ^^  ^°y  ^^  ^^^  objections  taken  by  the  gentleman 
on  the  floor  to  this  commitment.  It  has  been  setded 
by  mady  precedientB,  brought  from  time  to  time,  be- 
fore the  different  Courts  of  Wtstndmter  Hall,  and  finally 
in  the  case  of  Sir  ti^dncis  Burdett  ▼.  AUboit  (a),  (whidi 
went  by  writ  of  error  to  the  Exchequer  Chamber  from 
this  Court,  and  ultimately  to  the  Houh  tf  Lords),  that 
it  is  competent  for  the  HaUse  of  Commom  to  comukft 
for  a  cotktempt  of  their  privileges,  and  that  they  are 
the  judges,  and  the  only  judges,  of  what  is  a  botitenkpt 
of  tl\eir  privileges.  There  are  a  great  many  cftseii  in 
which  this  Court,  and  other  Courts  of  WSkminrier 
Hallf  have  from  time  to  time  refr^ed  to  disfekiirge  a 
person  ao  committed,  on  the  ground  that  the  Com! 
has  no  authority  to  entertain  such  M  appliditioil. 
Th^  tases  of  Lord  ShafteAury  (ft)  AtA  JR.  v.  Pafiy  (v>, 
are  decisive  authorities,  to  shew  that  the  CbUrls  of 
Weitmimter  Hdli  cannot  judge  of  any  law,  cfUslMi,  or 
usage  of  Parliament,  and  conseqUendy  they  cttinot 
discharge  a  person  committed  f6r  h  coni&alkpl  6t  Par- 
liament.  The  power  of  commitm^t  foi^  bbnt^mpt  is 
incident  to  every  Court  of  Justice,  abd  mdfk  e^peddly 
it  belotigs  to  the  High  Couit  of  Parlt^i^etit ;  imd  Acre^ 
fore  it  is  incompetent  for  this  Court  either  to  i^dektion 
the  privileges  of  the  House  of  ComiMHS,  or  H  coltttiilt- 
inent  for  an  offence  which  they  have  adjddged  t6  be 
a  cotitempt  of  thb^  pxivileges.  H^  the  Bomi  4f 
Commons  have  adjudged,  Xm  appear^  by  the  waittf  t) 
that  the  gehtteman  on  the  floor  has  be€n  guihy  df  u 
contempt,  in  having  published  a  Seditious  ttUi^  of 
which  he  has  acknowledged  himself  to  be  f!be  author. 
We  cannot  enquire  into  the  form  of  the  commitment, 
eVen  supposing  it  is  often  to  objection  ton  the  grotod 

«  '  •         •  i"'  ■ 

—     ■  I  ■■  ,  ■    '^  i  ■  ■■■■■■■  ■  I 

(a)  14  EMst.  tUip.  1.       (A)  1  JM.  lU.  (c)  LM  lU^m.  IW. 
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HABEAS  CORPUS-  til 

of  iDformality.  Dismissing  therefore  the  general  ques-  1820. 
tion  as  to  the  power  of  this  Court  to  discharge  a  person  j^^ 
committed  by  the  House  of  Commons  for  a  contempt  of  ..  v^^ 
Its  privileges,  it  is  necessary  to  advert  to  the  circum- 
stances under  which  the  Court  granted  a  habeas  corpus 
in  this  case»  in  order  to  correct  an  erroneous  opinion 
which  seems  to  have  obtained ;  namely,  that  the  Court 
is  bound  in  the  first  instance  to  issue  the  habeas  corpus 
at  aU  events,  without  exercising  its  discretion  as  to 
the  grounds  upon  which  the  writ  is  moved.  At  the 
time  when  this  application  was  made  for  a  habeas  cor* 
pniM,  the  31  Car.  2.  c*  2.,  could  not  have  been  accu* 
ratdy  considered,  or  perhaps  brought  to  the  attention 
of  the  Court;  for  if  it  had,  the  Court  probably  would 
not  have  granted  the  writ.  The  habeas  corpus  act 
dearly  does  not  apply  to  a  case  of  this  description, 
because  it  is  confined  wholly  to  the  cases  of  commit- 
ment for  crtme,  with  the  exception  of  treason  and 
felony,  or  the  suspicion  thereof.  At  the  same  time, 
under  the  common  law  jurisdiction,  the  Court  has 
power  to  grant  a  habeas  corpus;  but  whether  it  be 
granted  under  the  common  law  jurisdiction,  or  under 
the  statute,  there  ought  always  to  be  a  proper  ground 
laid  before  the  Court,  to  justify  it  in  granting  a  writ. 
It  is  not  to  be  granted  as  a  matter  of  course,  and  at 
all  events,  but  the  party  seeking  to  be  brought  up  by 
habeas  corpus  must  lay  such  a  case  on  affidavit  before 
the  Court  as  will  be  sufficient  to  regulate  the  discre- 
tion of  the  Court  in  that  respect.  The  Court  will  not 
in  the  first  instance  grant  a  habeas  corpus,  when  they 
see  that  in  the  result  they  must  inevitably  remand  the 
party.  The  Court,  in  this  instance,  ordered  the  writ 
to  issue,  upon  a  suggestion  that  the  Court  was 
bound  at  all  events  to  grant  it ;  and  certainly  a  most 
respectable  authority  was  cited  for  that  proposition ; 
and  the  Court  being  anxious,  in  a  case  where  the 
liberty  of  the  subject  might  be  supposed  to  be  affect- 
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1820.  ed,  thought  it  right  to  grant  the  writ^  in  order  that  the 
i^i„         question  might  be   finally  setUed.     That  decision^ 

^f^'  however,  which  coald  not  but  have  been  anticipated, 
the  Court  is  now  bound  to  pronounce,  namely,  that 
the  habeas  corpus  does  not  lie  in  the  first  instance,  but 
must  be  left  to  the  discretion  of  the  Court,  when 
guided  by  grounds  stated  on  affidavit.  There  are  not 
wanting  authorities  for  this  decision.  In  the  case  of 
^he  King  v.  Schrtvier  {a),  and  in  the  case  of  the  Three 
Spanish  Sailors  (6),  the  Court,  acting  upon  this  prin- 
ciple, said,  that  they  would  not  grant  the  writ  in  a 
case  where  they  saw  that  they  must  remand  the  party 
as  soon  as  he  was  brought  up.  The  Court  is  bound 
to  exercise  their  discretion  as  to  the  grounds  laid  be- 
fore them  for  granting  the  writ,  and  they  are  not  to 
order  it  as  a  matter  of  course  in  the  first  instance.  It 
is  necessary  thus  to  remove  an  error  which  seems  to 
have  prevailed  upon  this  subject,  in  order  that  this 
case  may  not  hereafter  be  cited  as  a  precedent.  We 
are  of  opinion,  upon  the  grounds  already  stated,  that 
4he  prisoner  must  be  remanded. 

The  prisoner  was  accordingly  remanded  to  his  for- 
mer custody. 

(a)  2  Bmrr.  767.  (6)  2  Sir  JT.  BL  1324. 
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HAWKERS  AND  PEDLARS. 


MooRB  q.  t.  against  Edwards.  im^ 

M^LARKE  moved  to  set  aside  a  verdict  obtained  A  person  bujr* 

for  the  plaintiff  in  aq  action  for  penalties  on  the  sheets  and 
Hawkers  and  Pedlars'  Act.     The  defendant  bought  JjJ^^ 
books  in  sheets,  and  made  them  up,  and  carried  them  8^^rjn>m 
from  London  into  the  country^  and  sold  them  at  places  ooantry  and 
where  he  did  not  reside ;  and  it  was  contended  that  he  jf^l^thin  the 
was  a  maker  of  the  goods  within  the  exception  in  the  Sj?""J!?^ 
Hawkers  and  Pedlars'  Act  and  is  not ' 

exempted  firasL 

Abbott  C.  J.    This  case  comes  within  the  act  of  j^^kerof^e 
parliament.    A  person  going  from  London  into  the  8oodi(A). 
country  is  within  the  term  travelling,  and  the  de* 
fendant  is  not  within  the  exception  as  a  maker  of  the 
commodity. 

Bayley  J.  and  Holxotd  J.  were  of  the  same 
opinion. 

Pbr  Curiam.  Rule  refused. 

(«)  The  so  Geo,  3.  c.  41.  ■.  5.  (the  Hawken  and  Pedlan'  Act)  impoiei 
the  duty  upon  ererf  hawker ,  pedlar,  petty  chapman,  and  every  other 
trading  peraon,  gmng  from  town  to  town,  or  to  other  men's  houses,  and 
trarelling  eitfier  on  foot  or  with  hoTMS,  or  otherwise,  in  England,  fTaUt, 
or  Birwiek,  carrying  to  sell,  or  exposing  to  sale,  any  goods,  wares,  or 
merchan^K.  And  the  23d  section  provides,  that  the  act  shall  not  ex- 
tend to  prohibit  any  person  from  selling  any  printed  papers,  licensed  by 
anthority,  or  any  fish,  fruit,  or  victuals,  nor  to  hinder  the  real  workers  or 
makers  of  any  goods,  wsres,  or  manufactures  of  Great  Britain,  or  their 
children,  apprentices,  or  known  agents  or  servants  usually  remdiog  with 
aoch  real  workers  or  makers  only,  from  canying  abroad  or  exposing  to 
aale  and  selling  by  retail  or  otherwise,  any  of  the  said  goods,  wares,  or 
manu£sctares  of  Ids  or  their  own  making,  in  any  mart,  market,  or  fair, 
aod  in  every  city,  borough,  town  corporate,  and  market  town  ;  nor  any 
tinkers,  coopers,  glaiiers,  plumbers,  harness  menders,  or  other  persons 
ttBaaUy  trading  in  mending  kettles,  tubs,  household  goods,  or  harness 
vhataoever,  flrom  going  about  and  carrying  with  them  proper  materials 
tot  meadiflf  the  smm.    See  2  CAMy't  Commercial  Law,  1^. 
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HIGHWAY. 


1816. 

24M  Jan. 

An  indictnient 
against  a  pariah 
for  not  repur- 
ing»  will  not  be 
qoaalMdonan 
afEldaTit  that 
the  iraj  is  now 
inrsp«irybat 
defendant  mnst 
plead  gailt79 
andpaja  no- 
nunalflne. 


Rex  against  Lincombe  and  Wiocombe. 

'DAY LEY ^  R.  moved  to  quash  an  iDdictmait>  on 
affidavits  that  the  Toad  was  in  repair. 

Bay  LET  J.  That  cannot  be  done,  for  you  thereby 
destroy  the  evidence  which  the  indictment,  and  a  con- 
viction thereon  woold  afford,  against  the  parish,  in 
fature,  as  to  its  liability ;  and  as  yon  admit  by  your 
application  the  liability  to  repair,  and  that  the  road 
was  out  of  repair,  you  should  take  a  rale  nisi,  why  the 
defendants  should  not  be  discharged,  on  pleading 
guilty  and  paying  a  small  fine. 

Rule  M<t  accordingly. 


IMPARLANCE. 


1815. 

9M  Jifiie. 

The  Court  will 
not  grant  a  spe* 
dalimparlance, 
except  to  pre- 
vent injustice. 


Crook  against  Peat. 

g^  AMP  BELL  moved  for  leave  to  enter  a  special 
imparlance,  in  order  that  he  might  be  able  to 
plead  in  abatement  in  this  action,  which  was  brought 
against  one  of  two  executors ;  he  was  too  late  to 
plead  with  a  general  imparlance :  he  read  from  the 
Master's  book  a  rule  of  5  Anne,  to  authorize  this 
motion. 

But  Dampibr  J.,  admitting  the  motion  might  be 
made,  said  it  was  an  application  to  the  discretion  of 
the  Court,  which  would  not  interfere  but  to  prevent 
injustice,  which  did  not  seem  to  exist  in  this  case. 

Rule  refused. 
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INDICTMENT. 


Rbx  agamst  Inhabitants  ^County  o/South«        1818. 

AMPTON.  IMjipHL 

^^ASELEE  moved  lo  set  aside  a  verdict  for  the  TheGoartit 
CrowD  (on  the  trial  before  Holrotd  J.  in  Wilts.)  S^^Jgrnent 
of  an  indictment  against  the  county  of  Southampton,  ^^  an  indict- 
for  not  repairing  a  bridge.    There  was  a  plea  that  the  repairiiig  a 
Marqais  of  Buckingham  was  liable.    The  motion  was  JoTnot  ^7^ 
either  for  a  new  trial,  or  judgment  to  be  ataid  till  ^E^^^SaS^ 
event  of  the  trial  with  the  Marquis  of  Buckingham,  order;  and  if 
The  Duke  of  Chandos,  from  whom  the  Marquis  of  iiidietmeiu  not 
Buckingham  claims,  some  years  ago  pulled  down  the  ^i2b^^!° 
parapet  of  the  bridge,  and  put  up  a  Chine$e  parapet,  sp«tch,  jodg- 
but  took  away  the  bricks  and  built  another  bridge  giTen(a}*       j 
with  them.    The  question  is,  whether  that  was  done 
under  any  obligation  to  repair,  or  as  an  ornameot. 
G.  B.  has  been  on  stone.    It  is  an  old  bridge.    The 
bridges  bore  the  name  of  Chandos.     There  was  no 
evidence  of  any  thing  further  done  to  the  bridge,  but 
painting  the  wood  work. 

Batley  J.  Carrying  away  the  bricks  is  only  taking 
away  |he  old  materials  for  the  new. 

Goidee.    There  was  no  injury  by  delay  whilst  the 
bridge  wa3  repairing. 

Lord  Ellrndorouoh  C.  J.     If  there  was  anv 

(«}  The  iCbig  ▼•  the  lohabitaito  of  WMdrwarth,  1  Bar.  Bf  Aid.  63. 


216  INDICTMENT. 

1818.        doubt,  and  any  substantial  question  to  be  tried,  we 
Rex         should  be  ready  to  stay  the  judgment;  but  since  the 

iNH^SSlfNTs    ^"^  ^®*^  ^f  *^^  ^^^»  *^  ^-  InhabitarUz  of  Oxford 
nf  Cmautf  €f    sMre,  applications  of  this  kind  have  increased  so  much. 

SOUTHAMP-  _  '^*,  1.,        ^        .  .  1 

TON.         that  we  do  not  hke  further  to  mcrease  the  number. 

Gasdee.  There  are  affidavits  that  new  evidence  has 
been  obtained  since  the  trial.  There  is  no  proof  that 
the  county  had  ever  done  any  thing. 

Lord  Ellenborouoh  C.  J.  This  motion  is  to 
have  the  effect  of  a  new  trial  indirectly^  and  to  give 
advantage  of  sifting  the  present  prosecutor's  evidence, 
in  order  to  contradict  it  on  a  future  occasion. 

Gaselee.  This  case  is  of  great  importance,  as 
charging  the  county  for  ever. 

Lord  Ellenborough  C.  J*  As  binding  for  ever 
on  the  county,  we  will  suspend  it ;  but  not  generally, 
only  till  we  shall  make  further  order ;  and  we  expect 
that  in  the  mean  time  all  reasonable  speed  be  used 
to  try  the  question  with  the  Marquis  of  Bucking' 
ham,  and  that  it  be  brought  to  a  conclusion  with  as 
much  haste  as  the  case  will  admit  of.  And  in  case  it 
is  not  so,  we  shall  direct  judgment  to  be  entered  up 
upon  the  present  verdict. 

Rule  Nisi  for  staying  judgment  on 
these  terms. 
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Thb  King  against  The  Rbv.  Joshua  King  and        \  820. 

another.  ist  Fek 

THIS  was  an  indictment  found  against  the  de-  itknoireMon 
fendants  at  the  last  Knuttsford  quarter  sessions  the  «mnm  in  ui 
for  the  county  of  Chest er,  for  an  alleged  conspiracy  ^  oonspincy  to 
to  poison,  by  means  of  arsenic,  the  cattle  of  Sir  ^f^^^^^. 
Thomas  Stanley,  Bart. ;  the  iudictment  having   been  win,  that  tiie 

omjitfv  oi  the 

removed  into  this  Court  by  certiorari.  oonnty  in  which 

the  indictoMnt 
wasfonnd  are 

Star  tie  now  moved  to  change  the  venue  from  addicted  to  foz- 
CheMre  to  Lancashire,  upon  an  afRdavit,  suggesting  ^ 
that  the  ground  of  the  supposed  conspiracy  imputed 
to  the  defendants,  was  the  circumstance  of  the  de- 
fendant Mr.  King  having  placed  in  his  lands  the 
noxious  drug  in  question,  for  the  purpose  of  destroy- 
ing foxes  and  other  vermin,  which  had  injured  his 
property ;  that  the  noblemen  and  gentlemen  of 
Cheshire,  who  were  likely  to  serve  upon  the  jury  sum- 
moned to  try  the  indictment,  were  much  addicted  to 
fox-hunting ;  and  that  several  injurious  statements 
having  appeared  in  the  public  newspapers  upon  the 
subject  of  the  charge  imputed  to  the  defendants,  pre- 
judicial to  their  character  and  motives,  deponent  for 
these  reasons  verily  believed,  that  he  should  not  have 
a  fair  and  impartial  trial  in  the  county  of  Chester. 

The  Coubt  said  they  could  not  assume  that  all 
the  gentlemen  of  the  county  of  Chester,  who  might  be 
summoned  to  discharge  their  duty  as  jurors,  would  do 
injustice  to  the  defendant,  by  reason  of  the  pleasure 
they  took  in  the  amusement  of  fox-huuting ;  and  as 
no  suggestion  was  advanced  that  the  prosecutor  was 
the  author  of  the  injurious  publications  complained 
dir,  there  was  no  ground  for  changing  the  venue. 

Rule  refused. 
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INQUIRY. 


1820. 


WiLUAMS  against  Rbbves. 


Motion  to  let     HpHIS  was  a  rule  obtained  on  the  last  daj  of  last 
MoahrtSLsi'  Term^  calling  on  the  plaintiff  to  shew  cause  why 

iBwt^^mide    ^^  inquisition  in  this  case  should  not  be  set  aside^  on 
onaffid|ivits,io  the  ground  of  excessive  damages  (a). 

be  produced  at 
the  time  the 

rale  is  gimntML  jP.  PoUock  now  shewed  cause^  and  contended  that 
where  tach  a  ^^  ^1^  must  be  discharged^  with  costs,  having  been 
ma^  oiTSe  °^®^^^  ^®'  without  any  affidavit  whatever,  and  drawn 
last  day  of  up  afterwards,  as  of  the  last  day  of  last  Term,  apon  an 
affidarit,  and  affidavit  swom  several  days  after  the  Term,  befc»e  a 
^^t^^^rdt"  judge  at  chambers.  It  was  quite  irregular  to  draw  up  - 
^^}^P^^^  a  rule  upon  an  affidavit  which  had  not  existence  at 

affidavit  swora  *^ 

before  a  judge    the  time  the  rule  was  granted. 

in  yacation,  the 
Court  in  this 

2d™e^i?UiS      •'•  ^^^^f  '^  support  of  the  rule,  stated  that  the 
costs.  writ  of   inquiry   had  only  been  executed   at  three 

o'clock  in  the  afternoon  of  Saturday,  the  27th  of 
November,  and  on  the  Monday  following  the  motion 
was  made;  so  that  every  indulgence  ought  to  be 
allowed  for  the  inadvertence  of  omitting  then  to  pro- 
duce an  affidavit,  supposing  it  Co  have  been  neces- 
sary, which  he  submitted  it  was  not;  because  this 
being  a  writ  of  inquiry  issuing  out  of  this  Court,  any 
injustice  done  to  the  defendant  would  entitle  him  to 
relief,  without  any  affidavit.  The  action  was  for  a 
common  assault,  and  the  jury  gave  250/.  damages. 
The  defendant,  in  pursuance  of  the  order  made  last 


{a)  Fiie  mUe,  1  Vol.  729. 
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Term,  had  paid  100/.  into  Court,  as  the  condition  of        18^0. 
drawing  up  the  rule  niri,  and  therefore  the  Court     williami 
would  hardly  deprive  him  of  the  benefit  of  the  rule.        agauut 
upon  this  preliminary  objection,  that  no  affidavit  was 
produced  at  the  time  the  motion  was  made. 

Baylbt  J.  (the  only  judge  in  Court  at  the  tinve 
the  rule  came  on)  said,  it  was  utterly  impossible  to 
grant  such  a  motion  as  this,  without  an  affidavit. 
Had  the  defendant's  counsel  stated  at  the  time  he 
moved,  that  he  was  not  then  furnished  with  an  affi- 
davit, probably  the  Court  might  have  allowed  him  to 
apply  to  a  judge  at  chambers,  or  have  permitted  him 
to  draw  up  the  rule,  upon  producing  the  requisite  affi- 
davit. The  only  indulgence  that  could  be  now  allowed 
the  defendant  was,  to  permit  him  to  draw  up  the  rule 
as  of  the  first  day  of  the  present  Term,  on  the  affidavit 
•worn  in  vacation. 

PoUock  said  he  would  not  resist  this  indulgence, 
provided  the  defendant  was  ordered  to  bring  the  whole 
damages  into  Court,  as  he  understood  that  the  defend- 
ant had  now  left  the  country. 

Batlet  J.  said  this  was  )l)nt  reasonable,  under  the 
circumstances  stated,  and  ordered  that  the  whole  money 
should  be  brought  into  Court  within  two  days,  other- 
wise the  rule  to  be  discharged  with  costs.  The  case 
was  afterwards  mentioned  to  the  Court,  Evans  com- 
plaining of  the  hardship  of  these  terms  ;  when 

The  Coubt  said,  that  he  ought  to  have  come  with 
proper  instructions  in  the  first  instance;  and  as  he  had 
not,  no  indulgence  could  be  allowed. 

Rule  discharged,  with  costs. 


««0  INQUIRY. 


1820. 

4(h  /M. 


BuRGBss  against  Royle. 


It  wttni  Oat  a    l^f  OTION  to  set  aside  the  inquisition  in  this  case, 

notice  of  exe-     XTJL   *.       .  i     -^         »i         n         »  •  i     •..     t_   • 

eating  a  writ  of  ^or  irregularity  ;  the  alleged  irregulanty  beingy 

^22J[^^  that  there  were  two  notices  of  executing  the  writ  qf 
contiiuied  or     inquiry,  and  two  countermands.     Notice  of  executing 

Gomitennaiided     i.i...  ■  i»«t 

imt  once,  the  the  wnt  of  inquiry  was  given  on  the  1st  for  the  lOtn 
^g  w^ OP.  ^^  December.  On  the  9th  it  was  countermanded  for 
u  to  the  prac-    the  I4tb.  and  on  the  latter  day  it  was  again  connter- 

tice;  but  where  ./  o 

sereral  notioes  manded  and  continued  for  the  I5th*  fresh  notice 
man^Tof  en*  ^^^  again  gi?en  on  that  day  for  the  23d,  when  in  fact 
qiriry  had  been  the  inquiry  was  executed. 

serred,  and  at  ^      ^ 

length  tliere 

and  not  a  con-  Abraham  noWf  in  support  of  the  rule  for  setting 
^^  it^wM  ***^^  ^®  inquisition,  contended*  from  analogy  to  the 
held,  that  the    practice  in  giving  notice  for  trial  in  causes  where  the 

inqiniition  un-  •       t  %  %  ut 

deritwaaregu-  parties  have  joined  issue,  that  the  notice  could  be 
^'  continued  but  once,  whereas  here  there  have  been  two 

several  notices,  and  the  like  number  of  countermands; 
and  he  referred  to  Tidd,  609.  6th  ed.  where  it  is  laid 
down,  *'  that  notice  of  inquiry  may  be  continued  or 
countermanded,  in  like  manner  as  notice  of  trial;" 
and  it  is  there  said,  **  that  in  the  Common  Pleas  a 
notice  of  inquiry  can  be  continued  but  once  (a)/'  It 
is  not  competent  for  a  party  in  the  case  of  a  trial  to 
continue  his  notices,  and  go  on  successively  counter- 
manding and  continuing.  Therefore,  from  analogy  to 
the  case  of  notice  of  trial,  there  can  be  but  one  con- 
tinuance, and  one  countermand.  The  practice  in  this 
respect  did  not  appear  to  be  distinctly  laid  down  by 
Tidd,  but  as  the  rule  prevailed  in  C.  P.,  it  was  to  be 
hoped  that  the  practice  of  both  Courts  might  be  con- 
current upon  so  material  a  point. 

HoLBOYo  J.,  before  whom  alone  .the  question  was 

(a)  BMntci,  297. 


INQUIRY.  fjl 

mooted^  said  he  would  meation  the  case  when  the        1820. 
Court  was  full,  which  he  did  accordingly ;  and  Burgess 


Abbott  C.  J.,  referring  to  what  was  laid  down  in 
Tldd,  009f  said  there  appeared  to  be  strong  analogy 
between  the  case  of  a  notice  of  trial  and  a  notice  of 
executing  a  writ  of  inquiry  ;  for  in  both  cases  a  jury 
is  impanelled,  although  in  the  latter  the  office  of  the 
jury  is  confined  to  the  question  of  damages.  It  is 
said  in  the  Common  Pleas,  that  a  notice  of  inquiry 
fuai  be  continued  but  once ;  but  it  was  not  said  that 
soch  was  the  practice  in  this  Court.  Adverting,  how- 
ever, to  the  analogy  between  notice  of  trial  and  notice 
of  inquiry,  and  the  Court  being  anxious  to  conform 
its  practice  with  that  of  the  Common  Pleas  as  nearly 
as  they  could,  in  an  established  rule,  it  seemed  to  be 
expedient  to  adopt  the  rule  referred  to  in  the  Common 
Fleas.  This  rule,  however,  for  setting  aside  the  inqui- 
sition, must  be  made  absolute  without  costs. 

Ifalfiord,  for  the  plaintiff.  It  turned  out  in  the  re- 
mit, that  the  last  notice  of  inquiry  served  was  a  fresh, 
and  not  a  continuing  notice.  The  Court,  therefore, 
said  that  the  objection  fell  to  the  ground ;  and  they 

Discharged  the  rule,  with  costs. 


agahtit 
RoiXE. 


fiet 
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1820. 

4tAP». 


Lloyd  against  Nbbus. 


Diidiamim-    HPRESPASS    against    the    defendant  for  seizingt 
T^tDeUm'  taking,  and  carrying  away  the  platntifiTs  goods. 

Act, 53  0.3.     Plea,  first.  Not  Guilty;  second.  That  since  the  cause 
bar  an  actum  of  o(  action  accrued,  the  defendant  had  been 


treqMswfaere    y^y  ^jjg  c^^rt  for  the  Relief  of  Insolvent  Debtors  in 

the  canie  of  ac-     ^ 

tion  arose  be-    Et^hntL  General  demurrer  to  these  pleas,  and  joinder 

fore  the  insoi*  , 

Tent  went  to     m  demurrer* 

priaon,  and  the 
damagea  were 

nnHgnidated  Hutchimon,  in  Support  of  the  demurrer,  was  stopped 

before  the  die-  •       •      ^^       . 

chaige.  by  the  Court. 


Ballantine,  for  the  defendant.  This  plea  of 
charge  by  the  Court  for  Relief  of  Insolvent  Debtors,  u 
a  bar  to  this  action.  By  the  53  G.  3.  c  102.  8. 1. 
every  prisoner,  in  any  prbon  in  that  part  of  the  uniled 
kingdom  called  England^  upon  any  process  whatso* 
ever,  issuing  from  any  Court  whatsoever,  for  any  debt, 
damage,  costs,  sum,  or  sums  of  money,  or  contempt 
for  non-payment  of  money,  who  shall  have  been  in 
actual  custody  for  some  one  of  the  said  demands 
during  three  calendar  months,  may  apply  by  petition 
in  a  summary  way  to  the  Court,  for  discharge,  accoid- 
ing  to  this  act.  By  the  10th  section  it  is  enacted, 
**  That  in  case  the  said  Court  shall  be  of  opinion  that 
such  prisoner  is  entitled  to  the  benefit  of  this  act,  then 
the  said  Court  shall  so  order  and  adjudge,  and  shall 
in  such  order  specify  the  several  creditors  and  persons 
claiming  to  be  creditors  of  such  prisoner,  who  shall 
appear  to  have  been  duly  served  with  notice  of  such 
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proceedings  as  required  by  this  act."    The  question        18M. 
here  undoubtedly  is,  whether  the  plaintiff  can  be  con-       Llotd 
sidered  as  a  creditor  within  the  meaning  of  this  act«       ^^b. 
In  support  of  the  afitrroative  of  this  proposition,  it 
may  be  reasonably  taken,  that  there  is  some  analogy 
between  the  case  6f  a  person  who  seeks  relief  under 
this  act  of  parliament,  and  that  oiF  a  person  who  is 
discharged  by  the  operation  of  the  bankrupt  laws. 
This  act  of  parliament  enables  persons  who  have  been 
in  actual  custody  for  three  months,  to  obtain  their  dis- 
charge fh>m  the  demands  of  their  several  creditors, 
and  all  such  persons  claiming  to  be  their  creditors,  at 
the  ttkne  the  insolvents  present  their  petition.    Sup- 
pose, in  the  present  case,  the  action  had  been  tried, 
mud  the  plaintiff  recovered  damages  for  the  trespass 
complfuned  of  before  the  insolvent  went  to  prison,  be- 
yond all  doubt  the  defendant  would  have  been  dis- 
charged from  the  debt.   But  inasmuch  as  the  insolveut 
goes  to  prison  before  the  action  is  determined,  it  is 
bat  reasonable,  that  as  the  cause  of  action  arose  before 
he  sought  his  discharge,  he  should  have  the  benefit  of 
bdng  fefieved  frbm  the  plaintiff's  demand.    The  de- 
fi^dant  is  aware  that  the  plaintiff  lias  a  claim  upon 
him,  and  he  inserts  his  name  in  his  schedule,  thereby 
admitting  himself  to  be  the  plaintiff's  debtor  to  the 
amount  of  the  damages  laid  in  the  declaration.    Be- 
fore the  insolvent  goes  to  prison,  he  knows,  by  the 
declaration,  what  damages  the  plaintiff  claims,  and 
thereby  he  is  enabled  to  insert  in  his  schedule  the 
plaintiff's  demand  as  a  debt,  from  which  he  seeks  to 
be  dbcharged.    In  the  case  of  a  bankrupt  the  same 
prindple  is  generally  acted  Upon.  Where  the  damages 
are  unliquidated,  for  some  act  done  before  the  bank- 
ruptcy, the  creditors  go  "before  the  commissioners,  and 
swear  that    they  have    sustained    certain    specified 
damages  by  reason  of  the  bankrupt*s  conduct.    But 
in  the  ci^sc  of  the  insolvent^  all  he  can  do  is  to  stale 
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1820.  in  his  schedule,  that  he  is  indebted  to  such  and  such 
Llotd  persons,  and  that  there  are  certain  other  persons  who 
5J^  have  claims  upon  him,  and  then  the  vaUdity  of  those 
claims  comes  to  be  discussed.  Undoubtedly,  in  an 
action  of  trespass,  or  in  an  action  of  assumpsit,  where 
the  damages  are  unliquidated,  it  would  be  hardly  pos- 
sibly for  the  creditor  of  the  bankrupt  to  swear  with 
precision  to  the  amount  of  the  debt  due  to  him,  and 
therefore  it  would  be  unjust  to  allow  the  certificate  of 
the  bankrupt  to  operate  in  bar  of  such  claims.  But  a 
different  state  of  things  results  from  the  discharge  of 
an  insolvent.  He  is  discharged  altogether  firom  the 
demands  of  those  who  in  any  way  claim  to  be 
creditors.  Unless  this  construction  is  given  to  the 
act,  all  the  persons  discharged  under  it  may  be  liaUe 
for  claims  accruiog  due  before  they  petitioned  the 
Court.  Justice  and  good  policy,  therefore,  require 
that  a  liberal  construction  should  be  given  to  this 
statute. 

Abbott  C.  J.  I  am  of  opinion,  that  a  man  who 
has  a  right  to  bring  an  action  of  trespass  before  the 
insolvent  goes  to  prison,  is  not  a  creditor,  within  the 
meaning  of  this  act  of  parliament ;  and  consequent- 
ly, that  the  action  is  not  barred  by  the  plea  pleaded* 

Batlet  J.  The  plaintiff  does  not  claim  to  be  a 
creditor,  but  he  claims  damages  for  a  wrong  done,, 
which  are  not  liquidated  before  the  defendant  goes  to 
prison.  Suppose  this  had  been  an  action  for  an  as- 
sault, could  it  be  said,  because  the  plaintiff  laid  his 
damages  at  a  specific  sum,  that  he  would  therefore  be 
a  creditor  within  the  meaning  of  this  statute  ?  The 
same  observation  applies  to  this  case. 

Feb  Cdbiam, 

Judgment  for  the 
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181S. 

Anonymous.  

29M  iV0v. 

fl^HE  CSommon  Seijeant  (Knowlys,)  moved  for  d  Aa-  AcommiMioaflv 

beoi  corpus  to  1>ring  up  an  inaol  vent  debtor  'before  court  hn 
the  CommissioDer  of  the  Insolvent  Court.    The  Com-  {£^2^J^ 
missioner  had  issued  an  order  for  the  person  to  be  dtktanhnmjb^ 
Immgfat  up,  signed ''  by  the  Court/'  and  signed  by  the  a  rule  or  oHer 
Clerk  of  the  Oouii.  ^^'^^T^ 

Court/' but  not 
if  rigned  bytlie 
LoBD  ElLSNBOBOUOH  C.  J«  thought  the  applica-  commianoDer. 

tkm  was  unnecessary.  The  act  directs  the  Commis- 
sioner to  eauie  to  be  brought  before  him,  which  of  course 
gives  him  power  to  bring  the  party  before  him  by  legal 
means;  and  this  order  appears  to  the  Court  to  be  suf<- 
fldent.  It  is  an  Older  by  the  Court  constituted  by  the 
act,  and  properly  signed,  by  the  Court,  and  not  by  * 
the  Gomniissfoner^s .  name  in  his  individual  capacity, 
which  would  have  been  wrong.  The  words  of  the 
statute  are  most  imperfect ;  which  is  strange,  consider- 
ing that  the  usual  insolvent  acts  supply  the  words  '*  by 
rule  or  order  of  the  Court/'  which  would  have  been 
most  proper ;  but  here  the  words  are  so  imperfecta 
that  it  might  leave  it  doubtful  whether  a  parol  order 
would  not  be  sufficient ;  but  the  Sheriff  or  Gaoler 
ought  to  have  some  written  evidence  of  the  order,  to 
shew  as  an  authority  for  their  bringing  up  the  person^ 
and  as  an  answer  to  an  escape ;  however,  in  this  case, 
the  Commissioner  has  most  properly  sent  a  written  order 
of  the  Court,  which  we  thinlc  sufficient,  and  therefore 
there  is  no  necessity  for  a  habeas  corpus ;  but  we  can- 
not blame  the  caution  of  the  Sheriffs  or  Gaolers,  where 
the  effects  of  their  acting,  if  they  proceeded  impro- 
perly, might  be  so  penal  to  them,  and  where  there  is  a 
fair  doubt. 

Knomlys  took  nothing  by  his  motion. 
VOL.  ir.  o 
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1814. 


Clarkb  against  Davis. 


It  is  DO  objec-     JT  AWES  ohtected  to  a  note  given  to  an  insolvent, 

tioa  to  a  note      J^ 

gifen  to  an  in-  that  it  was  not  entitled  in  the  Cooit. 

iqlfent  dditor, 
that  it  b  not 

entitled  in  the       Abbott  J.  referred  to  the  Master,  who  said  it  was 

usual  SO  to  entitle  it,  but  that  it  was  not  always  done; 
he  then  referred  to  the  act,  but  said  he  could  see  no 
reason  for  it  to  be  necessary.  However,  as  it  was  to 
settle  the  practice,  he  desired  it  might  be  mentioned 
when  the  Court  was  full. 

Abbott  J.  then  referred  to  a  MS.  case  in  the  Mas- 
ter's book  in  H.  T.  1805,  in  which  such  an  objecdoD 
was  taken  by  Garrow,  and  Grosb  J.  overruled  it,  say- 
ing he  saw  no  reason  for  requiring  it. 

Objection  overruled. 


1817. 

16lA  May. 


In  re  Jones,  an  Insolvent. 


ranee. 


An  insolvent  is    TtWEATH  opposed  the  discharge  of  an  insolvent 
difldiarged,  ^ho  had  given  notice  that  he  should  be  brought 

JJ;^^  ^   up  in  the  last  Michaelmas  Term,  but  of  which  he  did 
goiarijr,  if  he    not  avail  himself.     He  then  went  up  before  the  In- 

makes  an  affi-  ■_ . 

darit  of  igno-    solvent  Debtors'  Court,  but  was  remanded.    He  then 

gave  notice  to  be  brought  up  next  Hilary  Term, 
which  he  did  not  do,  but  came  up  now  in  this  Term. 
Heath  admitted  that  he  had  filed  an  affidavit  of  ig- 
norance. 

Bayl^y  J.  This  is  a  sufficient  answer  to  the  ine- 
gularity. 

Discharged. 


^e 
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Dacosta  against  Edmunds.  . 

^  Uth  Jprii. 

THE  Attorney  General  moved  to  set  aside  verdict  Vnderwtiten 
for  the  plamtiii  and  enter  a  nonsuit,  on  a  point  to  notice  of  the 
reserved  in  an  action  on  a  policy  of  insurance  on  casks  ^^Lj^i^ 
of  oil  of  vitriol,  stowed  on  deck  fore  and  aft;  some  itowed,  wfae- 

,    ,     ,        •  tiier  on  deck  or 

were  thrown  overboard.     He  contended  that  it  was  otfaerwise, 
necessary  to  communicate  to  the   underwriters  that  ^^oll^of^ 
they  would  be  stowed  on  deck;  and  there  is  another  ▼itriol,iiiddlf- 

''  ferent  freigbt 

method  of  stowing,  to  place  them  in  a  place  parted  » payable 
off  by  the  bulk  head,  and  sunk  in  sand.  There  was  tfaepimi^Sm 
an  express  agreement  with  the  Captain  that  he  should  >towed. 
stow  them  on  deck.  Sometimes  they  are  put  in  the 
boat  on  the  deck,  in  sand.  When  stowed  on  the  deck 
less  freight  is  paid.  It  was  proved,  that  in  other  cases 
the  place  where  the  commmodity  is.  to  be  stowed  on 
deck  is  mentioned  to  the  underwriters,  and  policies 
were  produced  to  shew  that  the  place  of  stowage  was 
mentioned  in  the  policy  on  such  goods.  [Ellbnbo- 
ROUGH  C.  J.  Only  one  of  the  policies  was  so,  before 
the  policy  in  question.]  [Baylby  J.  There  was  no 
eridence  that  it  was  the  usage  of  the  trade.]  [El- 
LBNBORouou  C.  J.  said  evidence  was  necessary. 
They  should  be  stowed  safely.  Haywood  v.  Rogers, 
14  East,  I  left  it  to  the  jury  that  it  is  not  necessary  to 
communicate  this,  for  if  it  were  it  would  then  in  all 
cases  be  necessary  to  communicate  the  mode  of  stow- 
ing.] Tlie  Attorney-General  observed  that  in  this  case 
there  was  a  directly  different  mode  of  stowing. 

Lb  Blanc  J.  said,  of  course  they  were  lashed  on 
board. 

fi2 
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1814.  Dampier  J.     The  cii^umstance  of  their  being 

Dacosta      wickered  shews  they  were  sometimes  stowed  on  deck, 

againti        Otherwise  they  would  not  be  at  the  jexineace  of  wicker- 

EDMUND8.  -^  •  ^ 

mg  them. 

Le  Blanc  J.  There  was  no  evidence  that  a  different 
premium  is  paid  for  the  place  wBet^  oil  of  vitriol  is 
stowed,  that  might  have  made  a  difference.    .    . 

Ellenborouoh  C.J.     difference  perhaps  in  all 
places  in  a  ship ;  some  better :  but  not  necessary  to 
enter  into  the  history  of  every  nook  and  comer.  This, 
'  in  effecting  a  policy,  would  be  impossible. 

Rule  refused. 
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Harris  against  Aij>rit*  1 

Utk  Nov. 

TnEAKEp  at  the  desire  of  Le  Blanc  J.  repeated  a  Where  the 

motioa  which  be  bad  meationed  before  to  Lb  Ltionoa^^ 
Blanc  J.  and  moved  for  a  rule  nisi  to  produce  to  the  Sf^»  ^Jf^ 

r  tli0  BAme  taken 

plmiotifft  and  to  let  hiln  take  a  copy  of  a  mortgage  deed,  torn  him» 
.on  wbidi  the  |u:tion  wa^  brought.    The  plaintiff  had  iMiigyAtft* 
keen  apprehended  for  felpny,  and  bit  pi^pers^  with  the  S^coMirSI' 
'4i9ed  in  qa^stion,  wei?e  taken,  and  were  now  m  ^ns-  on-^aMwit 
iodjrtil  m  coostaUe;  and  it  i^ras  necessary  to  take  «  te  magiMMie 
copy  to  declare.  dStS'uSito 

gire  plaintiff  a 

Lord  Ellenborough  C.J.     We  have  not  the  on, andtopro- 
third  persons  in  whoAe  pps^^M^  the  deed  is  before  us.  on  die'tofa?^ 

plaintiff  nnder- 
taklBg  to  pay 

PeoAe  instanced  that  it  was  of  course  to  grw*  R  ezpenoes. 
nile  £ar  lords  of  manors  to  permijt  the  taking  copies  of 
the  coiirt  rdllsy  und  to  inspect  them ;  and  arule  of  this 
<kiad  was  comRmnicitted  by  Mr.  Shorty  in  the  l^t 
^gn,  where  »  rule  was  granted  to  inspect  th^  -^pies 
-of  writings,  in  whaJUK>evi^  possefpipp  they  ipight  be. 

Loan  Ellenborough  C.  J.  Customary  teqapts 
have  aon^e  dbim  on  the  court  roUs.  H^ve  you  ap- 
plied lo  the  ipagistrate,  and  has  h|e  refuse^  p^mi9- 
fion  i  As  it  is  a  wvf  motiop,  y  oi^  sbpiiI4  have  jtbpse  facty. 

Per  Curiam.  The  application  bas  not  been 
made  for  the  copy ;  apply  first,  and  tender  the  expence 
•f  making  iL 

Rule  refused. 


^SO  INSPECTION  OF  DEEDS,  «ic. 

1814.  Afterwards  on  23d  Novembm',  1814,  Peake  moved 

Hareis       agaiDi  on  an  affidavit  stating,  that  in  obedience  to  the 

J^^r^      recommendation  of  the  Court,  application  had  been 

Deed  in  felon'i  made  to  the  constable  who  had  possession  of  the  deed, 

conrtobeW*    <uid  to  the  magistrate  who  issued  the  warrant,  virith 

^*^'^'  a  tender  of  the  expences  of  a  copy ;  that  the  constable. 

refused  to  deliver  the  original  deed,  or  a  copy,  and  re- 
ferred to  the  magistrate,  who  also  refused  the  same. 

Ba  YLET  J.  Rule  mil  to  be  served  on  the  magistrate. 
Rule  abMdote         BayUy^  R.  on  25th  Jan.  1815,  shewed  cause,  and 

to  niiifiiifr>tCT 

and  gftagfM^^  the  rule  was  made  absolute,  for  a  copy  of  the  deed, 
^fel^^^S^  and  for  producing  the  original  on  the  trial  of  the 
cnsto^,  on  action,  plaintiff  undertaking  to  pay  the  ezpence  of  the 
penoet.  copy^  and  of  producing  the  deed  on  the  trial,  which 

the  Court  said  was  reasonable. 


18  IS.  Anonymous. 


UJuif. 

Ruieforin.pec  Mf^RRYAT  shewed  cause  against  a  rule  obuin- 
turn  of  a  lease,  ^  "^  ed  by  Topping,  calling  on  defendant  to  produce  a 
tain  names  of  lease  in  his  possession,  in  order  that  the  plaintiff 
subpttna  them,  might  ascertain  the  names  of  the  witnesses,  so  as  to 

subpoena  them  to  prove  the  same  in  support  of  the  ac- 
tion. He  contended,  that  this  was  to  obtain  a  disco- 
very for  which  they  ought  to  go  into  equity,  where 
they  would  not  obtain  the  names  but  upon  the  terms 
of  not  taking  advantage  of  any  forfeiture;  and  this 
Court  has  refused  to  grant  such  a  rule,  in  order  to  en- 
force a  penalty,  though  they  will  order  the  inspection 
of  corporation  books  for  the  purpose  of  supporting  a 
claim  of  right. 

Topping  was  stopped  by  the  Court.     Le  Blanc  J» 
asked  Marryat  if  he  would  admit  the  execution  of  the 
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^ttd,  which  he  refused.    Then  the  plainliflf  must  have        1818. 
his  rule ;  for  he  is  a  party  to  this  lease,  and  he  is  euti-   awomymovi. 
tied  to  an  inspection  of  it. 

Rule  absolute. 


Ramsbottam  against  Cooper.  1814. 

25M  Nov. 

^■^HE  Common  Serjeant  (Knowlys)  shewed  cause  The  Court  will 

against  a  rule  obtained  by  Marryat,  for  delivering  ^S^forta!^ 
the  copy  of  a  lease,  warrant  of  attorney,  and  judgment  spection  of  a 
thereon.   Two  years  and  half  yeai^s  rent  was  due  from  cvlarjpartoofU. 
Lady  Day  1811  to  Michaelmas  1813.    An  action  of 
osfiimpstf  for  use  and  occupation  was  brought,  and 
the  lease  was  produced,  and  plaintiff  was  defeated  on 
that  account  for  the  time  the  lease  covered,  and  only 
recovered  two  years  and  a  quarter's  rent.    The  present 
action  is  for  the  other  quarter,  and  for  half  a  year  firom 
Michaelmas  Term  1813.     [Baylsy  J.  The  former  ac- 
tion was  for  use  and  occupation.]     [Le  Blanc  J. 
They  now  go  for  the  time  that  the  lease  had  to  run.] 
Common  Serjeant.  It  is  not  stated  that  there  has  been 
any  demand  of  a  copy  of  the  lease.    The  parties  have 
no  privity ;  and  the  lease  would  therefore  be  submitted 
to  those  who  have  no  privity,  thus  shewing  the  title 
to  them. 

Le  Blanc  J.  The  lease  is  now  at  an  end.  We 
may  restrain  their  inspection  to  that  part  of  the  lease 
only  which  is  necessary  for  them  to  have  to  bring 
their  action  on. 

Ellenborough  C.J.  We  will  attend  to  any 
ternu  you  may  wish  to  impose  on  them. 

» 

Ba YLEY  J.  They  need  only  give  you  the  date,  term, 
uid  covenant  to  pay  rent. 


INSrECTlON  OF  DEE  US, 

1S14.  ELtKNBonouGH  C.  J.  The  commuaicatioii  may  be 

IUHHo-n*M   as  penurioQS  as  will  be  necessary  to  satisfy  thii  mle. 
Cm^r.      ^^°  ^^y  P"^  paper  over  the  top  and  bottom,  and 
shew  them  only  the  part  they  want. 
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INTEREST. 


Bishop  against  Best.  ^^^^' 

WySPINASSE  shewed  cause  against  a  rule  which  Ooortwiiiaoi 
had  been  obtained  by  F.  Pollock,  for  a  reference  SS^^Tfo-^ 
to  the  Master  to  calculate  interest  upon  a  judgment  |gg]^^^^ 
recovered  in  an  action  upon  a  biU  of  exchange*    It  a«mi  opoB  a 
was  admitted  that  interest  might  be  given  in  an  ac-  dMuige  (•). 
ticm  upon  the  judgment  (b),  but  it  could  not,  it  was 
insisted,  be  given  on  motion.     An  action  upon  a 
judgment  is  watched  jealously  by  the  law.    Hius,  by 
the  statute  for  preventing  vexatious  arrests^  the  plain- 
is  not  entitled  to  costs,  unless  the  judge  certifies  (c). 


PoUoek  urged,  that  the  Court  had  clearly  a  discre- 
tionary power  of  granting  the  rule.  The  facts  are  left 
in  the  discretion  of  the  Court. 

Per  Curiam. 

Rule  discharged. 

(a)  Where  an  action  is  bronght  on  a  bill  of  exchange,  the  Coort  will 
grant  a  mle  to  oompate  principel  and  interest  on  the  biD,  tbongfa  the 
flaintiir  died  after  inteiloeatorj  jadgmenC  dgned.  JBScrgw^  ▼•  Oreen, 
lJi:*«.S9;  uidsee  Brmtm  r.  MfmUtr,  ^  ii.  di  SL  291,  where  the 
MR  was  lost,  and  tiie  Court  granted  the  rule  upon  the  production  of  a 
copy  of  the  Un,  Terified  by  affldayit  of  the  pliiniyf's  attorney,  thft  original 
baling  been  stolen  from  his  podut.  Bnt  in  Nebom  t.  Skeridmf  8  Term 
R^.  386,  the  Conrt  refrised  a  role  to  compute  infervest  on  a  Judgment,  and 
to  aicertuB  the  damsges  suHiined  by  tiie  ptadatiirby  reason  of  the  deten- 
lioii  of  the  money  recovered. 

(»)  VUt,  BPOiM  T.  AmAui,  1  Eatt,  436. 
(c)  43  Geo,  3.  c.  46.  sec.  4. 
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1817. 

SOM  Jmme, 


Vbrnby  against  Iddings. 


inttmt  re-       J}-^  YLEY,  R,  ia  sapport  of  a  demurrer  in  an  action 
action  of  debt.  ^^  debt  on  a  mortgage  deed,  apon  a  covenant 


^2J^"2^"  therein  for  payment  of  886/.  and  interest,  alleged  to 
tfiereiiaco?e-  amount  to  940/.  The  special  demurrer  assigned  for 
rest,  and  at  all  cause,  that  940/.  were  alleged  to  be  due  and  owing; 
be^m^iTdb-  ^^^  ^^^^  ^^°^  could  not  be  due,  because  the  date  of  the 
tnS^^lS  tiki  ^®^  as  shewn  was  the  20th  o{  January.  First  objection, 
debL  J^niy—  Action  will  not  lie  for  interest.     [Per  Curiam.  Then 


prinoiiMa  and  ^^  Court  will  give  judgment  for  886/.  and  damages 
2J5lStkJfa*  ^^^  detention.]  Bayley,  R.  submitted,  that  as  the 
diviaible.  plaintiff  declares  for  one  entire  sum^  the  Court  cannot 

divide  it.    Second  objection,  that  there  was  only  a 
CQvenantto  pay  interest  upon  February  1817- 

Lord  Ellenborough  C.  J.'  He  does  not  shew 
by  the  declaration  from  what  time  the  interest  begins: 
it  may  be  for  an  old  debt. 

Bayley  J.  The  declaration  claims  886/.  and  plain- 
tiff  is  not  bound  by  the  statement  at  the  commencement 
of  the  declaration  of  a  plea  that  he  render  940/. ;  that 
has  been  held  not  to  tie  down  the  plaintiff  (a)  :  and  if 
it  appear  on  the  declaration  that  the  same  certain  debt 
is  demanded,  it  is  sufficient. 

HoLROYD  J.  Have  you  any  case  to  shew  that  iur 
terest  cannot  be  recovered  in  an  action  of  debt  where 
there  is  A  covenant  to  pay  it  ? 

Per  Curiam.  This  is  a  general  demurrer^  and  yoa 
must  shew  that  no  judgment  can  be  given  upon  the 
declaration,  and  that  nothing  can  be  recovered.    The 


(ff)  Lord  ▼.  HmutmtHp  11  Eoii,  Rep.  G2. 
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demurrer  is  too  extensive.    If  the  interest  is  uncer-        1817* 
tain,  the  Court  will  only  give  judgment  for  886/.  and       vxknet 
then  there  will  be  an  application  to  the  Court  to  refer        agai$ui 
it  to  the  Master  to  compute  the  principal  and  interest, 
and  the  interest  will  be  given  not  as  interest,  but  as 
damages  for  the  detention  of  the  debt ;  and  so  the  in- 
terest, if  uncertain,  and  therefore  cannot  be  recovered  as 
interest,  will  be  made  certain,  and  reserved  as  damages. 

Batlby  J.    The  demand  is  divisible. 

Richardson^  amicus  curia,  said,  that  there  bad  been  a 
case  in  the  last  sessions  before  the  House  of  Lords,  in 
which  they  had  held  that  interest  was  recoverable  in 
an  action  of  debt. 

LoBD  Ellen  BOROUGH  C.  J.  asked  the  name  of  the 
case ;  and  Baylet  J.  said,  that  interest  would  be  re- 
covered if  the  principal  was  paid. 

J  udgment  for  plaintiff. 


€36 


IRREGULARITY. 


iei4.  Hqmpay  against  Kbnnino. 

imgniafitj  in     d^  OMYN  obtained  a  nile^  calling  upon  the  plaintiff 
cmmd'ofan!!  ^  ^^^^  cause  why  the  writ  and  snbseqaent  pro- 

riapce  between  ceedlngs  should  not  be  set  aside  widi  costs,  for  irrego- 

tne  lecoRi  ov  ^ 

the  writ  and     larity,  for  a  variance  between  the  retam  and  the  day 
Mtiee  to  a^    of  the  notice  to  appear  at  the  bottom  of  the  writ. 

pcar»  cannot  be 
taken  adran* 

SSitiff^  4Wp«,  m  sheifiDg  cfLWpj  ii?8i«tefi  t^at  the  ap- 

filed  common  plication  was  made  too  late,    fhp  f^qts  ^eE^»  that  the 

filed  a  decUin-  writ  was  retomable  the  2d  of  May.    The  defendant 

fin  uidlifM  ^^^  appearing  on  the  1 1th,  the  plaintiff  filed  comoion 

****Hf*  ^"^5'  bail  for  him,  according  to  the  statute.    He  relied  that 

to  tne  defend*     .      _  *•.«•! 

ant.  m  the  case  of  an  uregulanty  the  party  must  come  m 

the  first  instance,  and  if  another  step  is  taken  in  the 
cause,  it  is  a  waiver  of  the  previous  irregularity.  He 
said  it  might  be  doubtful  whether  the  act  of  filing 
common  bail  was  such  a  step ;  but  he  contended  that 
what  the  plaintiff  had  subsequently  done  was  a  waiver 
of  it,  namely,  that  the  plaintiff  had  filed  a  declaration, 
and  given  notice  of  it  to  the  defendant. 


Le  Blanc  J.  the  only  judge  in  the  Court,  was  of 
opinion  that  it  was  a  waiver,  and  discharged  the  rale 
with  costs. 


J 
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Minster  against  Colbs.  ! 

4M  Feb. 

nnH£  writ  in  this  case  being  returnable  on  the  last  Where  the  de- 
return  of  Michaelmas  Term,  the  plaintiff  declared  ^^  J^^ 
debeueesH  in  the  vacation,  and  in  this  Term  mve  cd  notice  of  cx- 

ecutiiig  a  wnt 

notice  of  executing  a  writ  of  inquiry.  of  iDquiiy,  and 

then  came  with 
a  formal  ofa}ec- 

£.  Lawes  now  moved  to  set  aside  the  service  of  the  ^^I^^^a^I 
declaration,  upon  the  focmal  objection,  that  on  process  H^ered  A  SeiM 
returnable  on  or  after  the  last  return  of  a  Term,  the  siddhaoune 
pkintiff  cannot  declare  de  bene  esse;  but  ^^  ^***' 

The  Court  said  he  was  too  late  in  his  application; 
for  although  the  defendant  might  not  be  affected  until 
the  plaintiff  proceeded  to  the  execution  of  tlie  writ  of 
inquiry,  yet  knowing  of  the  objection  before,  and 
having  suffered  the  plaintiff  to  incur  further  expences, 
the  irregularity  complained  of  was  not  available. 

Rule  refused. 


1814 

Anonymous.  1 

2Uk  Jan. 

^yOMYN  shewed  cause  against  a  rule  obtained  by  PkoceeAngsiet 
Reader,  to  set  aside  the  proceedings  for  irregu-  JSlriS'ilSJie 
larity,  on  the  ground  that  no  latitat  had  been  issued.  ^  ^^^  ^^^ 
The  defendant  was  served  with  a  copy  of  a  latitat  in  withstanding 
Easter  Term  last,  and  the  declaration  was  of  Trinity  deUyiomofing 
Term  1813,  and  the  defendant  had  laid  by  till  the  ««Cottfi. 
present  motion.     Comyn  contend^  that  the  inegu- 
larity  had  been  waived;  and  proved,  by  affidavit,  that 
the  plaintiff  had  his  former  attorney's  hill,  in  which  a 
latitat  was  charged. 

But  Le  Blanc  J.  said  that  the  Court  would  not 
sanction  any  party  in  such  a  proceeding,  in  which 
they  had  gone  on  without  a  latitat,  and  also  that  they 
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1814.  did  not  even  now  shew  that  a  latitat  had  been  sued 
AvoNTxous.  out.  And  as  to  the  plaintiiTs  having  paid  for  a  latitat, 
it  made  no  difference^  for  in  fact  none  was  taken  out ; 
and  though  that  appeared  to  be  the  fault  only  of  the 
attorney,  yet  the  party  must  answer  for  the  improper 
conduct  of  his  attorney,  whose  acts  are  in  fact  his. 

Rule  absolute. 


1814 

!  Harvey  against  Bennett. 

9tk  May. 

It  11  not  neoet-     WERVIS  shewed  cause  against  a  rule  of  Bfs^,  to 
twm  *  ^egn*  quash  a  bill  of  Middlesex,  the  notice  having  the 

lari^/inand*  j^te  in  figures.    He  contended  that  it  was  not  stated 

toietAiide  the  ^ 

proceedings  for  on  the  rule  that  it  was  moved  for  irregularity,  and  that 
and  imgoltf     the  rule  should  have  been  to  quash  the  copy,  and  not 

notiM  at  the       ^u^  ^  •«. 
bottom  of  the     the  wnt. 
copy  of  a  wiit, 

toietandeti^         LoED  ElLEN BOROUGH   C.  J.      I  do  UOt  seC  that  it 

***  cW'^  ^    **  necessary  to  use  the  term  '  irregularity '  on  the  rule, 

if  it  appear  on  the  affidavit. 

Per  Curiam.    We  can  only  quash  the  copy. 

Rule  discharged. 


1 Q 1 A 

J^ ;  Anonymous. 

lOM  Nov, 

No  date  10  the    jfS!    LAWES  moved  to  set  aside  proceedings  for  ir- 
d^d^oS^b  *    regularity,  there  being  no  date  to  the  notice  of 

the  declaration. 

D  AMPiER  J.    It  is  immaterial. 

Rule  refused. 
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1814. 

MuLLETT  against  Alexander.  ^mr 

ZJ^O  LT  shewed  cause  against  a  rale  of  Andrewi,  to  Atutate,  mak- 

set  aside  the  proceedings  for  irregularity  ;  which  ^whi^Tt^' 

was,  that  the  attorney's  name  was  not  indorsed  on  the  ^"^'"^^Jjigte  . 

writ,  nor  was  there  any  date  to  the  same.    Holi  said  are  not  indon- 

.1  .  .1  ed,  actually 

the  motion  was  too  late,  ^oid ;  it  ii  no 

objection  to  a 

Andretobs  contended  that  the  statute  made  the  pro-  ^  ^^  qui^ 
cess  void,  and  therefore  no  delay  could  cure  it.    After  ^^  '*^' 
some  discussion  on  the  point  of  delay. 

Rule  absolute. 

1814. 

Anonymous.  «rrT" 

TffEADER  moved  to  set  aside  proceedings  for  irre-  improper 

gulanty,  stating  that  an  old  copy  of  a  writ  had  on  an  old  copj 
been  used,  with  the  names  of  clerks  of  the  Court  sub-  (^JJ^J^riiJ" 
scribed,  who  were  no  longer  so. 

Bay  LEY  J.      That  is  an  immaterial  part. 

Rule  refused. 

1815. 

Anonymous.  rnl^. 

^^OMYN  shewed  cause  against  a  rule  to  set  aside  yudOet  to  ^ 
judgment  for  irregularity,  which  had  been  signed  ^j,^^^t, 
as  for  want  of  a  plea.    The  action  was  on  a  judirment  though  a  bad 

*  .r      a  pleay  ia  not  to 

recovered,  and  the  plea  was  nil  debet*     Crnnyn  con-  be  treated  aa  a 
tended  that  it  was  a  nullity.    But  the  Court  asked  ^    ^* 
what  authority  he  had  for  that. 

And  Lord  Ellenborough  C.J.  said,  that  though 

it  was  a  bad  plea  on  special  demurrer,  it  was  not  a 

nullity ;    and  under  such  a  plea,  payment  might  be 

given  in  evidence;  and  it  was  so  held  by  Lord  Afans- 

field. 

Rule  absolute. 
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f 


1815. 

Btk  Jtme. 


Lowfis  against  Nbwcombb  Clarre. 


Wraof  name      t3ETIT  moved  to  discharge  proceedings ;  the  copy 
||^^P|[^^  of  die  writ  was  against  die  defendant  by  the 

attnrDcj's  un-    name  of  Thomas  Clarke  Neweambt,  and  ' 


ti^r.  was  against  Henry  Clarke  NeweonAe,  soed   by  the 

name  of  Thomas  Clarke  Newcombe,  and  the  defendant's 
attorney  had  indorsed  on  the  writ  an  undertaking  to 
appear.  The  defendant  gave  the  plaintiff  notice 
that  if  he  proceeded  in  thb  writ  it  would  be  at  his 
own  peril,  and  then  the  plaintiff  entered  an  appearance 
by  his  right  name.  He  cited  10  East,  328.  1 1  East 
225 ;  and  he  contended,  the  undertaking  was  only  to 
appear  to  the  writ ;  and  it  did  not  appear  that  the  at- 
torney at  that  time  knew  the  name  of  his  client.  But 
Batlbt  J.  thought  the  undertaking  was  a  waiver  of 

the  defect. 

Rule  refused. 


1813. 


Anonymous. 


irmniaritjui  j^BBOTT  shewed  cause  against  a  rule  obtained  by 
radom  ^da^  E.  Lawes,  to  set  aside  execution  on  two  scire  fa^ 

"*tafai*riiii«i  ^'^*'  ®°^  ^^  revive  judgment  in  an  original  action,  the 
action,oiiiittiiig  Other  to  revive  judgment  in  error  for  the  costs  in  er- 
^^w^  be  ob-  ^^'  The Jieri  facias  which  had  issued  on  the  first  ictff 
Jected  to.         facias,  and  to  set  aside  which  this  motion  was  made, 

had  been  taken  only  for  the  damages  and  costs  in 
the  original  action,  and  did  not  include  the  costs  in 
error. 

havocs  objected  to  this  mode  of  splitting  the  judg- 
ment, and  so  putting  the  defendant  to  additional  ex- 
pence  and  trouble. 

Lk  Blanc  J.  said  that  the  objection  mast  arise 
when  they  take  out  execution  for  the  costs  in  error^ 
but  not  otherwise ;  for  the  plaintiff  is  not  obliged  to 
issue  execution  for  those  costs. 
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Anonymous.  jsib. 


2B/A  Nw. 

'WMARKE  J.  shewed  cause  in   the  first  instance  Raieto  produce 
against  a  rnle  obtained  by  ChUty,  to  set  aside  a  J^^ted^^'re « 
rule  to  produce  the  record.    The  defendant  had  plead-  perfect  isme 

WBS  taken,  and 

ed  a  judgment  recovered,  to  which  there  was  a  repli-  no  costs  given 
cation  of  nul  tiel  record,   with  a  verification   and  was  OTpMS^b 
prayer  of  damages,  and  a  rejoinder  entered  for  the  *^®  ^"*  ^' 
defendant  that  there  was  such  a  record,  and  a  day  was 
given  for  its  prodnction.    The  defendant  struck  this 
out,  and  returned  the  paper  book,  with  notice  that 
he  would  rejoin  in  due  time. 

Chittyf  in  support  of  the  rule,  cited  Cremer  v.  Wick- 
€it{b),  Sandford  v.  Rogers (c),  Tidd^i  Practice  (d),  and 
observed,  that  the  defendant  could  not  be  allowed  to 
rule  the  plaintiff  to  produce  the  record  in  a  case  of 
this  nature. 


Bayley  J.  This  is  an  irregularity  on  the  part  of 
the  defendant;,  when  judgment  was  pleaded  on  one 
side  and  denied  on  the  other,  there  was  a  fit  issue^ 
and  it  was  not  competent  to  the  defendant  to  rejoin 
any  other  matter.  As  the  rule  was  opposed  in  the  first 
instance  I  cannot  give  costs.     I  wish  I  could. 

Rule  refused. 


(a)  To  a  replication  of  nul  tiel  record,  and  a  day  given,  if  the  defendant 
demur,  the  pluntiff  need  not  join  in  demnrrer ;  but  if  the  record  is  not 
produced,  may  sign  judgment.  Tipping  v.  Johnson,  2  Bo9»  &  Pul,  302. 
And  see  Myen  ▼.  Ktnij  2  New  Rep.  466.  There  is  a  distinction  between 
concluding  a  replication  of  md  iiel  record,  by  giving  the  defendant  a  day 
to  bring  it  in,  or  with  an  averment  and  prayer  of  the  debt  and  damages. 
In  the  former  case,  the  issue  is  complete  upon  the  replication ;  but  in  tlie 
latter  there  ought  to  be  a  rejoinder  that  there'is  such  a  record.  Cremer 
T.  WieAetty  1  Lord  Raymond,  550.  TUd,  Pract.  6th  ed.  798.  Chitty  on 
Plead.  1  Vol.  571. 

(5)  1  Lord  Raymond,  550.  (c)  2  fTUs,  113. 

Id)  Tidd.  Prac.  6th  ed.  798. 

VOL.  II.  R 
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r,  r.  54  c;«>.  3.  Simmons  against  Cope. 


The  order  ia       ^^URfVOOD  moved  to  set  aside  a  judgment  signed 

the  nuurgin  of      %^     ^  .  ,  _.. 

the  paper-book  lor  not  returning  the  paper  book.     The  paper 

andjTmost'Ze    ^^^^  ^^^  ^^^^^^  delivered,  with  the  regular  notice  to  be 
retwned  within  returned  within  twenty-four  hours.     It  was  not  re- 

the  34  hours,  .  •', 

and  though  it  be  turned  withm  twenty«four  hours,  nor  for  two  hours 

judftment  tign-  ^f^^r  9    ^ut  when  it  was  returned  no  judgment  had 

ed^^t  the  }}^^q  signed,  but  the  plaintiff  did  it  afterwards ;  and  il 

guiar  if  signed  was  now  moved  to  set  aside  that  judgment  as  irregular* 

after  the  ezpir-  , 

ation  of  the  24 

^^^'  Le  Blanc  J.  asked  if  there  was  any  case  on  the 

subject. 

Curwood  said  he  could  only  find  the  rule  laid  down 
generally,  that  the  paper  book  should  be  returned  id 
twentv-four  hours,  but  that  in  the  case  of  a  demand  or 
a  plea  the  defendant  is  bound  to  plead  within  twenty- 
four  hours ;  but  if  he  does  not  do  so,  but  in  fact  pleads 
before  judgment  is  signed,  the  plaintiff  cannot  after- 
wards sign  judgment :  and  he  contended  that  the  pre- 
sent case' was  analogous.    But 

Le  Blanc  J.  said  the  case  was  different,  and  the 
order  in  the  margin  of  the  paper  book  was  peremptory, 
and  that  the  rule  must  be  refused ;  but  added,  that  if 
there  was  any  authority  to  be  found,  the  case  might 
be  moved  again. 

Per  Curiam.  Rule  refused. 
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JUDGMENT. 


RucKER  against  Ansley.  ^^^' 

llth  Feb. 

rilHIS  was  a  motion  for  judgment  as  in  case  of  a  WMJBnatpedal 
nonsuit.    The  cause  was  set  down  for  trial  by  hm^HLing 
a  special  jury  for  the  sittings  at  Guildhall,  so  long  ago  fo,?5S^|^Sirs 
as  Hilary  Term  1816,  but  the  plaiutiff  had  never  ap-  witiMmtanyap- 

-_-       poiiitiiicot  ftp** 

plied  for  an  appointment  to  have  the  cause  tried.  The  paMi  for  to 
action  was  upon  a  policy  of  insurance,  and  it  appear*  theOmrt re- 
ed that  there  had  been  another  action  iried  upon  the  ?f^  ^^ 
same  policy,  in  which  the  plaintiff  was  nonsuited;  but  jiidgment  m  in 
the  Court  had  reserved  a  case,  in  which  judgment  was  ^%, 
given  in  Michaelmas  Term,  1817*     Carr  now  shewed 
cause  against  the  rule  for  judgment  as  in  case  of  a  . 

nonsuit  in  this  case,  and  contended,  that  as  the  cause 
had  in  point  of  fact  been  set  down  for  trial,  the  de- 
fendant could  not  sustain  this  application. 

HoLBOYD  J.  concurred  in  this  objection,  and  said, 
that  the  proper  course  was  for  the  defendant  to  apply 
to  the  Lord  Chief  Justice,  to  have  the  cause  appointed 
for  trial. 

F.  Pollock  for  the  defendant. 

Rule  discharged. 
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1820. 


sahirday,  Walter  agcinst  BUCKLR. 

12M  Fa. 

Where  iasae     "MJ  ULE  for  judgment  as  in  case  of  a  nonsuit.    Issue 

was  Joined^  and   JlI,  .  «, 

there  11  a  rule  was  joined  last  Michaelmas  Term^  and  a  rule  to 

rae,'aiid  notice  ^^ter  the  issue  being  taken  out  in  that  Term,  notice  of 
J^*"^Jy^"  trial  was  given  for  the  adjourned  sittings  after  the  said 
•ame  Teca  for  Term  ;  and  the  plaintiff  not  having  proceeded  to  trial 

the  HflivuiBed  ■      «  «        « 

sittiiiffB  after     at  those  sittings,  the  Question  vras,  whether  the  de~ 

^SSm^  fendant  was  entitled  to  move  for  judgment  as  in  caie 

^.io(iPl»    of  a  nonsuit. 
trialMOraiA 

^^Mbi  iSu^^  The  Coust  said  he  was ;  and  as  no  reason  was  as- 
lowtagiEWna^  signed  for  not  going  to  trial,  the  def^ndtant  couM  not 
case  of  a  wm^  be  compelted  to  accept  a  peiemplory  undertaking  at 
""  '  jg  jg."*  the  sittings  after  this  Term. 


Jg-^J2J  Ruteabsohite. 

theConrtiHl 

d^etZTto^      Oomyn  for  Hit  flaia^ttamitChitty  for  the  iehodmU 

ncqp^i  a  pe- 
remptory un- 
dertaking. 
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Skerry  against  Preston.  ..» .,1 

JTEKYLL  moved  on  btriialf  ^  th^  plaintiff  to  set  A]ii^c««ttttkl 
aside  a  rerdiot  for  thfe  d«feiidaQt^  tad  for  a  ntit  ^  t^  in  ^^^ 
trial  in  an  action  on  the  cat«  fdr  taking  a  distiQss  fol'  |^'^^«^ 
W9M  where  no  rant  Was  da6«     The  defendailt  had  right  of  ^ 
agraed  to  leoetve  interest  on  the  real  in  arroar%    Tht 
dktreai  Was  tAken  (ktobet  6tb>  1B12,  for  tltfl^  ywn 
and  a  hAlf  l^tlt.     For  the  plaintaff  it  was  «ofeitOnd«d, 
that  the  agreement  to  reoeive  interest  on  the  alMftf  ^f 
rent  had  conterted  the  rent  into  a  loan,  and  determin- 
ad  the  right  to  distrein^ 

Loro  Ellen  borough  C.  J.  This  is  only  Aa  iigrei- 
ment  for  that  which  the  law  would  have  given  him  : 
where  the  money  is  payable  on  a  partioular  day»  the 
jury  would  give  interest  as  damages. 


Burromi  contended,  that  wh^r6  nlon^y  was  payable 
under  ii  written  contract,  it  must  b^  discharged  by 
deed  of  te  high  a  nature ;  but  here  the  money  hocTued 
due  in  conseqaedce  of  die  oeciipatioB% 

BAYltfeY  J»  SuppMe  no  ^nt  wcui  dd«,  is  ttti^  the 
proper  remedy  ?  The  deflitidfint  «6if id  tUfl  diitfdn  fbr 
th^  intia'esty  bat  he  had  a  right  to  abandon  the  interest 
and  take  a  distress  for  the  rent. 

Ellbnborougu  C.  J.  There  is  here  no  suspension 
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1813.        of  the  distress,  only  an  agreement  to  pay  that  which 

' the  law  would  give  him  ;  and  the  landlord  at  any  time 

agaimi       had  a  right  to  determine  his  forbearance  and  distreiQ 

for  the  rent. 

Rule  refused. 


Preston. 


^^^^*  BuRBAGO  and  another  against  Kino. 

9M  Abv. 

Manure  b  M-     d^LARKE  moved  for  a  new  trial  on  an  action  for 
&!^^ti^  *®  P"^^  ^^  manure  sold,  tried  at  Lincoln  before 

lie  thmbyiSi-  THOMPSON,  Baron,  in  which  the  verdict  was  for  plain- 
Stctkm.     ^  tiff,  damages  40/.    There  was  an  assignment  by  a 

tenant  of  land,  of  his  stock  and  manure  to  the  plain- 
tiffs, as  trustees it>r  creditors,  and  who  took  possession 
and  sold  every  thing  but  manure.  The  defendants 
who  had  had  a  previous  assignment  of  the  lease  and 
manure,  took  possession  under  his  assignment,  and 
spread  the  manure  on  the  land.  Clarke^  for  the  de- 
fendant, contended,  that  the  manure  was  not  assigna- 
ble to  the  trustees,  for  it  would  be  contrary  to  good 
husbandry. 

Ellenborough  C.  J.  said,  the  tenant  might  as- 
sign it,  and  pass  the  legal  property  therein  to  the  pur- 
chaser, though  he  would  thereby  make  himself  liable 
to  an  action  for  bad  husbandry.  The  assignment  to 
defendant  was  before  the  assignment  to  plaintiffi;  but 
defendant  neglected  to  take  possession  till  after  plain- 
tiffs had  taken  possession,  and  their  right  to  the  move- 
able property  therefore  could  not  be  disputed.  Be* 
fendant  must  pay  the  value  of  the  manure  to  the  plain- 
tiff, and  bring  his  action  of  covenant. 

Rule  refused. 
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Rbid  against  Parsons.  .* 

7tk  Fe6. 

M^TFFORD  stated  that  this  was  a  demurrer  to  a  Whera  there  ii 

plea  to  a  declaration  in  covenant,  for  nonpay-  UMc,^t^|J^n 

ment  of  rent.     Defendant  pleaded  that  the  lease  had  nonpayment  of 

^  rent  by  the  les- 

become  void  by  the  breach  of  a  covenant  therein^  see,  the  term 
The  question  arose  upon  a  lease  which  contained  a  the lessOTa^ 
proviso  that  the  term  should  cease  upon  the  nonpay-  JJ^^e  option 
ment  of  the  rent;  and  the  question  was,  whether  the  of  determining 
defendant,  who  was  in  that  lease  the  surety  of  the  the  breach  of 
lessee,  could  take  advantage  of  such  a  termination  of  *^  P"^'^^' 
the  lease  by  the  nonfeazance  of  the  lessee,  and  by  his 
wrongful  act  in  not  paying  the  rent.    Giffbrd  con- 
tended that  this  was  the  contract  of  the  lessor ;  and  if 
he  made  such  a  contract,  he  must  abide  by  the  con- 
sequences ;  and  that  the  consequence  of  such  a  clause 
was,  upon  the  nonpayment  of  the  rent,  to  make  the 
deed  absolutely  void  by  the  express  provision,  and  not 
merely  voidable,  which  the  party  must  contend  on  the 
other  side  in  order  to  support  their  view  of  the  case ; 
and  that  here  the  defendant  was  not  the  lessee,  but 
only  the  surety  of  the  lessee,  and  therefore  it  was  not 
his  own  wrongful  act  that  had  occasioned  the  deter- 
mination of  the  lease. 

LosD  Ellenborough  C.  J.  That  makes  no  dif- 
ference ;  the  surety  is  identified  with  the  lessee ;  it  is 
just  the  same. 

Abbott  J.  In  the  case  of  Mayle  and  Finch,  the 
auditor  of  the  Crown  gave  the  acquittance,  and  not 
the  King  himself. 

The  whole  Court  thought  that  it  must  be  the 
evident  intention  of  the  parties  that  the  lease  should 
only  be  void  at  the  option  of  the  lessor,  and  that  it 
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1817.  never  could  have  been  intended  between  them,  that 
"]^~  the  lessee  should  have  the  option  of  putting  an  end 
against  to  the  lease  by  his  own  default,  and  that  bis  surety 
should  answer  an  action  for  the  rent,  by  saying  that 
the  lease  is  void,  because  the  rent  has  not  been  paid ; 
and  Bayley  J.  said,  if  this  doctrine  should  prevail, 
if  there  was  a  proviso  that  the  lease  should  be  void 
for  non-repair,  if  a  gate  was  out  of  repair,  the  lessee 
would  be  able  to  defeat  the  lease;  and  Loro  Ellen- 
BORouoH  C.  J.  said,  that  the  lessee  never  could  take 
advantage  of  his  own  wrong,  to  discharge  himself 
from  a  duty. 

Richardiofi.  was  stopped  by  the  Court. 

Loan  Ellbnborougu  C.  J.  said,  that  the  Court 
had  looked  into  the  cases,  and  thought  the  lease  void, 
as  against  the  lessee,  but  not  as  against  the  lessor,  for 
the  benefit  of  the  lessee  ;  and  that  it  was  so  in  many 
other  leases,  even  when  made  voidable  by  statute,  as 
an  ecclesiastical  lease.  But  it  cannot  be  vacated  by 
any  party  by  his  own  act,  done  in  contravention  of  the 
lease ;  and  a  party  cannot  take  advantage  of  his  own 
wrong  to  defeat  the  lease.  Co.  Lit.  £l6.  which  shews 
that  the  general  rule  is,  that  a  party  cannot  take  ad- 
vantage of  his  own  wrong. 

Judgment  for  plaintiff. 


■> 


S49 


LIMITATIONS,  STATUTE  OF. 


Hurst  against  Parrer.  ^^^^' 

9ikNmf. 

JDICHARDSON  moved  for  a  new  trials  and  to]|iet  Sabwqnait  ad- 
aside  nonsuit  in  torij  for  taking  away  plaintiff's  ^^li^^^nM 
coals ;  plea,  statute  of  limitations.    Plaintiff  proved  ^5!2fttr*^ 
subsequent  admission  by  the  defendant  of  trespass,  case  out  of 

j.jji..  1-  1  ttotnte  of  Hmi- 

and  contended  that  it  was  the  same  as  subsequent  tatioog  (a). 
promise  in  assumpsit.    Richardson  now  contended  the 
same,  and  cited  Haye  v.  Hastings j  Ld.  Raym.  389* 
■  V.  Tapper^  1(>  East^  420.     But  the  Court 

thought  this  case  of  trespass  was  not  like  assumpsit, 
where  the  new  promise  is  a  new  cause  of  action,  and 
here  the  admission  is  only  of  a  cause  of  action  at  the 
^ime^  and  non  constat j  but  statute  applied  afterwards, 
and  the  affirmative  that  the  cause  of  action  was  exist- 
ing at  the  time  lay  on  the  plaintiff. 

Rule*refused. 


(c)  S.  P.  in  a$$HmptU  or  cave  against  an  attoniey  for  ncglifenca.  SharS 
T.  Af*C4trihy,  3  i^.and  ^.  (•26. 


250 


MANDAMUS. 


[  Exparte  Morgan. 

Hie  Court  of     ^HITTY  moored  for  a  rule  to  shew  cause  why  a 
^tertevbr*^  iiiaii(2aiiiti5  should  not  issue,  directed  to  the  judge 


to    of  an  inferior  Court  of  competent  jurisdiction,  com- 

ooinpel  ft  ^oiirt 

of  iDtelor  Jii«    manding  him  to  award  a  new  trial  in  a  cause  before 
grant  ft  new      ^^^f  ^^  which  One  Morgan  was  the  defendant.    The 
t^ln  a  cause  application  was  grounded  on  an  affidavit  that  gross 
wUch  alleged    injustice  was  done  the  party  ;  and  although  no  autho- 
been  done  to     "^J  could  be  cited  in  support  of  the  motion,  yet  it  was 
MM  of  the  par-  contended,  that  as  this  Court  exercised  a  general  juris- 
diction and  superintendance  over  the  proceedings  of 
inferior  tribunals,  it  could  command  a  Court  of  inferior 
jurisdiction  to  do  justice  to  the  suitors  thereof,  or  cor- 
rect any  irregularity  in  its  proceedings. 

Per  Curiam.  We  may  command  the  judge  of 
an  inferior  Court  to  give  judgment  in  a  matter  fit  and 
proper  for  his  cognizance  ;  but  we  cannot  in  this 
manner  review  bis  proceedings,  or  try  upon  affidavit, 
any  alleged  irregularity  in  his  judgment.  If  there  is 
an  erroneous  judgment  given,  a  writ  of  error  will 
rectify  it,  if  error  lies  ;  but  we  cannot  tell  the  judge 
what  he  is  to  do.  We  can  command  him  to  give 
judgment,  but  we  cannot  interfere  to  regulate  the 
practice  of  an  inferior  Court,  because  every  inferior 
Court  is  the  proper  judge  of  its  own  practice.  Unless 
some  authority  is  cited  to  justify  this  motion,  we  can- 
not interfere  in  the  way  required. 

Rule  refused* 
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A  J814. 

Anonymous.  


im  Jan, 

A  BBOTT  moved  for  a  mandamus  to  the  surveyor  MmuUmm$ 
and  commissioner  under  an  inclosure  act,  to  as-  SmSLSiims 
certain  the  valued  a  modus;  he  proposed  to  take  the  ^^^  inclosure 

*  .  act,  to  iuquire 

rule  in  the  alternative,  ''  if  there  was  any  modus  to  if  theic  is  any 
fix  the  value."  "'^• 

LoED  Ellem BOROUGH  C.  J.  Have  you  any  prece- 
dent for  such  an  hypothetical  mandamus  ?  if  you  have 
the  rule  at  all,  you  must  take  it  in  the  first  instance  to 
enquire  if  there  is  any  modus. 

4^bbott  adopted  this  form  for  his  motion. 

Rule  Mil  granted,  to  be  served  on  the 
vicar  or  his  impropriator. 

Dam PiEE  J.  said,  that  always  before  the  inclosure 
acts  are  passed,  it  should  be  ascertained  whether  there 
is  a  modus  or  not;  for  otherwise,  the  incumbent  who 
may  have  a  large  family  will  be  obliged  to  litigate  it, 
whether  he  will  or  not,  and  he  may  not  be  able  to 
bear  the  expence. 


Rbx  against  Commissioners  of  the  Flockwold 

Inclosure. 


1817. 

23</  Jan. 


WkENMAN  shewed  cause  against  a  rule  of  E.  in  a  motion  for 
Lawes,  for  a  mandamus  to  a  commissioner  of  an  ^^  Conn?HU 
inclosure  act,  to  effect  an  exchange.    He  stated  the  JJ^^  8^*  ^ 
exchange  clause.    One  has  an  estate  in  fee,  the  other  cretion  was 
only  for  life.    He  objected  that  Mr.  Newcombe  was  oommisaionen 
only  tenant  for  life,  Gore  tenant  in  fee.    This  ex-  "^^"^ 
chanee  is  intended  to  c^ive  them  both  in  fee.  ^^  ^  ground 

^  *^  be  shewn  that 

they  ha?c  done 

Bayley  J.    Is  this  application  by  Gore'^  it wrongfiiihr. 

may,"  are  onlr  imperatire  when  the  clause  is  for  the  public  good  or  benefit.   <<  Exchange,'* 
ifliporta  eqiudity  of  interest. 


$6d  MANDAMUS. 

1817*  Marryati.    Both  Newcombe  and  Gore  apply  to  the 

i^g^         commissioners  to  effect  it,  and  they  the  commission- 
4igmiMi       gfs  refuse. 

Commission- 
ers ^fke 

iNCLosuEB.  Denman.  The  commissioners  hare  a  judicial  office, 
and  they  said  that  exchange  was  most  unfair ;  M  for 
Mr.  Newcombe,  his  family  would  lose  200^  It  was 
only  a  matter  of  favor,  where  the  estates  w«re  of  a  dit* 
ferent  degree.  The  commissioners'  affidavit  shews 
that  they  cannot  conscientiously  do  it. 

Marryatt.  It  is  desirable  to  both  parties  to  effect 
this.    Carets  land  intersects  Newcambe^s, 

Bayley  J.  Without  the  commissioner,  you  may 
exchange  for  Newcomb^s  life. 

LoBD  Ellen  BOROUGH  C.  J*  Do  you  mean  io  say 
that  your  affidavit  states  that  the  value  is  equal  i 

Bayley  J.  Who  is  to  take  care  of  your  remainde^ 
men? 

Lord  Ellenborouou  C.  J.  Have  you  any  case 
that  shews  that  this  Court  will  grant  a  mandamus  where 
a  conscientious  duty  is  left  to  the  commisdiotMn,  wlMii 
you  do  not  shew  eqaality  of  interest  or  value?  It 
would  be  subjecting  the  consciences  of  the  commis- 
sioners to  a  mandamtii. 

Bayley  J.  Are  there  any  words  that  are  neces- 
sarily imperative  on  the  commissioners? 

Marryat.  ''  Shall  and  may*'  have  been  held  ifil- 
perative. 

Bayley  J.    They  arc  not  ihc  words  here. 


MANDAMUS. 


353 


Marryat.    "  May/'  has  been  held  *'  must,"  and  a        1817> 
person  held  indictable.  lUx 

against 
COMMISSION- 

HoLROYD  J.    That  is  where  it  is  for  the  paUk     bas  qT^Ae 

Flogxwood 

good^  as  a  church  warden  to  make  a  rate.  ikclosurb. 

Marryat.  Here  the  words  are  ''  shall  and  may  be 
lawful" 

Batlby  J.  That  is  limited  by  the  word  exchange, 
that  imports  equality  of  interest*  A  tenant  for  life 
cannot  exchange  without  tenant  in  fee. 

Lord  Ellen  borough  C.  J.  How  does  it  appear 
that  this  statute  was  ever  intended  to  allow  a  commis- 
sioner to  effect  such  an  exchange  as  this  ?  It  would  be 
most  grievous  to  the  remainder-men,  if  they  could. 
**  Shall  and  may"  whitre  tb^y  arc  for  the  public  good, 
may  be  held  imperative ;  but  not  so  in  a  case  like 

this. 

Rule  dischafged. 

Anonymous. 

\zikMa9. 

'MMT^ARREN  moved  for  a  mandamus  to  be  directed  Mimdamm  n- 
ta  the  Dean  of  Hereford,    to  examine  and  xectedtoadean 
licence  a  second  curate,  on  an   affidavit  that  one  to  UcenseaM- 

'  cond  curate. 

curate  was  not  sufficient,  and  that  another  should  be 
appointed  by  the  incumlieBt,  and  approved  of  by  the 
parishioners,  and  to  be  paid  by  them,  and  also  to  en- 
qalre  into  the  party's  sufficiency.  The  Dean  refuseidf 
to  enquire  into  his  sufficiency. 

Lord  Ellenborough  C.  J.  said  that  there  did  not 

appear  to  be  any  such  office  as  a  second  curate,  and 

that  there  was  no  trace  of  any  thing  of  the  kind  in 

the  books,  and  that  the  Court  could  not  grant  a  nuin- 

damus  for  an  office  tn  Jieri. 

Rule  refused. 


I81& 
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1814. 

•  Anonymous. 

ZUt  Jan, 


AfoMbimtf  lies     W^EAKE  moved  for  a  mandamus  to  a  clergyman  to 
tov^MK?^  replace  the  clerk  of  the  parUb,  whom  the  clergy- 

d^of  the      man  discharged. 

TV  affidavit 

^mJ^S^M^  Lb  Blanc  J.  asked  if  it  was  sworn  ia  the  affidavit 

tta^  that  the  that  he  was  appointed  for  life  ?    \Peake.  It  only  states 

pointed  for  life;  generally  that  he  was  appointed ;  but  it  has  been  held 

abaolotely  ne-  ^^^  ^^  ^^  appointed  for  life.] 

oessary* 

Le  Blanc  J.    It  has  been  so  held,  but  it  is  usual 
to  state  it  in  the  affidavit. 

Writ  granted. 


1815. 

IM  Jimf. 


Anonymous. 

■ 

A  mandmmmt  to    WfEADER  moved  for  a  mandamuM  to  the  arcfa- 

the  archdeacon  Jlw    «  •111111 

to  iwear  in  the  deacon»  to  swear  in  a  churchwarden  who  had 

^-^SSdT    teen  duly  chosen. 

abioliite  in  the 

Per  Curiam.    As  it  is  only  to  swear  in,  which 
does  not  confer  any  title, 

Rule  absolute  in  the  first  instance. 


l^^'  Anonymous. 

2OM  ApriL 

If  one  parish       ^CA  RLETT  moved  for  a  mandamus  against  one  of 
officer  apiOiea  the  churchwardens  of  the  parish  of  Etham.  to 

for  a  MAnoMWff 

against  another  coficur  in  a  rate  with  the  overseers. 

to  oonenr  in 
rate,  vet  writ 

most  be  against       Per  CuRiAM.      You   must    take    the    mandamm 

both)  as  well 

asaihst  the  ap-  against  the  whole  of  the  parish  officers ;  against  yonr- 
^^^  "  ^^     selves  as  well  as  the  other  overseer.   It  has  often  been 

so  done. 

Rule  M<t . 


MANDAMUS.  255 


.  1816. 

Anonymous.  

npHE  Attorney-General  moved  for  a  mandamus,  to  Mandamaulto 

he  directed  to  the  churchwardens  of  St.  PauFs,  ^eLf  todteuJ^ 
Deptford,  to  command  them  to  give  up  the  custody  of  »  ▼estiy-book 

to  the  voitfy** 

the  vestry  book  to  the  vestry  clerk,  the  book  having  clerk,  refosed. 
been  taken  away  by  violence  at  a  vestry  meeting. 
[Lord  Ellbnborough  C.  J.  enquired  what  tenure 
the  vestry  clerk  had  in  his  office.]  The  Attorney- 
General  alluded  to  Rex  v.  Croydon,  5  T.  R.  being  an 
application  for  the  restoration  of  a  vestry  clerk. 

Lord  Ellenborough  C.J.  If  the  muniments 
belonged  to  him  as  annexed  to  his  office,  he  may 
bring  an  action  of  detainer  or  trover. 

Rule  refused. 


Anonymous. 


1814. 


I6ik  Abv. 


fWfADDY  moved  for  a  mandamus  to  certain  persons,  Mmdmmu  to 

to  deliver  up  the  keys  of  a  church  to  a  person  keyTof*^ 
who  had  been  appointed  sexton,  after  a  contested  church, refined, 
election  with  the  late  sexton's  son,  who  was  an  un- 
successful candidate,  and  now  performed  the  office, 
the  keys  having  been  delivered  to  his  mother,  the 
executrix  of  the  late  sexton,  to  whom  the  church- 
wardens had  delivered  the  keys.  In  the  case  of  Rex  v. 
Churchwardens  of  Taunton,  St.  Jameses,  Cowp.4\3.  the 
mandamus  was  to  the  churchwardens. 

Lord  Ellbnborough  C.J.  Why  did  they  not 
get  a  new  key  i  The  keys  of  the  church  are  not  like 
an  emblem  of  office,  or  the  like.  If  it  is  likely  to 
prevent  any  breach  of  the  peace,  wc  would  grant  it; 
but  you  had  better  get  a  new  key. 

Rule  refused. 


^56  MANDAMUS. 


Rex  against  Thb  Company  of  the  Proprietors  of 
•'  Margate  Harbour. 

Bntoiiirifora    ^URNEY  moved  far  a  mandamus  to  the  company, 
pajpoorrmte,  to  pay  the  poors' rate.    [Lor]>  EiiLBNBORouGH 

acSiWhad  "  C.J.    Why  cannot  you  distrain?]     Gumey.   I  made 
flo^^t^^inff  ^^^  motion  two  years  ago,  and  that  objection  was 


of  the  fraud. 


■worn  that  the   then  made  to  it,  in  consequence  of  which  we 

goods  were 

fraadulently      trained  ;  the  goods  were  boaght  in  by  the  clerk  of  die 

leased, and  that  *.        l  i  r    it  xi.     j»^* •      vi 

the  parish  Company,  to  whom  a  lease  of  all  the  distramaDle  pro- 
taTtTFim  a!^'^  perty,  which  consists  only  of  cast-iron  bencbesy  wind— 
on  thejToond    lass,  &c.  on  the  pier,  has  been  made  to  the  clerk  of 

the  company.     [Lord  Ellenborough  C.  J.    Yois. 

mean  to  say  that  the  lease  is  fraudulent;  yon  mns% 

proceed  then  on  the  assumption  of  that  fraud,  andl 

distrain  the  goods]  •    Afterwards 

Lord  Ellbnborough  C.J.  said,  as  such  a  pro- 
ceeding might  involve  the  parish  in  an  expensive 
action,  perhaps  the  facts  which  you  have  shewn  to 
the  Court  are  sufficient  to  induce  such  a  presumption 
of  fraud  as  to  justify  the  Court  in  granting  a  rale 
fiMt,  in  order  to  bring  the  question  so  far  under  dis- 
cussion as  to  induce  the  parties  to  do  what  they  ought. 

Rule  Nm. 


1817. 

19M  JIA9. 


Rex  against  The  Mayor  o/'Bridcfwatbr 


The  Cowt  re-    g^i^SELEE  moved  for  a  mandamus  in  the  first   in- 

rased  to  fix  any   ^Jf^ 

dayforaneiec-  Stance,  on  the  ground  that  the  offices  of  £^«f- 

damiu.  Tbey    gessea  and  Aldermen  were  actually  vacant. 


left  it  to  the 
proper  officer. 


Williams^  C.  F.  prayed  the  Court  that  a  late  day  io 
the  next  Term  might  be  fixed  for  the  election,  on  affi- 
davits that  some  of  the  corporation  were  abroad ;  hm 
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Lord  Ellenborough  C  J.  said,  that  the  Court  1817. 

would  not  fix  any  precise  day,  they  would  leave  that  j^^ 

to  the  chief  officer  to  do  ;  and  if  he  did  wrong,  they  x^Mayor 

might  come  to  the  Court   to    oblige   him    to    act  or  Bridg- 

"        -  WATER. 

properly. 

Rule  absolute. 


Rex  against  Mayor  of  Truro.  1816. 

1814  Abv. 

^^ASELEE  moved  for  a  mandamus  to  proceed  to  Conrtwfligniit 
^^  the  election  of  a  mayor,  there  being  no  mayor  S^^SI^iS?^ 
for  the  years  1815  and  1816,  and  no  election  having  »t*nc«»  'i^ere 

•'  ,  '  ^   a  mayor  holds 

taken  place  either  on  charter-day,  or  in  pursuance  of  orer,  or  where 

. ,  /^        .  actual  Tacancy 

11  Ueo.  1.  occaaoned  by 


Baylby  J.  granted  a  rule  niit ;  and  upon  asking 
whether  there  was  an  actual  vacancy,  or  a  mayor  de 
facto,  and  Gasdee  stating  that  the  late  mayor  held 
over,  Baylby  J.  granted  the  mandamiis. 


death  (a). 


(«)  S.  P.  in  Hckester'a  case,  on  vacancy  of  the  capital  bai^gefls, 


mored 


Anonymous. 


1815. 


9ih  Fa» 


jDULLER  moved  for  a  mandamus  to  two  justices^  Afandamut  to 

to  summon  the  Reverend  Mr.  — —  for  not  paying  JS^OT^wSn 
poor  rates,  six  rates  being  in  arrear.    Application  had  ^^^  ^^  ^^^ 
been  made  to  the  two  justices,  and  they  had  refused. 

Rule  granted. 

Rex  against  Justicbs  of  Wii/rs.  ^^^^* 

lOth  FA. 

CASBERD  moved  for  a  mandamus  to  dismiss  ap-  Mandanuuto 
1  ■■    1        .       1  .  »  1.  diamiss  an  ap- 

peal, and  that  m  the  mean  time  all  proceedings  peai  rtfnaed. 

to  be  stayed* 
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1818.  HoLBOTB  J.    Is  there  any  case  in  which  thisCSoart 

Rex  have  interposed  to  dismiss  an  appeal?    It  is  in  effect 

atrmcEs' OP  ^  **y  *^**  *^^y  ^^^^  ^^  jurisdiction. 


Wilts, 


Abbott  J.  said,  that  he  and  HolAotd  J.  (the 
only  two  Judges  in  Court)  thought  they  could  not 
grant  such  a  rule,  but  gave  Casberd  leave  to  men- 
tion it  again  to-morrow,  when  the  Court  was  fuD, 
widiout  prejudice. 

Casberd  on  the  following  day  renewed  his  appKifih 
tion.  He  stated  that  thdre  was  an  appeal  at  (beMidtimh 
mer  sessions  called  on  at  Michaelmas  sessions.  Tliere 
was  a  proposal  \h€a  to  refer,  and  consented  to,  cer- 
tainly on  the  understanding  that  the  Court  shonld 
adopt  the  decision  of  the  arbitrators.  They  were  to  con- 
sider all  legal  objections.  The  umpire  was  at  the  bar. 
It  was  agreed  afterwards  that  it  should  go  before  an 
umpire  in  the  first  instance.  The  arbitrator  decided  in 
favour  of  one  of  the  parties.  The  arbitrator  decided  on 
the  costs.  The  arbitrator  had  not  decided  the  merits, 
he  only  decided  that  there  was  no  notice  of  appeaL 

Bayley  J.  Why  did  you  appear  at  the  sessions,  if 
there  was  no  notice? 

Curwood.  There  might  be  a  notice,  but  not  alegal 
notice. 

BayIey  X  Do  you  know  6f  any  instance  in  which 
an  application  has  been  made  to  this  Court  on  the 
ground  that  the  sessions  have  done  wrong  i 

Lqrd  ELLENBORotJGH  C.  J.  If  we  Were  to  attend 
to  your  motion  we  should  have  an  application  to  this 
Court  whenever  the  parties  thought  the  sessions  had 
decided  wrongly. 


> 


MANDAMUS.  2^9 

Curwood.  We  go  on  the  ground  that  there  is  no        1818* 
other  remedy.  rex 

against 
Justices  or 

Batlsy  J.  There  are  many  cases  in  which  there  is       Wilts. 
no  other  remedy  against  the  sessions,  where  we  should 
not  interfere.    There  was  a  case,  here  some  time  ago, 
where  we  had  reason  to  think  the  sessions  were  wrongs 
but  we  refused  to  interfere. 

Ijord  Ellbnborouob  C.  J.  Our  writs  of  error  have 
accumulated,  and  this  would  increase  them  still  more, 
if  we  were  to  entertain  such  applications  in  all  cases 
where  the  sessions  are  thought  to  be  wrong. 

Rule  refused. 


s  2 


250 


MASTER  AND  SERVANT. 


1818. 


Uth  Abck 


Carr  against  Clarke. 


S^^^  npHIS  was  an  action  for  debaaching  the  plaintiffs 

actk>ufor8e-  daughter;  and  at  the  trial  before   Mr.  Bait)n 

daughur  m^t  WooD,  the  plaintiff  was  nonsuited,  on  the  ground  that 

■crnmt^^aSi*  *^^  daughter  was  not  proved  to  be  the  plaintifTs  ser- 


tbough  he  re-  vant.    It  appeared  that  she  was  sixteen  years  of 

her  wages,  and  &nd  that  the  plaintiff  her  father,  on  removing  from 

5^,Vt'if  riie  ^^^  residence,  had  left  her  behind  with  a  relaUon,  a 

isDotbisBer-  Mrs.  Shapert.  in  whose  employment  she  was  at  the 

▼ant,  he  cannot  '      •^ 

maintain  the  time  of  the  seduction.  The  father^  however,  receiv- 
^^^'  ed  from  his  daughter  a  part  of  the  wages.  Scat- 
lett  now  moved  to  set  aside  the  nonsuit,  and  have  a 
new  trial.  He  contended  that  there  was  in  this* 
case  an  animus  reveriendi  on  the  part  of  the  daughter; 
and  that  her  father  receiving  part  of  the  wages, 
and  she  herself  being  under  age,  there  was  suf- 
ficient evidence  of  service  to  maintain  the  action. 
Dean  v.  Peel  (6),  and  other  cases  there  cited,  were 
contended  to  be  distinguishable;  the  daughter,  al- 
though under  age,  being  actually  in  the  service  of 
another  person,  and  having  no  intention  of  retnmingr 
In  Posilethwaite  v.  Parkes{c),  the  daughter  was  in 


(a)  The  iijury  done  to  the  feelings  of  the  parent,  or  penon  ti^iimffiTg  i» 
loco  parentis,  are  usually  taken  into  consideration  in  estimatiiig  the  da- 
mages although  perhaps  upon  strict  legal  principles  the  damages  oouU' 
not  be  recovered  beyond  the  loss  of  serrioe.  IrwiM  y.  Deamum,  11  Eul, 
23.  The  daughter  or  servant  is  a  competent  witness  to  prove  the 
although  it  is  not  absolutely  necessary  that  she  should  be  called, 
y.  Joiepk,  Hoit,  Ni.  Pri.  451.  The  withholding  the  dangfater,  howercr, 
would  probably  fiimish  matter  of  observation. 

(i)  5  Ea$t,  45.  (r)  3  Burr.  1878. 


MASTER  AND  SERVANT.  SM 

another  service,  and  of  full  age  at  the  time  of  the  se-  1818. 
dactioo.  Dennett  v.  AUcott  (d).  "  The  rule  that  there  "^^ 
must  be  a  contract  for  service,  is  too  narrow  for  the       e^^aimt 

CLARK.B 

liberal  sentiments  of  ihe  present  time.    The  slightest 
service  has  been  held  sufficient." 

Abbott  C.  J.  Even  making  tea  has  been  said  to 
be  an  act  of  service.  But  here  there  was  in  fact  a  ser- 
vice with  another  person,  who  could  undoubtedly 
hove  brought  the  action  ;  and  then  there  might  be 
two  actions.  The  declaration  states  that  the  injury 
was  committed,  '^  the  party  then  being  the  daughter 
and  servant  of  the  plaintiff." 

Bat  LEY  J.  mentioned  Fores  v.  Wihon{e).  The 
cases  go  upon  the  express  ground,  that  the  relation  of 
master  and  servant  must  exist ;  but  the  evidence  may 
be  very  slight.  The  parties  must  stand  in  the  relation 
of  master  and  servant,  although  a  temporary  absence 
may. not  be  sufficient  to  destroy  that  relation.  If  it 
Jiad  been  establbhed  that  Mrs.  Shapert  had  paid  the 
father  the  wages,  perhaps  the  plaintiff  might  have 
ffucceeded. 

Abbott  C.  J.  This  action  is  founded  on  the  situa- 
tion of  master  and  servant,  not  upon  that  of  parent 
and  child.  When  the  father  is  in  a  condition  to  bring 
the  action,  and  the  child  is  his  servant,  that  circum- 
ttahee  may  increase  the  damages ;  but  we  can  go  no 
farther.  In  this  case,  the  allegation  that  the  child 
is  the  servant  of  the  plaintiff  is  not  proved.  She  was 
the  servant  of  another  person. 

Batlbt  J.  was  of  the  same  opinion,  and  referred  to 
Saterthwaite  v.  Duents  (/).    The  action  is  supported 

(d)  2  T.  R.  168.  per  BuOer  J.  (e)  PmUkt*9  Rep.  55. 

if)  JP.  T.  25  Geo,  3.  K.  B.    5  Ewt,  47.  c.  10. 


1818. 


MASTER  AND  SERVANT. 


Carr 

mgtdiui 

Claekb* 


1818. 

llih  jlprU. 

Master  liable 
for  accident  in 
Gonaeqnence  of 
chain-stay  of 
cart  breaking, 
when  horse  ran 
away  and  da- 
mage was  done, 
for  liis  negli- 
gence, in  not 
haying   the 
tackle  good. 


by  the  evidence  of  oae  of  the  criminal  parlies^  and 
therefore  should  be  kept  within  cloae  bounds.  The 
declaration  must  state  that  the  girl  was  the  servant  of 
the  plaintiff.  Lord  Manffield,  in  the  case  referred  to, 
after  looking  into  the  cases  said,  that  the  actico 
would  not  lie^  unless  it  was  laid  per  quod  servitum 
anUmi. 

Scarlett  then  observed,  that  Wood,  B.  was  anxious 
that  the  motion  should  be  brought  before  the  Coist 
And, 

Abbott  C.  J.  observed,  that  it  was  very  nalmal 
that  any  person  should  feel  anxious,  that  the  law  upon 
this  subject  was  rather  different  from  what  it  is. 

Rule  refused. 

Welsh  against  Lawrbncb. 

TUrOLAN  moved  to  set  aside  a  verdict  for  the  ptaia* 
tiff  for  the  value  of  a  horse  killed  by  driving 
defendant's  cart  He  questioned  whether  the  en» 
dence  supported  the  declaration,  which  averred,  Aat 
the  cart  was  under  the  management  of  the  defendanfi 
servant.  The  proof  was,  that  going  down  the  hill  the 
chain-stay  broke,  and  the  defendant's  horse  was  fiighU 
ened  and  ran  away.  It  was  averred  in  the  counts,  that 
it  was  damage  by  the  negligence  of  the  servant. 

t 

Lord  Ellenborougu  C.  J.  The  master  is  bound 
to  have  good  tackle,  and  is  negligent  if  he  does  not. 

Batley  J.  If  he  is  driving  negligently  as  to  the 
tackle,  he  is  driving  negligently. 

Nolan.  The  question  is,  whether  that  is  driving  the 
horse  negligently. 


Abbott  J.  Clearly  so. 


Rule  refiis^. 


i63 


MONEY  HAD  AND  RECEIVED. 


RoBsoN  against  Andrade. 


1816. 

12M  iVbv. 

(SfCARLETT mowed  for  a  new  trial.  Hie  piaindfl;  ta 

'^  recover  his 

Per  Curiam.  The  plaintiff  could  not  maintain  bis  £^*  ^ 
action  against  the  defendant  as  a  stakeholder,  for  the  ahevhlgenei 
plaintiff's  proportion  of  the  sum  deposited  in  the  de« 
fendant's  hands  for  the  benefit  of  the  plaintiff  and 
others^  without  shewing  the  plaintiff's  certain  exact 
proportion. 

Rule  refused'. 


(a)  See  I  SUork.  372. 
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MORTGAGOR  AND  MORTGAGEE. 


^^^^*  Anonymous. 

26/A  Abv. 

Role  mated  fjOMYN  moved^  in  an  action  of  covenant  npon  a 
m  mteu?  mortgage  deed  (a),  for  a  rule  calling  upon  the  de- 

daedi  ^J^  fendant  to  shew  cause  why  it  should  not  be  referred  to 
interaat,  ud^  th^e  Master  to  ascertain  what  was  due  for  principal  and 
Snofca^"  interest  upon  the  deed  on  which  the  action  was 
n»nt  («).  brought ;  and  why,  upon  payment  of  principal  and  in- 

terest, together  with  the  costs  of  the  action,  the  m(Nt- 
I         g&gee  should  not  be  directed  to  give  up  the  mortgage 
deed  to  the  mortgagor. 

Bay  LET  J.  To  grant  this  motion  seems  to  be  con- 
verting this  Court  into  a  Court  of  Equity.  However^ 
the  rule  nisi  may  as  well  be  granted,  as  cause  may  af- 
terwards be  shewn. 

The  Court  granted  a  rule  nisi,  which  was  after- 
wards made  absolute,  but  without  opposition. 


(a)  See  statute  7  Geo.  2.  c.  20.  s.  2 ;  and  7  T.  R.  185 ;  Bertker  t. 
Street,  8  T.  R.  326.  410,  wliere  it  was  held  that  the  Court  may  gnat  a 
role  for  a  reference  to  the  Master  to  oompute  what  b  doe  for  principal 
and  interest,  in  an  acdon  of  covenant ;  but  it  does  not  appear  to  have 
been  nsnal  to  grant  the  rule  in  the  extent  to  which  it  was  carried  in  the 
prindpal  case.  The  statute  enacts,  that  where  any  action  shall  be  bfoo^ 
on  any  bond,  for  payment  of  the  money  secured  by  such  mortgage,  or  per- 
formance of  the  covenants  therein  contained ;  or  where  an  aetion  of 
ejectment  shall  be  brought  by  any  mortgagee,  it  shall  be  lawfbl  for  the 
party  entitled  to  the  equity  of  redemption^  at  any  time  pending  ««dl  action, 
to  bring  into  Cctart  the  principal  money  and  interest,  &c«  and  by  rule  of 
Court  to  obtain  a  reconveyance,  &c. 
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MOTIONS. 


Philups  against  Wbyman.  

I2ek  Fkb. 

npHlS  was  a  motion  for  staying  proceedings  on  pay.  AndeoncedU- 
ment  of  costs ;  and  on  a  former  day  the  case  had  ^Sjugunent, 
been  fully  discussed  by  Counsel  pn  both  sides,  atid  the  ^J^  ^* 
rule  discharged .  'yon  *  wiggw- 

^  tion  that  new 

matter  has 

Abraham  now  moved  to  open  the  rule,  on  a  sugges-  '^'^^^^^ 

_  tbe  KiiowwuffiB 

tion  that  new  matter  had  come  to  the  knowledge  of  of  thepartv, 
the  agmt  in  town,  which  would  probably  alter  the  for-  ^^^^  ded* 
mer  decision  of  the  Court  if  the  rule  was  again  opened.  ^^^\^ 

Campbell  resisted  the  application,  as  being  quite 
contrary  to  practice. 

Per  Curiam.    If  we  were  to  yield  assent  to  this 

motion  we  should  be  called  upon  to  discuss  twice  over 

almost  every  case  which  comes  before  us  for  decision. 

The  time  of  the  Court  is  abundantly  too  limited  for 

the  dispatch  of  ordinary  business,  and  we  have  not 

leisure  for  works  of  supererogation. 

Refused. 

(a)  See  /lex  y.  Sheriji  of  hfiddle$ex,  1  CkUty,  445»  rale  of  court  and 
dedsioDS ;  and  TUd,  7tb  ed.  528. 

1818. 

In  re  Hellyer  and  Snook.  

12M  Rb. 

^yHITTY  had  obtained  a  second  rule  to  set  aside  The  Court  will 

an  award,  one  having  been  obtained  before  and  ^^'^^toiet 

discharged.  2^  »°  *7«^ 

°  when  a  rule  tor 

that  purpose 

Lord  Ellenborough  C.  J.    If  a  rule  has  once  ^  ^!*f?y 

««^_____,....«^«.«««»«_.«„..,....._...__.....______..___........._,_,^  been  diachaig- 

(ar)  Sec  the  Ust  case,  and  note.  ^^  W- 
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181S.       been  obtained  to  set  aside  an  award,  we  must  assume 
Amonymous.    ^^^^  ^^®  objections  taken  on  that  rule  are  all  that  can 

be  taken  te  the  award. 


1816. 


Anonymous. 


The  Gout  wm    nA  YLEYJ.  The  Court  will  not,  at  the  close  of  the 

not*  tttbe  clo00    MM 

of  ttel^rm,  Tenoi,  grant  a  lulenm  to  shew  caose  at  ChainbeiSy 

STto^tew  if  H  is  the  fault  of  the  party  that  he  has  not  come  sooner. 
^f^i^mtikA  ""^^  Court  yesterday  said  they  would  not,  under  nmk 
murtj  oonid      circumstances,  add  to  the  pressure  of  business  ai 

htm  oome         ^-^i        * 

eMller(«},        Chambers. 

Abbott  J.  said  the  same  the  next  day ;  and  added, 
that  the  practice  of  sliewing  cause  at  Chambers  was 
quite  modem. 

(a)  See  7Ui,  7th  ed«  S18i  511. 
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NEW  TRIAL. 


Hall  against  Stothard. 

^CARLETT  moved  for  a  rale  to  shew  caose  why  a  a  diem  is 

verdict  obtained  for  the  defendant  should  not  be  set  ooodnctof  his 

aside,  on  payment  of  costs,  and  a  new  trial  granted.  The  ^J^|^^ 

cause  was  tried  before  the  Lord  Chief  Baron  at  the  Spring  not  mnt  a 

Assizes  at  York,  when  it  appeared  that  the  action  was  gromid  that  the 

brought  for  refusing  to  receive  some  linseed,  which  the  Sr«iiinilned 

plaintiff  had  contracted  to  deliver  within  fourteen  days,  by  ow«»eif  ic- 

\  *'  '  cording  to  the 

the  price  being  payable  at  the  time  of  the  delivery.  A  request  of  the 
portion  of  the  linseed  had  been  delivered,  and  the  ***^*°^  ^•'' 
question  was,  whether  the  defendant  was  obliged  to 
receive  the  remainder ;  an  alteration  had  taken  place 
in  the  price  of  the  article.  The  action  was  resisted, 
on  the  ground  that  the  defendant  had  applied  for  the 
delivery  of  the  remainder  of  the  linseed,  and  that  the 
answer  was,  that  plaintiff  had  not  got  it  all  to  deliver. 
It  was  now  observed,  in  support  of  the  motion  for  a 
new  trial,  that  the  plaintiff's  clerks,  to  whom  this  ap- 
plication had  been  made,  were  in  Court,  and  the  plain- 
tiff's attorney  wished  them  to  be  called ;  but  that  the 
counsel  declined  to  pursue  that  course,  and  that  ulti- 
mately the  verdict  passed  for  the  defendant. 

Lord  Ellenborough  C.J.    The  client  must  be 

bound  by  the  conduct  of  his  counsel,  otherwise  there 

would  be  no  end  to  applications  to  the  Court  for  new 

trials.     Where  the  parties   wish  one  course  to  be 

adopted,  and  the  counsel  take  another,  the  parties 

must  nevertheless  abide  by  the  acts  of  theur  counsel, 

however  contrary  to  their  wishes. 

Rule  refused. 


(a)  Tldd,  7th  ed.  913. 
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1815. 

An  admission 
by  jnrymeny 
made  uter  they 
hare  separated, 
tboqghoathe 
dayoltrialyis 
not  aaafieieiit 
grauid  fixr  a 
•ew  trial  («)• 


Davis  against  Taylor. 

WMARKE  moved  to  set  aside  a  verdict  for  the 
defendanti  on  affidavits  that  there  was  a  conver- 
sation with  jurymen,  that  the  verdict  was  entered 
by  mistake,  and  there  were  two  persons  who  over- 
heard it  the  same  dav.  after  the  cause  was  tried. 
[Lord  Ellbnborough  C.  J.  That  will  not  do,  un- 
less it  was  at  the  time,  and  a  part  of  the  transaction, 
and  whilst  the  jury  were  together.]  Parke.  Most  of 
the  cases  in  which  an  application  of  this  nature  has 
been  refused,  has  been  where  the  conversation  has 
happened  some  time  after  the  trial ;  but  here  it  was  on 
the  same  day. 

Lord  Ellbnborough  C.  J.  It  must  be  whilst  the 
jury  are  together;  otherwise  we  should  have  all  sorts 
q{  stories  brought  before  us. 


Rule  refused. 


(a)  7Vi^  7di  ed.  915,  6. 


Hodgson  against  Barvis. 


QfCARLETT  shewed  cause  against  a  rule  of  Raine, 
for  a  new  trial  in  this  case.    The  action  was 


New  trial 
granted,  on 
Cenns  that 

Sueth^nt,  brought  for  fees  due   to   plaintiff,  as  steward  of  a 

court,  against  the  defendant,  as  one  of  the  customary 


where  verdict 
ofjnrywasper 


tenants.  Scarlett  contended,  that  if  the  rule  were 
made  absolute,  it  should  be  with  costs,  which  Raine 
opposed. 

Lord  Ellbnborough  C.  J.  said,  that  where  there 
was  any  perverseness  in  the  finding  of  the  jury,  the 
ruk  for  a  new  trial  had  been  made  absolute,  without 
costs ;  and  he  added,  that  when  at  the  bar  he  had 
often  obtained  such  rules  on  that  ground,  without 
costs.  Eventually,  he  said  that  the  costs  should 
abide  the  event. 


■N 
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Pott  against  Parker.  ! 

IIM  jipriL 

'W/' AUG  HAN,  S.  moved  to  set  aside  verdict  for  That  indict- 
plaintiff.    There  was  a  sale  of  wheat.    The  only  jury  foutS^^' 
question  was,  whether  the  price  of  it,  24/.  odd,  had  ^^^  ^^ 
been  paid.   There  was  contradictory  evidence,  and  an  pv«  eridence, 

,    J,  ^  18  no  groimd 

indictment  for  per|ary  had  been  found  against  the  for  Court  to 
witnesses  for  the  plaintiff,  and  the  character  of  the  SS\a°!^ 
defendant  was  at  stake. 

Lord  Ellenborough  C.  J.  It  was  a  question 
upon  the  credit  due  to  the  witness,  and  it  was  left  to 
the  jury.  To  grant  a  new  trial,  on  the  ground  that  an 
indictment  for  perjury  has  been  found,  would  be  new 
and  dangerous.  The  only  thing  possible  would  be,  to 
stay  execution  during  the  finding  of  the  indictment 
for  perjury ;  but  that  we  cannot  grant. 

Bat  LEY  J.  The  defendant  may  establish  his  cha- 
racter on  the  indictment  for  perjury. 

Faughan,  It  will  prejudice  the  indictment  if  there 
is  no  new  trial. 

Lord  Ellenborough  C.J.  Your  motion  is  suf- 
ficient to  answer  that ;  you  have  done  all  you  could. 

Rule  refused. 


(a)   7V</<f,  7th  ed.  914. 


G  REATWOOD  against  Sims. 


1813. 

22dJmie, 


WMARKE  said  this  was  an  action  on  a  surety  bond.  New  trial  for 

m  rw       m  r  defendant,  on 

A  verdict  at  the  sittings  after  Term  was  found  affidavit  of  sur- 
for  plaintiff,  the  cause  being  undefended  at  the  trial.  tJjS,*^  ^^ 
The  afiidavit  stated,  that  the  cause  was  a  long  way 
off;  it  was  called  on,  and  the  attorney  not  attend- 
ing,  it  was  undefended.  That  the  defendant  had  a  good 
defence,^nd  was  ready  to  pay  the  money  into  Court, 
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1813.  Ellbnbobough  C.J.  granted  a  new  trial,  on  the 

Grsatwood    terms  that  the  money  should  be  brought  into  Court^ 
"fiM^        ®"^  ^^^  judgment  should  be  given  of  the  Term,  in 
case  plaintiff  again  obtained  a  verdict ;  and  that  de- 
fendant should  forthwith  pay  the  costs  of  the  former 

trial,  and  of  this  application. 
181S. 

i6aN99.  HoLWORTHY  agotfist  Richards. 

IJ[Sft^(^!   nLOSSETT  moved  to  enter  verdict  for  the  plaio- 
^ry,  the  mo-  tiff.    This  was  an  issue  from  Chancery* 

tion  fixr  a  new  "^ 

madein^         Lb  Blanc  J.    Should  you  make  the  motion  here? 
SS'o^     It  b  usual  to  make  it  in  the  Court  of  Chancery. 

trial  haring  #^    »  -■     i 

giren  leayc  to       Ellenbobouoh  C  J.  said  that  was  the  common 
^ '  practice. 

Dampieb  J.  said  he  had  known  many  such  appli- 
cations made  to  Lord  'Erskine. 

Ellbnbobough  C.  J.  You  may  apply  to  the 
Chancellor,  and  if  he  thinks  we  should  grant  a  new 
trial,  we  will  hear  you  even  after  the  four  days  have 
elapsed. 

Blossett  stated  that  those  who  had  the  conduct  of 
this  cause  in  Chancery  thought,  that  as  the  leave  was 
given  by  the  Judge  at  the  trial  to  move,  the  motion 
should  be  made  here. 

N.  B.  It  was  afterwards  moved  in  Chancery,  and 
the  Chancellor  said  he  did  not  look  upon  the  verdict 
as  complete,  when  the  Judge  on  the  trial  had  thought 
fit  to  give  the  counsel  leave  to  move,  and  directed  a 
further  application  to  be  made  to  this  Court. 

Blosutt,  Serj.  accordingly  moved  it  again,  Wedftei' 
day,  November  19tb,  1813,  when  a  rule  nisi  was 
granted. 

(a)  At  to  the  genena  practice;  see  J%dfl,  7th  ed.  9M. 


^ 
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Smitb  Maif^t  CurF.  

°  IHth  June. 

THE  Altorney-Qenferal  moved  4o  set  aiiide  a  non-  New  trial 
''  ,  granted  on  pay- 

suit,  on  paymtat  of  costs.  The  declaration  was  ment  of  costs, 
generally  of  the  Temii  akid  there  was  no  special  memo-  ^'^onsuited 
random  ;  and  it  appeared  in  eridence  that  the  cause  J^^f5|^|J]^'^ 
of  action  accmed  after  the  first  day  of  the  Term,  and  no  sp^iia  me- 
the  writ  was  not  m  Court  to  prove  when  the  action  and  the  writ 
was  really  commenced,  and  conseqaently  the  plaintiff  J^^to^proTc 

was  nonsuited.  ^  conaniencc- 

ment  of  the  ac- 

Rule  Nisi  (afterwards  made  absolute)  on  tkm,  and  the 

.     £•         A.  cause  of  action 

payment  Ot  costs.  accrued  after 

first  day  of 
Tenn. 

Spragub  against  Michell.  ! 

WlSNS,  Serj.  moved  for  a  new  trial,  the  verdict  ConMdicUoD 

having  been  for  the  defendant,  in  an  action  for  ^uioneasuf- 

running  down  a  schooner.   At  the  trial  there  was  con-  ^^^  ^^'^^'^ 

tradictory  evidence,  but  the  learned  judge  expressed  although  tiie 

to  the  jury  a  strong  opinion  that  the  weight  of  evi-  the^urycon- 

dence  was  in  favour  of  the  plaintiff;  but  the  verdict  ^^^^^^^ 
was  given  against  that  direction  of  die  judge. 

LoBD  ELLisKBOHouGla  C  J.  Where  there  is  much 
<:ontradictory  evidence,  the  circumstance  of  the  jury 
having  come  to  a  conclusion  upon  it  different  from 
the  opinion  of  the  judge,  is  not  sufficient  ground 
alone. 

Rule  refused. 


GAtES  against  Ryan.  18 16. 

3d  May. 

ZWBBOTT  J.,  in   delivering  his  opinion   (in   the  Defendantcan- 
above  cause^  in  which  a  rule  nisi  to  enter  a  non-  ^L!?f!L^.,:» 

enter  a  nonsuit, 
vnlesB  leaTC  be  gi?en  at  the  trial,  and  can  move  only  for  a  new  trial.  But  if  the  judge  re- 
ioaed  leare  at  the  trial,  because  he  thought  it  would  be  unnecessary ,  he  will  put  the  party 
on  the  same  footing  as  if  the  leave  had  Mn  given  at  tiie  trial. 


> 
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1816.  suit  was  grdnted)  said,  if  yoa  had  not  leave,  yoa  can- 
Gatbs  not  in  strictness  move  to  enter  a  nonsuit,  bat  can  ask 
^^^  only  for  a  new  trial ;  bat  as  I  refused  on  the  trial  to 
give  yoa  leave,  on  the  ground  that  I  thonghi  it  un- 
necessary for  yovL,  you  ought  to  be  in  the  same  con- 
dition as  if  I  had  given  you  leave;  therefore  your  rule 
may  be  to  enter  a  nonsuit. 


1818. 


ISikNim. 


Doe  dem.  Roberts  against  Roberts. 


ivhen  a  un  of  HpHIS  was  an  action  of  ejectment,  in  which  a  ver- 

wS^i^i  diet  had  been  obtained  for  the  defendant,  on  the 

the  Court  will  ground  that  the  land  for  which  the  ejectment  was 

not  si'^ui^  •  •          • 

motkm  for  a  brought  had  been  conveyed  as  a  qualification  to  shoot, 

roRB thebiUof  ^^ B^^^  conveyance  was  not  considered  effectaal  to 

^^^^^-  pass  the  property.    Peake  now  moved  for  a  new  trial ; 

ed.   SemUe-^  and  observed,  that  the  objection  was  admitted. 

coDTeyanoe  of 
Umd,  in  order 

to^a^uaU.  p^^  objected  to  this  application,  that  a  bill  of  ex- 

sport,  is  valid,  ceptions  had  been  tendered  at  the  trial. 

and  oonreys  a 
qnaUficatfen. 


Per  Curiam.  You  must  make  your  election,* 
to  abandon  the  bill  of  exceptions,  or  this  motion. 
This  motion  cannot  be  granted  unless  the  biU  of  ex- 
ceptions is  abandoned. 

Peake  decided  to  abandon  the  bill  of  exceptions, 
and  objected  to  the  evidence  adduced  at  the  trial  for 
the  purpose  of  defeating  the  deed,  and  to  the  Judge's 
direction.  The  deed  was  good,  he  contended,  between 
the  parties,  no  fraud  or  deceit  having  been  practised. 

Batley  J.  intimated,  that  there  was  a  case  respect- 
ing a  parliamentary  qualification,  in  which  Lord 
Kenyan  expressed  a  very  decided  opinion  that  it  would 
pass  the  property. 
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Tripp,  amieut  curia,  said,  he  remembered  that  Lord  1818. 
Kenyan  held  that  the  property  woald  be  attachable  by  naTdm. 
the  creditors.  Roberts 

against 


Per  Curiam.  Rule  Nisi. 


Roberts. 


Ranston  against  Etteridge.  9m  noo, 

^llHIS  was  an  action  against  a  postmaster  for  penal-  Altera  verdict 
ties,  for  neglecting  to  insert  in  his  weekly  account,  ant  in  a  penal 
kept  for  tiie  information  of  the  Stamp  Office,  in  pur-  ^|^'^  not 
suance  of  the  48  Geo.  3.  c  98.  sec.  7.  the  duties  upon  §5*?'  f  "•'lu 

l^        trial  where  the 

horses  let  for  travelling.    The  cause  was  tried  before  rerdictwascon- 
Bayley  J.  at  the  Summer  Assizes  for  York;  and  af-  ^i^'g  direc- 
ter  a  verdict  found  for  the  defendant.  B/dne  moved  to  J^'^'.^f. . 

'  founded  on  a 

set  aside  that  verdict,  and  have  a  new  trial.    He  ad-  mistake,  if 
mitted  the  general  rule,  that  where  the  defendant  has  no  miscondact 
obtained  a  verdict  in  a  penal  action  a  new  trial  will  >n*^«l™7W* 
not  be  granted ;  but  this  case  was  attended  with  parti- 
cular circumstances.     The  Judge  thought  that  the 
case  on  the  part  of  the  plaintiff  was  clearly  establish- 
ed.    In  Jervoue  q.  t.  y.  Hall{b)  it  was  held,  that  a 
new  trial  could  not  be  granted  in  a  penal  action  for  a 
misdirection  of  a  Judge;  but  that  authority  wasover- 

(«)  The  Court  will  not  in  general  grunt  a  new  trial  in  penal  actions  after 
a  Terdict  for  the  defendant,  except  for  a  misdirection  of  the  judge.  The 
King  T.  iVofui,  4  M,  and  S,  337.  Brooke  y.  Middkton,  10  £atf,  2€8. 
Sirattom  t.  lUuiaU,  4  T.  R.  753.  Calcr<tft  v.  Oibbs,  5  T.  R.  19.  In  a  late 
case  in  C.  P.  that  Court  granted  a  new  trial  after  verdict  for  defendant,  in 
an  action  on  the  statute  of  tithes,  2  and  3  Edw,  6.  c.  13,  considering  that 
as  a  remedial  act.  Lord  Sel$ea  ▼.  Powell,  6  TmtiU.  297.  In  ftto  warranto 
informations,  anew  trial  maybe  granted  after  a  verdict  for  the  defendant, 
when  it  is  against  the  weight  of  evidence.  Rex  v.  fVaneis,  2  T.  R.  484. 
After  acquittal  on  indictment  for  misdemeanor  in  not  repairing  a  road,  a 
new  trial  will  not  be  granted.  The  King  v.  Mann,  4  M.  and  S,  337.  But 
the  Court  has  suspended  the  entry  of  judgment,  upon  terms,  under  parti- 
cular ctrcumstanoes,  when  manifest  injustice  would  otherwise  have  been 
produced.    The  King  v.  fFantUworth,  1  Bam,  and  Atd,  63. 

(6)   1  Wile,  Rep.  17. 
VOL.  II.  T 


274  NEW  TRIAL. 

RAMiTON  ruled  in  Wilson  v.  Rasiall  (c),  which  case  seems  also 
Ettebidce  to'break  in  upon  Tonnereau  v.  Bennett  (d).  Now,  the 
conduct  of  the  jury  may  be  more  outrageom  and 
mischievous  than  the  Judge's  misdirection ;  and  it  is 
not  laid  down  generally  and  exclusively,  that  a  dew 
trial  will  be  granted  in  no  case  except  for  a  misdirec- 
tion. The  Court  had  never  said  that  a  new  trial 
should  not  be  granted  for  such  an  error  as  that  of 
which  the  jury  had  been  guilty.  He  was  about  to  ea- 
ter upoti  the  factSi  but 

Abbott  C.  J.  said,  that  there  was  a  pteliminary 
objection,  which  should  be  disposed  of  first.  He  te* 
ferfed  to  jBr ooA,  q.  t.  v.  Middleton  (^^  and  observed,  that 
the  doctrine  held  in  that  case  had  not  been  adopted 
without  consideration.  Without  saying  th^t  the 
bands  of  the  Court  are  in  all  cases  tied  down,  I  mM 
say  thus  much,  that  the  Court  will  not  interfere  with* 
out  express  proof  of  nmamdnct  in  the  jury.  Name 
such  here.  I  think  they  were  mistaken  ;  but  that  ii 
not  sufficient.  They  were  mistaken,  because  this  Wss 
a  matter  of  direction  in  revenue  law,  and  the  provi- 
sions of  that  law  were  intended,  and  have  been  always 
held,  to  exclude  all  questions  of  intention ;  that  was 
their  object.  Perhaps  the  jury  thought  there  was  no 
intention  of  fraud ;  that  was  wrong,  but  was  no  mis- 
conduct. He  was  therefore  of  opinion  that  there 
ought  not  to  be  a  new  trial. 

Batley  J.  referred  to  Hex  v.  the  InhabitanU  of 
Wandhworthij). 

Rule  refused. 

(c)  4  Terra.  Rep.  753.  {J)  3  WUton^  5». 

(0  10  EoMt^  268.    1  Campb,  450,  S.  C. 
{/)  1  Bam.  aud  AM.  63,  jMsi,  282. 
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Beaumont  against  Fi^ld.  9m  a;^;. 

16  WA6  an  adtion  of  trespasB  for  breaking  and  en-  wiiere  lands 

•       •  i«^i  i««  •!         were  grinted  in 

n<bg  coal-  thined  t  the  defendaEit  pleaded  not  guilty,  the  occupation 
di,  Serjeunt,  mdVed  to  set  aside  a  verdict  for  the  ^io^iSnJlId 
iff,  and  toler  a  verdict  for  the  defendant,  or  have  ^°  ^  *^ 

yean  before  the 

'  trial,  on  the  ^und  that  the  Jadge  had  misdi-  making  of  the 
the  jury,  and  that  the  jury  had  mbconceived  j^fo^dthat 
irection(a).  ™t''±!I 

^   ^  was  to  grant 

certain  lauds, 
^  ^  but  the  words 

tistY  J.  aflked  if  the  Judge  had  given  leave  to  were  not  suffi- 
to  enter  a  rerdict.  SS'i^teXn? 

the  Court  held 
the  verdict 

laek,  Serjeant.  No  such  leave  was  granted*  right,  when 
Wili  a  (Special  finding,  which  I  contend  to  be  a  dencTb  ad- 
]  Ending  for  the  defendant.  There  was  a  ques-  ^^^^^je'Sd^'" 
I  to  the  eittent  of  a  grant  by  Sit  Thmnas  Blaekett, 
loeitor  of  the  pkuntiff.  *The  defendant  claimed 
felililled  to  the  mines  in  question,  under  a  grant 
by  Sir  Thomas  Blaekett,  by  deeds  of  lease  and 
t,  in  which  there  was  a  latent  ambiguity.  These 
recite  an  agreement  fot  the  sale  of  coals,  made 
f  Dectmber,  1789|  slnd  then  grant,  release,  and 
n  to  the  parties  under  whom  the  defendant 
I,  and  to  tiidr  heirs, ''  all  the  coals  in  Cold  Har- 
Wm,  and  all  the  lands  and  grounds  then  in  the 
fttion  of  certain  persons  by  name,  vi2.  the  widow 
f  and  ion,  and  their  assigns  and  under  tenants/' 
was  a  quesdoO  as  to  1;he  intent  of  the  parties. 
t>Mi  of  the  deed  were  clear  in  themselves,  but 
iras  a  lateiit  ambiguity  arising  from  the  circum- 
i,  that  lit  the  date  of  the  deed  there  were  no 
III  the  occupation  of  the  widow  Kellett  and 
The  obscurity  was  produced  by  the  applica- 


dt>i fi  t  ,itd\i I 


(a)  See  the  last  case. 
t£ 


I 
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BsAOMoNT  tion  of  extrinsic  facts.  If  there  had  been  anv 
Field.  lauds  upon  which  the  words  could  have  operated; 
they  must  have  been  applied^  but  there  were  no  such 
lands.  The  only  question  for  the  Court  at  the  trial' was^ 
what  was  the  intention  of  the  parties  when. the  words 
were  adopted.  It  was  said  on  the  other  side,  that 
these  words  applied  to  lands  once^  in  the  occupation  of 
a  person  of  the  name*  of*  KelieiL  There  w^as  much 
confusion  as  to  that  name.  There  were  lands  in  pos- 
session of  persons  of  the  name  of  KelUit  for  as  many 
.  as  fifty  years.  These  different  persons  were  no  rela- 
tions. There  were  two' widow  KelletU,  who  had  been 
in  possession  of  lands.  The  words  of-  the  deed  were 
''  now  in  the  occupation/'  8cc.  and  not  late  in  the  oc- 
cupation ;and  the  grant  was  to  the  widow  and  '^  sod/ 
not  sons.  The  widow  Kellett  died  in  the  occupalaoo 
of  the  land  before  the  deed  was  executed.  The  i^aiii- 
tiff  claimed  the  coals  under  the  land  in  the  occapatioa 
of  the  other  widow  Kellett ;  the  defendant  claimed 
coals  under  the  lands  in  the  occupation  of  both  the 
widows  Kellett.  In  this  Court,  as  well  as  in 'the 
Court  of  Chancery,  the  intention  is  the  only  questioo. 
A  person  named  James  Kellett  was  in  possession  at  the 
time  of  the  deed  being  executed,  at  which  time*  his 
mother  had  been  dead  for  two  years.  He  had  lived 
with  his  mother  during  her  lifetime,  but  she  had  the 
management  of  the  estate.  Beaumont  v.  Fell  {a). 
This  case  was  in  Chancery;  but  that  circumstance 
makes  no  difference.  In  the  case  of  a  will  the  circom* 
stances  are  gone  into.  Lord  Cholmondelejf  v.  Lord 
Clinton  (b) ;  and  Sir  IV.  Grant's  luminous  judgment 
in  that  case.  Lord  Walpole  v.  Lord  Cholmondeki/-  (c). 
Doe  v.  Oxenden  (d).  If  the  j  ury  could  not  apply  these 
words  according  to  the  intention,  then  the  deed*was 
vend  for  imcertainty.  The  Judge  directed  the  jury 
that  ^*  the  question  for  their  consideration  was,  what 

(«)  2  Peere  mat.  141.  (6)  %  Merimk,  344. 

(0  7  Term  Rep.  148.  («0  3  7\mmt.  147. 
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the  parties  intended  to  pass  by  the  words."  In  a  ^^^^^^'^ 
Court  of  Law .  we  construe  the  words  strictly :  in  a  Field. 
Court  of  Equity  mistakes  may  be  rectified.  Proof  of 
a  different  intention  in  the  parties  would  not  author- 
ize the  jury  to  alter  the  deed.  Those  are  not  princi- 
ples to  be  applied  to  this  case.  The  jury  took  some 
time  in  considering  their  verdict,  which  was  given  for 
the  plaintiffy  on  the  grbund  that  the  intentions  of  the 
grantor  and  grantee  were  not  sufficiently  expressed  in 
the  deed  of  1790.  The  jury  requested  that  that  find- 
ing might  be  entered  on  the  posiea.  Hullock  con- 
tended that  ihe  efiect  of  that  finding  was,  that  the 
words  were  insensible.  Even  if  the  rule  could  not 
be  granted  in  its  full  extent,  at  least  the  case  was 
fit  for  further  consideration.  The  finding  was  not 
complete,  and  was,  in  fact,  no  finding  on  the  point  in 
issue.  The  evidence  is  not  proposed  to  be  entered 
into  now.  The  question  is,  whether  the  finding  was 
sufficiently  conclusive.  There  is  a  distinction  between 
cases  where  there  is  something  to  which  the  words  can 
apply,  and  the  question  is  only  as  to  the  extent,  and 
those  cases  where  there  is  no  subject  matter  to  which  the 
words  can  apply.  The  verdict  finds  an  intention  in  fact 
more  extensive  than  the  words  of  the  deed;  but  in  fact 
the  words  of  the  deed  apply  to  nothing  :  without  parol 
evidence  there  is  nothing  to  which  it  can  apply.  This 
18  not  a  question  as  to  the  evidence  on  the  general 
finding,  but  whether  the  finding  is  sufficient. 

Abbott  C.  J.  I  am  decidedly  of  opinion,  that  the 
direction  and  finding  are  both  consistent  with  princi- 
ple. If  the  widow  Kellett  had  been  alive  at  the  time 
of  the  deed  there  would  have  been  no  doubt ;  but  in 
fact  she  was  dead  two  years  before.  Then  the  ques- 
tion isj  not  abstractedly  what  was  the  meaning  of  the 
grantor,  but  what  was  his  meaning  by  the  words  used; 
and  they  meant  only  lands  which  had  been  in  the  oc- 
cupation of  widow   Kellett;  and  the  jury  find,  that 
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^^^^''^     though  the  intention  was  to  grant  all  the  landi,  jd; 
Field.        the  words  are  not  sufficient  to  ezpiess  that  intentton. 

Bayley  J.  I  am  of  the  same  opinion,  apd  assent 
to  the  re^ons.  The  intention  is  not  to  be  sppg)|t  ge- 
nerally, dehan  the  deed  and  iAof^  tl|^  evfdencei  bat 
subject  to  the  deed  and  evidence.  Tb^  jorj  Q^g^t  to 
find  what  was  ipeant  by  the  words  ^*  Upds  in  (b<?  PP** 
session  of  widow  KellM  w^  son*'* 

HoLRQYn  J.  I  am  of  the  same  opinion.  The  in- 
tention of  the  party  must  be  taken  by  the  jury  from  the 
import  of  the  words  which  have  been  used ;  and  I 
think  the  jury  correct  in  the  conclusion  they  have 

drawn. 

Rule  refused. 


1818. 

20M  Nap. 

Affidavits  of 
fresh  fiicts  arc 
not  inffeneral 
admisaible  in 
crimuial  cases, 
on  a  motion 
for  a  new  trial, 
unless  there  was 
somesorpriae 
on  the  defend- 
ant at  the  trial; 
affidavits  of  the 
death  of  a  per- 
son may  be  re- 
ceived to  ac- 
siPQOtfor  his 
not  beiuff  ex- 
amined (a). 


The  King  against  Bowditcu  and  others. 

npHlS  was  an  indictment  against  the  defendants  for 
a  conspiracy,  and  was  tried  before  Pabk  J.,  at 
the  Summer  Assizes  at  Dorchester,  when  all  the  defind- 
antS|  except  one  of  the  name  of  Elizabeth  Snell,  weve 
found  guilty.  Scarlett  now  moved  for  a  rule  to  shew 
cause  why  the  verdict  should  not  be  set  aside,  and  a 
new  trial  granted. 

Abbott  C.  J.  inquired  if  the  defendants  weie  in 
Court  ?  and  it  appeared  that  they  were  present, 

Scarlett  then  proceeded.    The  indiotment  ww  ^r  & 


'^^r^ 


■^^ 


(a)  llie  Coort  will  not  in  general  grant  a  new  trial,  in  order  to  lei  tht 
party  into  a  defence,  of  whidi  he  was  apprised  at  the  first  trisL  F'mmm 
r.Ntmkey,  2 T.R,IU.  25att.  647.6SI;  noronacooMtollheoilHini 
of  the  defendant  or  his  attocn^,  in  not  coming  prepared  with-  eiidpnee 
which  might  have  been  produced}  iMNi.Pri.327;  Walker  r.  Semi  or 
because  one  of  the  witnesses  made  a  mistake  in  giving  hb  Cfideaoe. 
Aqrcr.  Rep.  27 ;  orwas  diioovcred  to  bt  incompetent,  afler  the  IMteg^ 
the  jury.  1T.R.717.  Gb(.  Crim.  Uw,  656.  It  seems,  to<^  tibpit  the 
mere  gnmnd  of  a  witness  having  given  evidence  contrary  to  iriuU  wtt  ex* 
pected,  la  not  idBdent  to  authoriic  a  new  trial.  HewkU  r.  OmitMift 
S  Tmud,  277, 
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conspiracy  to  abduoe  Mm  Oknn  olande^Uaely,  with-       igig. 
out  the  conaeDt  of  h«r  moth^,  or  Mr,  Tucker,  who     ^J^^^ 
had  married  her  aunt^  aod  at  whose  hoase  the  young       tgaintt 
lady  lived.  There  was  also  a  oount  for  an  assault  and     ^md  oih^n. 
false  imprisonmeat.    The  motion  was  made  on  two 
grounds ;  nanely,  first,  the  verdict  was  against  evi<v 
denqe ;  and  secondly,  there  were  affidavits  to  contra* 
diet  the  facts  proved  in  support  of  the  prosecution, 
most  of  which  were  a  surprbe  at  the  trial  on  the 
counsel  for  the  defendants.    In  some  of  the  facts  all 
parties  are  agreed ;  but  others  are  disputed.    On  the 
dd  of  July  Miss  Glemn  went  to  the  farm  of  BowdiUi, 
the  defendant ;  on  the  £d  of  September  she  returned 
to  Mr.  Tmker'e,  and  remained  there  till  the  26th  of 
Septemier.    It  vras  Sunday  when  she  departed.    She 
stayed  on  ifondrnf  and  JfoMfay  night  at  Mr.  Bevh 
4iieVe  fom,  imd  was  taken  back  by  Mr.  Lee,  solicitor 
of  Mi.  TtfcAer,  on  IkteetUnf  morning.    The  indictment 
simply  efaargcd  a  eonspiracy ;  force  was  only  alleged 
in  the  last  conat,  for  false  imprisonment,  and  there  was 
no  averment  in  die  first  count  that  the  parties  knew 
that  Miss  Glen  was  a  minor.    According  to  one  of 
the  witnesses.  Miss  Oknn  came  to  BowditcVe  farm> 
and  from  thence  to  the  farm  of  Mr.  Paul,  one  of  the 
defendants,  at  Tliornford,  from  which  place  she  was 
removed  by  Mi.  Lte  on  the  next  day.    Mr.  Lee  was 
not  called  as  a  witness,  and  therefore,  whether  the 
young  lady  came  away  from  thence  voluntarily  or  not, 
was  not  proved.     [Abbott  C.  J.  here  observed^  upon 
a  part  of  the  fresh  evidence  proposed  to  be  brought 
forward,  that  affidavits  as  to  the  handwriting  of  the 
young  lady  could  not  be  received,  inasmuch  as  with 
respect  to  them  the  defendants  could  not  be  taken  by 
surprise,  for  she  had  denied  one  of  the  letters  to  Mr. 
Oxenham    the  attorney.     The  rule  was  strict,  and 
could  not  be  departed  from,  unless  a  very  strong  case 
was  made  out.]    It  was  then  iAWtedf  that  affidavits 
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1818.  had  been  often  admilted  by  inspectors  of  franks,  8lc. 
The  King  ^  order  to  prove  that  a  pariicolar  hiuidwriting  is  not 
BowD*"'  feigned,  a^  well  as  with  respect  to  the  identity  of 
and  others,  handwriting.  Admitting  that  the  evidence  was  not 
proper  for  a  jury,  it  was  said  to  be  a  different  ques- 
tion, whether  it  is  fit  for  the  Courton  motion.  Affi- 
davits of  defepdants  themselves  are  often  taken,  on 
these  summary  applications.  [Abbott  C.  J.  How 
can  the  Court  look  at  affidavits  which  could  not  .be 
submitted  to  the  jury  i  The  affidavits  of  defendants 
may  perhaps  be  taken  in  the  progress  of  a  cause  on 
motions,  particularly  -  in  criminal  cases,  in  order  to 
remove  an  implication  that  the  parties, accused  could 
not  deny  on  oath  ilie  offences .  with  whieh  they  are 
charged.]  It  was  contended,  however,  that.there  was 
a  surprise  on  the  defendants.  .  Oxenham,  the  attorney 
for  the  defendants,  denied  facts  stated  by  Miss  Glemi, 
and  which  could  not  have  been  anticipated. .  Some  of 
the  facts  were  known  only  to  a  clergyman  who  <  had 
died.  .  It  was  then  mentioned  on  the  part  of  the  de« 
fendants,  that  they  were  possessed  of  an  affidavit  of 
instructions,  given  by  this  clergyman  previously  to 
his  death,  for  preparing  an  affidavit,  and  that  these 
instructions  were  material  to  the  point  in  question. 

Per  Curiam.  The  affidavit  proposed  cannot  be 
received.  There  may  be  affidavits  of  the  clergyman's 
death;  to  account  for  his  not  being  examined. 

Scarlett  then  took  an  objection  to  the  venue  $  and 
Bayley  J.  asked  whether,  without  evidence  of  the 
assent  of  Mr.  and  Mrs.  Paul,  two  of  the  conspira* 
tors  (a)  at  Thornford  in  Dorset,  there  was  evidence  of 
any  fact  committed  in  Dorsetshire^  He  was  answered 
in  the  negative ;  and  it  was  urged  that  the  venue  must 
be  laid  where  the  conspiracy  was  commenced,  and 

(a)  A  noUe  prottqui  was  entered  as  to  these  two  dffcndants. 
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thai  there  was  no  evidence  that  Mr.  and  Mrs.  Paul  knew        1818. 

of  any  thing  before  the  arrival  of  the  parties.   He  cited  the  Kuro 

I  Salkeld.  174.  as  deciding  that  the  venue  must  be  nj^**^  , 

laid  in  the  county  where  the  combination  took  place^  ond  otken. 
and  not  where  the  object  was  carried  into  execution. 

Abbott  C.  J.  however  said,  that  at  present  the 
Court  did  not  see  any  reason  to  grant  the  rule  upon 
the  point  as  to  the  venue.  But,  nevertheless^  as  the. 
case  was  important  to  public  justice;  and  it  was 
fit  that  justice  should  be  administered  with  great 
caution,  therefore  a  rule  nisi  would  be  granted,  in 
order  that  the  matter  might  be  settled. 

Scarlett  then  suggested,  that  husband  and  wife 
could  not  be  indicted  together  for  a  conspiracy ;  but 
Batlbt  J.  intimated,  that  that  rule  was  confined  to 
felony;  and  Abbott  C.  J.  said,  that  with  others 
they  might  be  indicted.  Husband  and  wife  cannot 
be  indicted  alone  for  a  conspiracy,  because  they  con- 
slitute  but  one  person  (6);  but  there  are  many 
instances  of  their  being  indicted  in  conjunction  with 
other  persons.  That  point,  however,  is  not  necessary 
to  be  discussed  at  present*  As  there  are  many  de- 
fendants, an  arrangement  had  better  be  made  for  the 
case  to  stand  over  till  next  Term. 

The  Court  granted  a  rule  msi,  which  was  discharged 
in  the  following  Term  on  cause  being  shewn,  and 
sentence  was  passed  upon  the  defendants.  Pell, 
Serjeant,  Gaselee,  A.  Moore,  and  Williams  for  the  pro- 
secution ;  Scarlett,  Casberd,  Selwyn,  and  Jeremif 
for  the  defendants :  but,  afterwards,  one  of  the  wit- 
nesses for  the  prosecution  was  convicted  of  perjury, 
and  it  was  satisfactorily  established  that  the  defend- 
ants were  not  guilty  of  the  ofiences  imputed  to  them. 

(6)  Hawk,  p.  C.  b.  1.  c.  72.  s.  8. 
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n^X  agoimt  Inhabitant  of  Wanpswohtp. 


1817. 

Thoigh  Uid  ^Cf,URNJpY  mov^  for  a  n^w  tri^l  pp  the  part  of 
SSaliir'  *e  plaintiff,  where  the  yHUct  bad  heen  given 

trial  on  an  in-    for  the  defendants.    He  stated,   that   it    had    been 

dictment, 

where  the  Ter-  given  agaipst  evidence;  apd  if  not  agaipst  the 
foTthTdS-  diowtiw  of  the  jwdge,  it  was  wev^tfieless  against 
SteySlLte^  Wi  atroqg  iptimftUpn.  Thi?  question  pn  tbe  trial 
ofjodgmenton  ^a^,  ^hother  a  highw^  was  a  private  or  pablic 
dict,top^i[^t  Qlie.    The  verdiot  fpvwd,  that  it  was  pot  a  public 


fresh  trial. 


■> 


Lord  Ellenborouoh  C.  J.  The  rule  is,  that  you 
cwpo^  ^v^  a  rul?  fpr  a  q^w  trial  wbert  the  verdict 
kw  b«ep  giv^  for  t^e  df fendwt ;  bp^t  we  PW  giys 
ypq  U^e  ^ect  qf  a  wew  tri^  by  giving  yoii  ^  fnl#  ii| 
aoptber  shapp*  Ip  st^  tl|f  eptry  of  jqdgm^nt  op  the 
verdict  givpp  UU  the  eyept  of  a  fr^yjx  trfal^  which  will 
prpviept  t^Q  fprpifr  y^rdlQti  U^^  ^^if^g  pleaded  on 

Bp}p  nw  granted  ip  Jh^t  shape. 


£83 


NON  PROS 


Brook  against  Lawrence.  i820. 


lit  Feb. 


TN  this  case,  the  action  was  commenced  in  Hilary  Before  the  de- 
Term  last;    the   plaintiff  declared  as   of  Easter  ^j^d^ut 
Term  ;  and  in  the  same  Term,  the  defendant  pleaded,  ^^jj'^out*' 
The  plaintiff  took  out  several  summonses  for  time  to  «  rule  to  reply, 
reply.     The  last  order  for  time  expired  towards  the  in  wMch  the 
close  of  Trinity  Term  ;   and  repeated    applications  ^Si^tot 
having  ineffectually  been  made  by  the  defendant  for  ^f^^*f^^ 
hit  replication,  the  defendant,  at  the  end  of  JftcA#f^  catkms  nJie  to 
Term,  signed  judgment  of  n§n  pra$.  as  of  that  pttoatfoBwlih^ 


Term,  without  taking  out  any  rule  of  tiuit  Tenn  to  Sj^^Jj^^. 
warrant  the  judgment.  tiiHwd  for  ttaie 

defondaat 
signed  Judg- 

Catnyn.  on  a  former  day.  obtained  a  rule  to  shew  ment  of  nom 

.  proi,  withoal 

cause  why  the  judgment  of  non  proi.  should  t\ot  be  ta[^o«ta 
set  aside  for  irregularity,  on  the  ground  that  no  rule  ^f  ^  Ij^^  ^ 
to  reply  was  given  as   of  the  Term  in  which  the  whichjudgmcnt 

*  "^  °  was  signed,  the 

judgment  was  sigl^.  Court  refused 

to  set  aside  the 
proceedings, 
otherwise  than 

JVilde  now  shewed  cause  ;  and  admitting  that  in  on  the  Terms 
general  there  must  be  a  rule  to  reply,  of  the  Term  in  being  cosu  it 
which  the  judgment  of  fioi»  pros,  is  signed,  yet  he  ***®  *^*"**' 
contended,  that  the  plaintiff's  delay  in  this  case,  and 
having  had  repeated  requisitions  served  upon  him  to 
reply,  took  the  case  out  of  the  operation  of  the  rule 
referred  to. 


m 
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^8^'  Bayley  J.  (a)  thought,  that  the  practice  of  the 

Brook        Court  ought  to  have  been  complied  with  in  strictness; 
Lawrence,    hut^  adverting  to  the  delay  imputed  to  the  plaintiflF, 
it  seemed  reasonable  to  set  aside  the  judgment,  order- 
ing the  costs  of  this  motion  to  be  costs  in  the  cause. 

Rule  absolute. 

(a)  Hie  only  judge  in  Court. 


ORDER  OF  SESSION. 


1818. 


Rex  against  Guildford. 


TheUndingan  jDilJSAO^ Stated  that  the  sessions  had  confirmed 
fiHeo^  if  an  order,  and  that  the  question  was,  whether  the 

SS*o«?JSr.   ''i»^»«8  of  a  person  as  an  apprentice  to  a/me  caveriis 

tbn  is  suomit-    ffood. 
ted  to  the  Court  ^ 
ofK.B.b]rtlie 

®^*^?°*»**^,        Lord  Ellenborogh  C.  J.   Is  it  a  binding  at  all  ? 

Court  will  not  ^ 

connder  any 

otherqueetionB.       Abbott  J.     Who  is  bound  to  instruct  the  appren- 
tice? 

Lord   Ellenborough  C.J.     There  cannot  be  a 
binding  in  vacuo. 

Nolan  contended  there  was  another  point. 

Lord  Ellenborough  C.  J.  There  is  only  one  ques- 
tion in  the  case  upon  which  our  opinion  is  asked. 

Nolan.   The  Court  should  look  to  the  order^  and  see 
any  objections  on  the  face  of  the  order;  and  if  brought 
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here  by  certiorari,  any  objections  on  the  face  of  it        1820. 
would  be  fatal,  and  the  Court  could  not  enforce  it.  rex 

agraiHti 

Guildford. 
Lord   Ellenborough  C.J.    We  are  not  called 

upon  to  enforce  it,  that  is  not  our  duty;  we  have 

nothing  to  do  with  it.   For  many  years,  as  a  matter  of 

courtesy,  we  have  answered  questions  asked  of  us  by 

the  sessions.     But  if  they  ask  us  one  question,  as  they    * 

have  here,  we  cannot  answer  two.     If  they  asked  us 

no  question  we  might  have  looked  to  the  order;  but  as 

they  have  asked  us  one,  we  will  not  go  farther. 

Nolan.  As  to  the  first  point,  cited  Coop.  201.  Com. 
Dig.  tit.  Baron  and  Feme. 

.  Bayley  J.  That  is  because  the  first  delivery  was 
void.  If  you  will  look  into  Perkins  you  will  find,  if 
the  first  delivery  is  good,  that  a  second  is  void. 

Nolan.    Will  the  Court  send  back  the  case  to  be.  re- 
stated  ? 

Bayley  J.    There  has  been  expence  enough  al- 
ready. 

Rule  discharged. 


28fi 


1814. 

A  conmutmeitt 
iiiider50OiD.3. 
c  49. 1. 1.  of 
tilt  lite  over- 
wttn,  for  not 
deBfering  np 
the  pariih- 
booksy  ihoaU 
mdiy  what 
tbdbookeaie. 


1816. 


2m  Nov. 


OVERSEERS. 


T  ORD  Ellenborouoh  C.  Ji  in  deliveriiig  jadg* 
ment,  stated  that  this  was  an  action  of  trfespasi 
for  false  iihprisonnieAt  dgainst  the  defendant^  who  was 
a  magistrate^  and  who  had  commitled  the  plaintiff 
under  the  statute  50  Geo.  S.  c.  49^  for  not  delivering 
np,  when  he  had  ceased  to  be  the  overAeer  6f  the 
parish^  the  bastardy-book,  and  other  books  of  tkfe 
parish.  The  commitment  was  general  till  he  delivered 
up  all  the  parilh  books,  without  specifying  what  books. 
This  Wa#  cleariy  bad,  for  it  left  the  gaoler  td  be  tiie 
judge  of  what  were  the  parish  books^  The  dommiU 
ment  should  have  specified  by  name  what  books  he 
was  16  give  up.  Theteftms,  upoti  the  authorities  of 
ilnsi.59l.  Carth.  152,.  AS  Eliz.  c.2.  Bracy*^  ease, 
1  Salk.  348, 

Rule  >it5i  for  new  trial  dischnrged. 

N*Brf  Thd  Cou^  expressed  a  strong  wish  to  relieve 
the  magistrate  if  they  could,  as  it  appeared  to  be 
merely  a  mistake,  and  not  an  intentional  injury ;  but  the 
commitment  was  held  clearly  illegal. 

Rex  against  Tucker  Overseer  of  the  Parish  of 

Hcarhuty  Devonshire. 


Oreneer  who  T^JOLAN  shewed  cause  against  a  rule  why  the  pri- 
^tteTfor^  soner  should  not  be  discharged  out  of  custody, 

(teli?ering  lui  ftcconnt,  and  paviog  over  the  balance  due,  may  be  discharged,  if  he  ha?e  be- 
come bamorapt  and  obtuned  his  certificate,  although  he  became  bankrupt  before  the  expir- 
•lion  of  the  year  for  which  he  acted  (a). 

(a)  See  AMffn'^  Poor  Laws^  3d  ed.  354. 
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jnder  a  commitmeDt  for  not  giving  in  his  account  as  1816. 
>verseer,  and  paying  over  the  balance^  he  having  be-  "r^ 
come  a  batikrupt  and  obtained  his  certificate.  He  i^^^. 
cited  Rex  v.  Egginton,  1  T.  R.  369.  Exparte  Exleigh, 
S  Fes.  811 ;  and  stated,  that  the  defendant  was  com- 
mitted till  he  bad  delivered  in  his  accounts  and  paid 
the  balance.  The  question  wfts^  whether  he  was  dis- 
charged by  his  certificate  as  a  bankrupt*  He  was 
committed  6  Feb.  IS16,  and  the  new  overseers  Wel^ 
appointed  on  Lady-day  18l6.  He  contended  that  the 
debt  could  not  have  been  proved  under  the  commis- 
sion. Itex  V.  tigginion,  was  disapproved  of  before  the 
Chancellor^  itk  a  subsequent  case.  An  overseer  is  not 
the  same  as  a  trustee.  Foley,  p.  ^3.  An  overseer  is  not 
coQipellabie  to  give  in  his  accounts  till  the  end  of  the 
year.  It  is  indictable  not  to  pay  oven  2  Str.  1S68« 
The  statute  17  Geo.  3.  contains  no  provision  as  to 
bankrupts* 

Batley  J.  Is  not  all  the  money  in  his  hands  pay- 
able III  prasenti,  though  the  year  be  not  expired  ? 

Nolan.    Here  is  no  one  to  claim  the  debt. 

Abbott  J.  The  firesh  overseers  might  have  claimed. 

afford,  contra,  cited  the  case  of  the  land-tax  com- 
troller,  that  some  one  might  prove  for  the  rest  of  the 
parish. 

Rule  absolutCi  on  verifying  the  ac- 
counts, and  undertaking  not  to 
bring  an  action. 


y 
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1821. 

IIM  FA. 


The  Kino  against  Smallpibcb  and  others. 


Apimaliioaer  WITTLEDALB  uioved  for  a  rale  to  shew  cause 
^'jS^  ^hy  a  mandamus  should  not  issue,  directed  to  the 

bookf,  for  the    defendants,  the  churchwardens  for  the  time  beine  of  a 

porpoie  of  ^ 

gtimng  infor-  parish  named  in  the  affidavit,  commanding  them  to 
maj  be  neefiil  Permit  a  parishioner  to  inspect  the  parish  books, 
▼Scwto^^TOOTt  '^^^i'^K  ^^  rateability  of  certain  property  in  the  year 
hSsdaim  to  an  1790,  in  respect  of  which  he  claimed  as  a  grandson 
ptriih,  and       and  remainderman  under  the  will  of  his  grandfather, 

^^^^fk!^  a  *®  ^^*^'  ^^^  ^^^  having  died  in  the  year  1781.  The 
numdmmu  for    object  of  the  inspection  was  to  ascertain  who  the 

churchwardens  were  at  the  period  mentioned,  for  the 
purpose  of  producing  the  rates,  with  a  view  to  sap- 
port  his  claim  to  the  estate  in  question.  He  contended 
that  the  parishioners  of  the  parish  had  a  right,  in  re- 
spect of  their  interest  in  the  parish  property,  to  inspect 
all  parish  books,  rates,  and  assessgients,  from  analogy 
to  the  right  that  a  copyholder  has  to  inspect  the 
court  rolls,  and  take  copies  of  them,  so  far  as  they  re. 
late  to  his  copyhold.  In  point  of  principle  the  two 
cases  were  the  same ;  for  a  person  who  pays  parish 
rates,  stands  in  the  same  situation  with  respect  to  in* 
terest,  as  a  copyholder.  Undoubtedly  a  mere  stranger^ 
who  does  not  pay  parish  rates,  has  no  right  to  inspect 
the  parish  books ;  but  any  body  who  has  an  interest 
in  the  books,  may  have  a  right  to  inspect  them,  in  like 
manner  as  a  copyholder  may  inspect  the  court  rolls. 
In  the  case  of  the  Kingy,  Lucas  {a\  it  was  holden, 
that  one  who  has  a  prima  facie  title  to  a  copyhold,  is 
in  titled  to  inspect  the  court  rolls  and  take  copies  of 

(a)   10  £as/,  235. 
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them,  so  far  as  relates  to  the  copyhold  claimed, 
though  no  cause  be  depending  for  it  at  the  time;  and 
there  Lord  Ellenborough  C.  J.  said,  ^'  he  did  not 
know  why  there  should  be  any  cause  depending^  in 
order  to  found  an  application  of  ^this  sort ;  this  was 
not  the  impertinent  intrusion  of  a  stranger,  but  the 
•  application  of  one  who  was  clearly  intitled  to  the 
copyhold,  unless  there  should  be  some  conveyance  of 
it  by  those  under  whom  he  claimed ;  he  might  there- 
fore well  require  to  see  whether  there  appeared  upon 
the  rolls  to  be  any  such  conveyance.''  JSo  in  this  case 
the  party  was  not  a  stranger,  obtruding  himself  imper- 
tinently for  the  purpose  of  obtaining  information 
which  he  had  no  right  to  receive.  He  also  referred  to 
JRer  V.  jlUgood  (a). 

Abbott  C.  J.  I  see  no  analogy  between  the  court 
rolls  of  a  manor  and  the  books  of  a  parish ;  and  I 
-  know  of  no  rule  of  law  which  requires  the  parish  offi- 
cers to  shew  books,  in  order  to  gratify  the  curiosity  of 
a  private  individual.  If  we  were  to  grant  this  applica- 
tion, it  would  next  be  desired  of  us  to  grant  a  mandu' 
mu$  to  require  the  owner  of  property  to  shew  all  his 
title  deeds. 

Batlst  J.  The  court  rolls  of  a  manor  are  kept 
for  the  common  purposes  of  letting  in  tenants,  and 
every  copyholder  has  an  interest  in  the  rolls ;  but  the 
situation  of  a  copyholder  is  very  distinguishable  from 
that  of  a  parishioner,  with  respect  to  parish  books. 
The  case  cited,  of  Rex  v.  Lucas,  has  no  analogy  to 
this.  The  party  here  does  not  want  to  look  into  the 
parish  books  for  the  purpose  of  knowing  any  thing 
upon  the  subject  of  rates,  but  his  application  is  in 
effect  like  filing  a  bill  in  equity  for  a  discovery. 


H^LROTD  J.  concurred  (6). 


Rule  refused. 


1821. 

TBb  Kiira 

agakut 

Smallpiecb 

andothtrt. 


(«)  7  T.  R.  746. 

VOL.  ir. 


(&)  Be$t^.  wasabMOt. 


U 
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1814. 

ANONTMOtfS. 

29/A  June. 

Rol«  for  ap  in-  fllHIS  was  an  iBsue  to  try  the  castom  as  to  a  church 

habitant  of  eft        JL 

pariih  to  in-  inie.    Aef^Mo/dt  moTcd  for  a  mlcj  that  the  par^ 

bocSufm^te^  UNght  have  Itbeity  to  inftpect  the  parish  book,  he  being 
^J^^I^H^   stated  in  las  affidavit  to  be  an  inhabitant  of  the  pariah, 

and  inteiested  in  the  question. 

Batlbt  J.  said  he  could  only  grant  a  rule  nm. 
R^oldi.    May  it  be  to  shew  cause  at  chambers  ? 
Bayley  J.    I  cannot  grant  it  so. 

But  after  some  observation  by  Reader, 

Bayley  J.  said  he  thought  they  ought  to  have  an 
inspection  of  the  books^  so  far  a*  applied  to  the  ques- 
tion in  dispute,  and  the 

Rule  was  granted  absolute  in 
the  first  instance* 


\ 
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1820. 

Edmonds  cufoinst  Walter  and  another.  

T|ECLARATION  against  the  defendants,  as  printer  Thedeciantion 

and  publisher  of  the  limes  newspaper^  for  a  fi^S^andwcoud 

Jibel  of  and  concerning  the  plaintiff  in  his  character  JJ>2?^  "l^eged 

of  preparer  of  paragraphs  for  newspapers.    The  decla-  ipg  and  pub- 


ration  contained  two  counts,  which  were  in  truth  for  ubeb/'^the  de- 
the  same  libel ;  but  the  second  count,  as  usual,  com-  piowof  ^^- 
plained  of  the  publication  of  a  certain  other  libel,  cation  stated, 

« tiuit  t]|0  libels 

The  defendants  pleaded  special  justifications,  and  in  so  set  forth 
all  their  pleas  stated  that  *'  the  said  supposed  libels,  thc'wme snp- 
in  the  said  first  and  second  counts  stated,  were  one  posed  Ubd,  and 

not  other  or 

and  the  same  supposed  libel,  and  not  other  or  different  different  rap- 
supposed  libels/'    To  these  pleas  there  was  a  demurrer,  j^^  ^q  Re- 
assigning for  cause,  first,  that  by  this  mode  of  pleading  S^^ig**^^^ 
the  defendants  had  unduly  attempted  to  confine  the  ^a^  on  this 
plaintiff  to  one  cause  of  action ;  second,  that  although 
the  plaintiff  had  complained  in  his  declaration  of  two 
distinct  publications  of  libellous  matter,  and  the  de- 
fendants  had  professed,  in  the  introductory  part  of 
their  second  and  subsequent  pleas,  to  justify  the  whole 
of  the  causes  of  complaint,  yet  they  had  not  in  those 
pleas  alleged  or  shewn  that  the  publications  of  the  said 
libel,  in  the  said  first  and  second  counts  mentioned, 
were  one  and  the  same  publication.  There  was  another 
cause  of  demurrer  assigned,  but  it  was  not  brought 
under  the  consideration  of  the  Court,  joinder  in  de- 
murrer. 

Chitty,  in  support  of  the  demmrrer,  was  stopped  by 

The  Court,  who  said  that  the  pleas  were  decidedly 

u2 
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1820. 

Edmonds 
agabut 

WALTB& 

and  mioiher. 


bad ;  because  it  was  not  possible  to  say  with  tmth  that 
the  two  libels,  alleged  to  have  been  severally  composed 
and  severally  published,  were  one  and  the  same  libd. 
This  objection  applied  to  all  the  pleas.  The  pleas 
might  be  put  in  a  different  form,  so  as  to  obviate  these 
objections.  There  was  certainly  great  weight  in  the 
objection,  that  the  pleas  averred  the  two  libels  to  be 
one  and  the  same,  and  the  pleas  did  not  go  on  to  say, 
that  the  act  of  publication  was  one  and  the  same, 
which  could  not  well  be,  if  the  libels  were  different 
The  defendants,  however,  might  elect  to  amend  if 
they  chose,  upon  the  usual  terms. 


If  ft  defendant 
obtidofleftTeto 
amend  his 
plea^ngi  on 
payment  of 
coats,  it  doea 
not  teem  to  be 
a  necessary 
term,  under  the 
words  usual 
ternu,  that  he 
should  be  pre- 
pared to  go  to 
trial  at  the  en- 
suing sittings 
after  the  then 
Term. 


Piatt,  for  the  defendants,  said  he  would  amend* 

Chitty  submitted,  that  the  usual  terms  accom- 
panying leave  to  amend,  were  those  of  paying  costs, 
and  amending  forthwith ;  so  that  the  plaintiff  might 
go  to  trial  at  the  adjourned  sittings  after  thb  Term. 

Thb  Court,  however,  said,  that  what  was  meant 
by  tlie  usual  terms  was,  amending  upon  payment  of 
costs  ;  and  they  would  not  impose  upon  the  defendants 
the  term  of  amending,  so  as  to  go  to  trial  at  the 
sittings  after  Term  (a). 

(a)  VkUShMmy.C&pihaw,SirT.Joiiety\h9,^T.IU9m.U9.S,C, 
Ackhteiy,  Bladet,  1  Marsh,  17.  5  Taunt,  200.  Taylor  ▼.  Herbert,  F)reeaum, 
367  ;  jilbs  y.  Stqffbrd,  Hil  T.  1817.  Andrews  t.  Button,  Oct.  1819,  at 
Serjeant*s  Inn* 


1820. 

\2th  F^b, 


Hill  against  Dyball. 


After  the  de-  HpHIS  was  a  rule  calling  on  the  plaintiff  to  shew 
Sl^oid^;  c^"^^  ^l^y  ^^^  judgment  signed  should  not  be 

for  staying  proceedings  upon  paying  the  debt  and  the  costs,  which  had  been  taxed,  and  bar- 
ing afterwards  abandoned  the  order,  he  pleaded  a  judgment  recorered,  the  Court  held, 
that  the  plaintiff  was  at  liberty  to  sign  judgment,  the  plea  filed  being  a  firmod  npoo  the 
judge's  order. 
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•et  aside  for  inregalaritjr,  with  costs.     The  facts  were        1820. 
these:— The  action  was  brought  to  recover  the  sum  of       "hiuT 
11/.  fU.  and    before    the    return    of   the  writ,    the      jy^^t 
defendant  took  out  a  summons  before  a  Judge  at 
chambers,  calling  on  the  plaintiff  to  shew  cause  why, 
upon  payment  of  the  debt  and  costs,  the  proceedings 
should  not  be  stayed.    The  Judge  accordingly  made 
an  order  to  that  effect,  and  the  plaintiff's  costs  were 
taxed ;  but  neither  the  debt  nor  the  costs  were  paid  by 
the  defendant.    In  consequence  of  this,  the  plaintiff 
delivered  a  declaration  with  notice  to  plead  in  eight 
days.    Before  the  time  was  out,  the  defendant  took 
out  a  summons  before  another  Judge,  for  further  lime 
to  plead ;  and  the  plaintiff  having  demanded  a  plea, 
the  defendant  filed  a  plea  of  judgment  recovered;  upon 
which  the  plaintiff  signed  judgment :  and  the  question 
was,  whether  the  judgment  so  signed,  was  regular. 

Abraham  now  shewed  cause,  and  contended,  that 
afterthe  defendant  had  obtained  an  order  for  staying  the 
proceedings  upon  payment  of  the  debt  and  costs, 
(which  had  been  taxed  by  the  Master)  he  must  be 
held  to  have  admitted  the  debt,  and  was  not  at  liberty 
to  file  a  plea  of  judgment  recovered. 

Comytif  in  support  of  the  rule,  contended,  that  as 
the  plaintiff  had  not  acted  upon  the  rule,  which  had 
been  abandoned  by  the  defendant ;  but,  on  the  con- 
trary, had  delivered  the  declaration  and  demanded  a 
pl^a,  which  the  defendant  had  filed  withiu  time ;  the 
alter  was  precisely  in  the  same  situation  as  if  no 
>rder  had  been  made  in  the  cause  by  the  Judge  at 
:hambers ;  and  there  was  no  case  in  which  it  was 
»tablished,  that  where  there  is  a  plea  of  judgment 
recovered,  the  plaintiff  is  at  liberty  to  sign  judg- 
ment. 
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1820.  Abbott  C.  J.   I  am  of  opinion,  that  this  role  miuft 

HitL         ^  discharged  with  costs.    After  the  Judge^s  ovder  wn 

^g^  obtained  by  the  defendant  for  staying  the  proceedings 
upon  payment  o^  the  debt  and  costs,  it  appears 
to  me  to  be  questionable,  whether  the  delRendant 
ought  to  have  been  allowed  to  plead  anij  thfaig, 
because  a  plea  of  any  sort  would  be  in  fihiiid  of  the 
order ;  but  the  plea  of  judgment  recoyered,  after  such 
an  order  was  pronounced,  was  highly  improper,  because 
it  is  manifestly  false.  The  plea  of  the  general  issue  is 
one  under  which  the  merits  of  the  question  might  be 
tried  between  the  parties ;  but  a  person  who  puts  a 
plea  of  judgment  recovered  on  the  files  of  the  Court, 
under  circumstances  like  these,  is  extremely  censu- 
rable. If  a  Judge's  order  is  to  be  followed  by  these 
consequences,  there  is  no  saying  where  the  niiBchiel 
will  stop ;  and  it  is  to  be  hoped  that  this  practice  will 
not  be  repeated. 

Baylet  J.    It  is  obvious  in  this  case,   that  the 
defendant  obtained  the  order  for  staying  the  pro* 
ceedings  on  payment  of  the  debt  and  costs,  merely 
for  the  purpose  of   gaining  time,   and  delaying  the 
plaintiff.     It  was  highly  improper  for  the  defendant 
to  plead  a  judgment  recovered  after  the  Judge  had 
made  an  order  for  paying  the  debt  and  costs.      No 
instance   can    be   mentioned    in   which  a  defendant 
has  been   allowed   to   plead  a  judgment  recovered^ 
after  such  an   order  has  been  made,  and  the  costs 
taxed.     Indeed,  the  practice  now  is,  to  make  it  part 
of  the  terms  of  the  order   for  staying  the  proceed- 
ings, that  if  the  defendant  does  not  pay  the  money 
withia  a  given  time,  the  plaintiff  shall  be  allowed  to 
sign  judgment. 

HoLROYD  J.  concurred  {a). 

Rule  discharged,  with  costs.    ' 


(a)  Be$i  J.  WW  absent. 
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j/Lbraham  thea  mentioned^  that  notice  had    been        1820. 
given  in  the  ci^ase  for  executing  a  writ  of  inquiry  to-        hiiI* 
day ;  h^i  owing  to  the  lateness  of  the  hour^  it  would       ^v^n^ 
be  impossible  to  execute  it  to-day.      He  therefore 
prayed,  that  the  plaintiff  might  have  judgment  as  of* 
this  Term,  upon  giving  a  fresh  notice  of  inquiry  fbr  a 
subsequent  day,  which  became  necessary  in  conse- 
quence of  the  delay  occasioned  by  the  defendant. 

Comyn  said,  he  had  no  objection  to  consent  to 
such  an  application. 

Abbott  C.  J.  I  think  the  defendant  act^  very 
wisely  in  consenting,  because  the  Court  have  been 
very  much  disposed  to  direct  such  a  motion  to  be 
made  against  him,  or  his  attorney,  as  might  have 
beoa  followed  with  some  degree  of  severity. 


Fry  against  Champneys. 


1820. 

4ik  Feb. 


/WBRAHAM  moved    to    set  aside  interlocutory  A  geAeral  de- 
judgment  for  irregularity,  the  alleged  irregularity  SJSJ^^^SitoL 
being,  that  the  plaintiff  had  signed  judgment  after  the  ^"Jjj^j^ 
defendant  had  $led  a  general  demurrer.  may  dgn  judg- 

mj^nt  when  it 
has  been  only 

The  Court  said,  that  the  judgment  was  regularly  ^^• 
signed,  for  that  a  general  demurrer  must  be  delivered^ 
and  not  filed. 

Rule  refused. 


Kent  against  Monk.  1 

I2th  Fek. 

A  BRAIIAM  moved  to  set  aside  the  interlocutory  The  plea  of 
judgment  signed  in  this  case  for  irregularity,  the  jSJLI^IJrt^ 
alleged  irregularity  being,  that  there  was  a  plea  in  the  ^*^^^^'  *"^ 
office  before  judgment  was  signed. 
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18^20.  Comyn  now  shewed  cause ;  and  the  only  qaeslion 

•  » 

Kent       ^^j  whether  the  plea  plene  adminUtravit  was  a  plea  io 
H^       be  delivered,  or  filed.    The  defendant  had  filed  lliat 

MONK* 

plea,  and  the  plaintiff  had  signed  judgment. 

HoLROYD  J.  (a)  said,  that  the  plea  of  plene  admi' 
nutravit  was  one  of  those  pleas  which  ought  to  be  de- 
livered to  the  attorney,  and  not  filed. 

Rule  discharged. 

jg22,  («)  The  only  jadge  in  Court, 


29M  Jam. 


Cuff  against  Coster. 


K?^*^^t  ¥8  EPLEVIN  plea  in  bar,  that "  long  before  the  said 
long  before  the  time  when.  8ic.  to  wit,  on,  &c.  defendant  demised 

when,  &c!  to     the  /octts  €pM  to  plaintiff."    Replication  '^  that  long  be- 

al  &^  defend  ^'^^  ^^^  ^^^  ^^°^^  when,  &c.  to  wit,  on,  &e»  at,  *&c. 
ant  demited     defendant  did  not  demise  modo  et  forma.**    Demurrer 

the  beut  te  eiM  *^ 

to  plaintiff  r  that  the  replication  was  a  negative  pregnant,  and 
M  tfaaTLng  be-  ™&^6  ^^  ^^y  ^^d  place  of  the  demise,  which  were 
^  *^  hen^     immaterial,  part  of  the  issue. 

&cat,&c!de-  fVightman,  in  support  of  the  demurrer,  contended, 
^K^modo^  that  this  was  a  negative  pregnant,  and  referred  to  Ben- 
/onna;"  on  de-  „^if  y,  Holbeckiu)  as  a  direct  authority. 

morrer,  that  ** 

the  replicatiou 

contunedan         Sbd  PER  CuHiAM.    The  words  ''before  the  said 

immaterial  tra- 

veneandnega-  time  wheu,  &c."  are  the  material  part  of  the  traverse; 
heldf^^Sie  ^^^  proof  of  a  demise  at  any  time  before  the  distress 
th'^t^'tim''*  ^^  maintain  the  plaintiff's  case,  and  the  day  and 
^c."  were  the  place  subsequently  mentioned  are  perfectly  imma- 
the  traTeree  ;^  terial.  In  the  case  in  Saunders,  the  traverse  is  ''  that 
and  proof  of  a    ^^  defendant  did  not  on,  &c.  at,  &c.  demise,"  which  is 

aemiae  as  any  ' 

time  before  the  very  different  from  the  traverse  in  this  case. 

distress  would  _ 

maintain  the  Judgment,  that  replication  and  traverse  were 

SSTSi  day  sufficient. 

and  place  subsequently  mentioned,  were  immaterial  {b),  and  that  consequently  the  repli- 
cation was  sufficient. 

{a)  2  Saund,  319.    Sec  Seijt.  WUUam8*s  notes  on  this  case. 
(6)  As  to  inunaterial  traverses,  see  1  Chiity  on  Pleading,  602,  3. 
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WiLUS  against  Ward. 


9tk  Nmf. 


npHIS  was  aa  action  for  a  disturbance  of  the  plain-  Tli6  lUegttkm 
tiff's  right  of  common,  and  was  tried  before  Bay.  ^,^^OTau 
LRY  J.  at  the  Summer  Assizes  at  Durham.     Topping  ^  ^J^i^ST 
now  moved  to  set  aside  a  verdict  for  the  plaintiff,  and  oMccAmi,  is 
(with  leave)  to  enter  a  nonsuit.  Thedeclaration  stated  e^^ceTai- 
aright  in  the  plaintiff  to  common  for  all  his  cattle  ^^|^J||S^n  ignot 
hoani  and  couchant ;  but  according  to  the  evidence,  ?*^f '  **^  ^ 
the  common  was  insufficient  for  the  support  of  all  the  tie  for  snv 
cattle,  and  therefore  the  right  could  not  possibly  exis^  ^^a]? 
in  the  manner  in  which  it  was  alleged.   The  allegation 
should  therefore  have  been  made  with  more  limitation, 
and  should  have  corresponded  with  the  title  which  the 
plaintiff  proved. 

Abbott  C.  J.  The  statement  in  the  declaration 
appears  to  correspond  with  the  fact.  Nature,  it  seems, 
has  set  a  limit  to  the  exercise  of  the  right  of  common ; 
but  the  party  was  entitled  to  put  all  his  cattle  levant 
and  couchant  on  the  common,  although,  from  the 
limited  extent  of  it,  he  would  not  be  able  to  keep 
them  there  long  with  benefit. 

PsB  CuBiAM.  Rule  refused. 


(a)  Tlie  daim  of  a  right  of  common  of  pasture  for  dl  the  plaintiirs 

cattle^  tevtmi  and  amektmif  on  his  land,  is  lapported  by  eridence*  that  the 

plalntUr  was  part  owner  with  the  defendant  and  others  of  a  common  fields 

upon  which,  after  the  com  was  reaped  and  the  field  deared,  the  custom 

was  for  the  different  occupiers  to  tarn  out  their  cattle  in  common ;  the 

number  turned  on  being  in  proportion  to  the  extent  of  thdr  respectiTe 

lands  within  the  common  field,  although  such  cattle  were  not  maintained 

upon  the  land  during  the  winter ;  and  although  the  custom  prored  was  to 

torn  out  in  proportion  to  the  extent,  and  not  to  the  produce  of  die  land,  in 

respect  of  which  the  right  was  claimed.    Chmtmam  r.  Hardham^  \B,viA 

A,  706.    Hie  law  relating  to  a  right  of  common  of  this  nature  is  Tery 

ably  explained  in  Mr.  Seij.  fymam**  notes,  1  SmmJU  28,  and  28  (a). 
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1816. 


HoMPHRBY  against  Rioby. 


Hm  plilBitf  Tp^EAKE  moved  in  arrest  of  judgment,  or  for  a  le- 

^^M^efliriiii  pleader.    He  contended  tliat  the  breaches  were  not 

bond'rlrad  9  P'^P^'y  suggested  according  to  the  statute  8  &  9  ^.  3. 

Wm.  3.  €.  II.  e.  1 1.  s.  8.   The  action  was  upon  a  bond.    Defendant, 

8.  8.)  at  the 

o^nolnioo  of  sAer  craving  oyer  of  the  bond  and  the  condition,  which 


toifS?^       was  for  the  payment  of  different  sums  on  different 

days,  pleaded  1st,  Ham  eit factum;  2d,  Fraud  and  cadn ; 
3d,  same  generally.  The  plaintiff  replied;  and  1st, 
Joined  issued ;  fid  and  3d,  denied  the  fraud  and  covin, 
and  took  issue  thereon,  and  then  proceeded  thus :  '^  and 
hereupon  for  assigning  a  breach  of  the  said  condition, 
according  to  the  statute,  the  said  plaintiff  suggests, 
and  gives  the  Court  here  to  be  informed  that,  &c.  (shew- 
ing the  breach,  andthen  suggested  another  breach  thus:) 
^  and  for  assigning  a  further  breach,"  8ic.  The  verdict 
was  given  for  the  plaintiff.  He  then  read  the  statute  8& 
9  ^.  3.  c.  11.  sec.  8.  and  said  that  there  were  only  three 
cases  in  which  the  breaches  may  be  assigned,  viz.  in 
judgment  by  nii  deck ;  fid,  Confession ;  3d,  Demurrer. 
And  they  should  be  assigned  either  in  the  declaration 
or  in  the  replication ;  here  they  were  suggested  at  the 
end  of  the  replication :  and  he  cited  Etherson  v.  Jack- 
son, 8  T.  R.  fi55;  Delarue  v.  Stewart,  2  New  Rep.  362 ; 
Plomer  v.  Ross,  5  Taunt.  386 ;  1  Marsh.  95.  It  was 
recommended  by  Mr.  Serjeant  WilHams  to  be  assigned 
in  the  declaration.  But  the  statute  had  lain  dormant 
for  a  centory. 

LoBD  Ellbnbobough  C«  J.  What  was  the  first 
case  in  which  it  was  held  compolsoiy  to  proceed  ac- 
cording to  the  act? 

(a)  N.  B.  It  b  oow  ooorfdered  better  not  U>  wga  the  bxeadbes  in  the 
declaration;  and  that  it  is  preferable  to  assign  them  in  the  replication. 
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Feakt.   Dragt  V.  Br^ni4,  «  PFtfc.  377,  iwid  Hardy  ▼.       1816. 
ItHeweU,  5  T.  R.  6S8, 696,  in  this  Court.  n^^^^r 


HoLROYD  J.  Mr.  Serjeant  WUliam$  recommended 
the  course  of  assigning  it  in  the  declaration  ;  but  sug- 
gested a  difficulty  wbcie  the  plea  was  mu  est  factum ; 
lioweyer^in  Everton  v.  Sieepari,  it  was  held  tbajt  it  might 
be  done  even  upon  non  est  factum. 

'.  Batlxy  J.    Plumer  r.  Moss^  is  not  contradictory  to 
Etherson  v.  Jackson. 

Peake.  The  defendant  has  by  this  proceeding  had 
no  opportunity  of  pleading  to  the  suggestion. 

Pbb  Curiam.  Nor  has  he  ever  an  opportunity  of 
so  pleadings  in  any  case  where  there  is  a  suggestion. 

Lord  Eixenborough  C.  J.  thought  it  might  bq 
done  as  in  this  case. 

Rule  refused. 


GaSblii  against  Shaw. 


CUFtttPBa 

RiGBT. 


1822. 
12lA  JBW. 


rapHIS  was  a  rulq  calling  on  the  plaintiff  tp  sheyr   Where  a  decU- 
cause  why  it  should  not  be  referred  to  the  ^^  ht^^  the 
Master,  to  strike  out  two  unnecessary  counts  in  the  "^i,°!J°Y. 
plaintiff's  declaration,  which  contained  the  indebitatus  dMaUu  and 
and  quantum  meruit  counts,  for  work  ai:id  labour  per-  counts  for  woik 
formed  by  the  plaintiff  as  an  attorney,  and  two  counta  J^i^^ 
for  work  and  labour  ffenerally,  with  the  usual  money  andtwosimiiM' 

^  ■  •'  .         counts  for  work 

counts.  and  labour  ge- 

nerally, the 
Court  referred 

Chitty  shewed  cause  aeainst  the  rule,  and  said  thai  it  to  the  Maa- 

,  .  .  ter  to  strike  out 

as  the  counts  in  question  might  be  for  separate  and  the  latter  for 
distinct  demands ;  viz.  for  professional  business,  and  tJ^f^^inue 
for  other  labour,  the  Court  would  not  try  upon  affi-  "^^  ™*^^  "p- 
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1828.       davit  whether  they,  were  superflaoos  or  onneoeMaij. 
oi^Zl       At  this  stage  of  the  action  it  was  prematore,  at  all 
^^l^       events^  to  refer  it  to  the  Master  to  strike  out  the 
counts,  supposing  them  to  be  superfluous. 

Plait,  contra,  referred  to  Baroneu  r.  WUcockda), 
and  Tidd,  6th  ed.  467*  as  direct  authorities. 

The  Coubt  said  that  the  authorities  cited  were 
sufficient  to  warrant  the  reference  to  the  Master,  and 
therefore  made  the 

Rule  absolute  (6). 

(«)  BMrmt,960. 

lb)  See  1  GMll/#  Rep.  448 ;  and  iBiyAy  r.  ITalAter,  ift.  450,  and  ctaes 
tliefecited. 


^^V7'  GiLBS  against  Bounb« 

It  if  not neces-  ]M -^^^ ^^ '^9  "*  support  of  demurrer.  This  was  an 
Murjr  toittoat  action  on  a  bill  of  exchanffe ;  but  the  declara- 

tbedsteof  a 

bin ;  its  de-      tion  did  not  state  any  date  to  the  bill. 

Ihrefjr  Is  its 
date ;  and.  it  is 

a  anAcSent  LoBD  Ellenborough  C.  J.    Then  if  there's  no 

aTermeol  of  ,  ^ 

noiiDayinrat  of  date,  it  operates  irom  the  delivery.    The  date  in  fact 

payabJe^i??'  means  the  delivery,  but  is  generally  not  left  to  parol 
fluu'it  wafm*  ©^i^c^^ce,  but  is  stated  on  the  face  of  it ;  but  still  this 
seated  at  tlieir   is  only  the  delivery. 

houM,  without  ''  *^ 

ahewing  it  was 

to  him.  Marryat  admitted  that  it  was  so  in  the  case  of 

deeds. 

Lord  Ellenborough  C.  J.  And  the  rule  is  the 
same  as  to  bills,  as  may  be  collected  from  the  case  of 
Hague  V.  French,  3  Bos.  6s  Put.  173. 

Marryat.  The  second  point  is,  that  the  bill  being 
made  payable  at  Messrs.  A.  and  jB.  at  a  particular 
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place^  the  avermeDt  only  stated  that  it  was  presented  1817* 

there  and  not  paid ;  it  was  not  said  that  it  was  pre-  oi^ 

sented  to  A.  and  B..  and  that  it  was  not  paid  by  the  agtdmi 
defendant,  or  any  person  or  persons  on  his  behalf. 

Lord  Ellenborough  C.J.  It  was  not  to  be  paid 
by  A.  and  B.,  but  only  payable  there ;  and  if  it  is 
paid  by  any  other  person,  it  is  in  fact  paid  by  the 
defendant. 

Judgment  for  plaintiff. 


L 


1817 

Dbare  against  Edmunds.  ! 

20M  Nim. 

AWES  stated  that  this  was  an  action  for  use  and  pieftof^strcfs 
occupation  ;   plea,  distress  for  rent  seized,  taken,  ^^*^^^d^ 
and  retained ;  demurrer  and  joinder.    He  contended  civation,  no 

,  ftDfWWf  UllIOIS 

that  the  act  of  distress  does  not  amount  to  satisfac-  stated  how kmg 
tion.    The  old  form  of  plea  was,  that  the  money  had  n^^  |^  iAmL- 
been  levied  by  distress,  Rastal,  175.    It  is  not  here  g«nytak«(«>* 
averred  that  distress  was  sold.    If  it  was  merely  a 
pledge^  the  party  might  abandon  it. 

Baylby  J.  It  is  not  even  stated  that  the  distress 
was  legally  taken,  nor  how  long  it  was  detained. 

Plati,  contra.  The  plea  states  that  the  distress  was 
taken  on  the  premises,  and  therefore  liable  to  be  taken, 
and  prima  facie,  the  distress  was  lawful ;  and  after  tak- 
ing the  remedy  by  distress,  the  party  cannot  harrass  his 
tenant  by  an  action  for  the  rent.  See  also  Fasper  v. 
Eddows,  1  Salk.  248.  Burr.  Rep.  1738.  Robinson  v. 
Clayton,  Cro.  Car. 

Pbr  Curiam.    The  law  is  not  so,  for  they  might 

(a)  The  lame  point  was  decided  in  Leet  r.  fFrighi,  Trinity  Tenn, 
1822,  in  K.  B. 


3oe 
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BDNUNDi, 


1817.       be  liable  to  be  taken  off  the  premises,  as  hy  elegit  ix 
Dbabe       -«Ktent. 

Abbott  J.  The  mere  statement  of  the  taking  of  9 
distress,  without  saying  how  long  the  same  was  de- 
tained,  is  not  a  satisfaction. 

Bay  LEY  J.  Yoa  should  have  shewn  all  the  facts, 
which  must  be  within  your  knowledge,  and  you  must 
know  what  became  of  the  distress ;  and  all  facts  which 
you  must  know,  and  do  not  shew,  must  be  taken 
against  you. 

Lord  Ellen  borough  C*  J.  It  must  be  either  a 
satisfaction  or  an  injury ;  if  the  first,  you  might  so 
have  shewn  it ;  and  if  the  second,  it  may  be  the  sift- 
ject  of  another  action. 

Judgment  for  plaintiff. 


I2ik  Feb, 

Plaintiff  in 
ejectment  per- 
mitted to 
amend  his  de- 
claration on 
payment  of 
costs,  by  add- 
ing a  newconnt 
on  another  de- 
mise,   after 
three  tenns  had 
elapsedy  and 
ther^  had 
been  made  up 
and  carried  in. 


Doe  on  dem.  of  Bbaumont  against  ARMfTAOS. 

fN  this  case  a  rule  had  been  obtained,  calling  on 
the  defendant  to  shew  cause  why  the  lessor  of  the 
plaintiff  should  not  be  at  liberty  to  amend  the  decla- 
ration by  adding  a  count,  introduciDg  another  demise. 
A  receiver  had  been  appointed  by  the  Court  of  Chan- 
cery for  the  estate  in  question ;  the  lessor  of  the 
plaintiff  was  desirous  of  laying  a  demise  in  the  name 
of  the  receiver,  which  he  was  advised  was  expedient. 
The  declaration  was  entitled  and  delivered  of  Hilart/ 
Term,  1820, 

Chitty  shewed  cause  against  the  rule,  and  contend- 
ed, that  after  the  roll  had  been  made  up  and  carried 
in,  and  so  many  Terms  had  expired,  it  was  now  too 
late  to  amend.  The  roll  had  been  completed,  and  the 
Court  would  not  suffer  its  records  to  be  defaced  by 
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adding  new  counts.    He  referred  to  Tidd,  7th  ed.  740.        1822. 
and  Bam€$,  6  &  8.  -^         . 

^BBAOMONT 

Thb  Court,  however,  said  that  by  the  present       against 
practice  of  the  CSourt,  this  might  be  done  upon  pay- 
ment of  costs;   and   therefore  the  rule  was  made 

absolute. 

Rule  absolute  (a), 

(a)  ridt  MimMt  T.  Cepe,  gent.  1  CkU.  Rep.  45.    Woodnffe  r.  Iftfl&DRf, 
6  TVam/.  19^  and  1  Monk.  Rep.  419. 


AKMITAOE. 


HoPKiNsoN  against  Tahourdin  and  another. 


1B16. 

ri^HE  action  was  in  assfw^sii,  on  several  promises,  '^^f^*?^^  <^ 

Defendants  pleaded  that  the  plaintiff  accepted  a  miiet.  vZto 

pipe  of  wine  in  satisfaction  of  the  cause  of  action.  ^J^^STrtlVf 

To  this  the  plaintiff  specially  demurred.  *  pipe^iHiie 

fiatiflnietionof 

Bay  LET  J.  held  that  the  plea  was  clearly  bad,  and  the  omM  of 
gave  judgment  for  plaintiff,  on  ihe  ground  that  a  plea  b^d^' special 
professing  to  answer  the  whole  declaration,  but  being  ^^^inorrer  (5). 
in  truth  only  an  answer  to  one  of  the  causes  of  action 
therein  complained  of,  was  bad  (ft). 

Gaselee  for  plaintiff.     Chitty  for  defendants. 

(5)  1  Smmd.  88,  n.  1 ;  296,  n.  1.    WOki^  55. 

1816. 


Taitlor  against  Waters. 


I7th  May. 

fN   this  case,  on  a  demurrer^  the  question   was,  Thetakli^a 
whether  it  is  a  good  replication  to  a  plea  of  set-  ^utiiMi  00.11 
off,  on  a  judgment^  that  the  party  against  whom  it  il^^SJa  to*^ 
was  recovered  was  taken  in  execution  upon  it;  and  the  plea  of  Mt*«ff 

Court  gave  BMt. 

Judgment  for  the  plaintiff,  on  the  ground 
that  such  taking  in  execution  was  a 
satisfaction  of  die  judgment.     . 

Lam$  for  plaintiff.    Toddy  for  defendant. 
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UiFhb. 


Elsbb  against  Smith  (In  Error). 


Falielj/iiitli.  H^HIS  was  a  writ  of  error  from  the  Common  Pleas, 
without*  any  The  declaration  wa$  in  case.    The  first  count  al- 

^^^T^'  leged,  *'  that  the  plamtiff  in  error  went  and  appeared 
jjwint  of  a  before  a  justice  of  the  county  of  Essex,  and  falsely, 
the  pramiaesy  maliciously^  and  without  any  probable  cause,  made  a 
Sf  pmcm^  complaint  on  oath,  that  he  had  reason  to  suspect  that 
^.  on  sntpidon  geveral  trees  or  parts  of  trees  had  been  stolen  from  the 

dhaoojf  and  ' 

thmbycanaiiig  King's  Forest  of  Hainauli,  and  that  they  were  carried 
be  SndS,^  ^o  the  premises  of  John  Smith,  (defendant  in  enor,) 
JJlJiJ^*?^  carpenter,  of  CUgweU  Row,  and  were  there  concealed ; 
7  tiie  and  that  he  therefore  prayed*  a  search  warrant  to  ez- 
"oa  tiie  amine  the  premises  of  him  the  said  J.  5. ;  and  that  the 
JJJ^JjJ^  "^  plaintiff  afterwards  falsely,  &c.  caused  and  procured 
Ap^tira  oath  the  said  justice  to  make  and  grant  his  warrant  in  wril- 

that  a  lUony  ia 

actoaUj  com-  ing  under  his  hand  and  seal,  directed  Ao  the  constable 
^j^^  ^  of  Chigwell,  and  all  other  officers  of  the  place,  where- 
jM^amagia-  by^  after  reciting  that  the  said  John  Elsee  had  made 

trate  in  grant-       "^  , 

iiyUa  warrant  oath  before  the  justice,   that  he  the  saidJ.f.  had 

to  aaardi  the  .  .         i*       i      •     ■  « 

praniaea,  and  reason  to  suspect  that  a  quantity  of  oak  timber,  the 
^p^e^  the  ppQperty  of  his  Majesty,  had  been  recently  stolen  from 
party  ina|«cted  the  King*s  Forest  of  Hainault,  and  that  the  said  tim- 
thoi^^  may  ber  had  been  carried  to,  and  was  concealed  on  or  near 
tibe^fluuRstoate  ^^  premises  of  the  said  J.  S.  the  said  justice  required 
to  grant  an  U-    such  constables  to  search  the  premises  of  the  said  J.  S. 

l^gal  warranty  • 

yet  an  action  and  that  they  should  bring  the  said  timber,  if  so  found, 
be  snp^fft^  before  him  die  said  justice,  together  with  the  body  of 
2J^^       him  the  said  J.  S.  to  be  dealt  with  according  to  law ; 


and  pfo-  and  that  by  virtue  and  under  colour  of  the  said  war- 
lint  to  laaoe,  if  "mt,  and  under  pretence  of  the  execution  thereof,  the 
^^J^^^  said  defendant,  together  with  one  J.,  a  constable, 
wiAoat  reason*  proceeded  to  a  certain  place  near  to  the  premises  of  the 
canseT      '      said  J.  S.  and  then  and  there  the  said  defendant  falsely 

and  maliciously,  and  without  any  reasonable  cause, 
pointed  out  to  the  said  constable  certain  pieces  of 
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WAod  then  apd  du^f^  ljing»  an4  l^iog  near  to  the  said  ld£%. 
piefaiget  of  the  sftid  plaiotiff,  to.  he  oak  tinber  au9«>  j^cjIbb 
peded  to  be  feloDioiislj  stolen  fr<vak  the  said  foiest  of  sm?. 
HainatUt  j^  aa4  the  said  defimdaiity  under  colow  and 
piMe«Qa  of  said  marraiMty  then  and  there  caused  and 
pi9cuied  the  said  wood  to  be  seized  and  takeD»  and 
kept  fof  the  ^^e  of  tweotj*-fonr  hoors^  without  any 
remwiaMeor  probable  oaose  ;  ajld  the  said  defendmit, 
on  Uif  same  day,  wrongfally  and  uiyostly,  and  wilb- 
out  9t^  lenfomaWe  or  probable  canae  whatsoever, 
canaed  and  proeiiied  the  said  plaiirtiff  to  be  arrested 
bjr  his  body  and  impriao«ed,  and  kept  for  the  space  of 
tiwaly-foHur  hauvs,  and  caused  and  pi«ocnred  him  to 
be^MMffeyed  before  the  justice  aforesaid>  who  h&ving 
hnasd  att  the  said  defendant  could  say  or  allege  toucth 
11^  and  ooneeming  the  tcdd  tuppoaed  offence^  actj^idg- 
eA  and  delemaned,  that  the  said  plaintiff  was  not 
0uliy  of  tike  said  supposed  offence,  and  the  said  de^ 
fendant  had  not  further  prosecuted,,  but  had  deserted 
and  abandoned  the  said  complaint,  and  the  prosecu- 
ting waa  wholly  ended  and  determibed/'  The  second 
emm%  waa  mote,  general,  alleging,  '^  that  the  defend- 
ant without  any  reasonable  or  probable  cause  what- 
soever, charged  the  plaintiff  with  a.cevtain  offence, 
punishable  by  law ;  to  wit,  that  several  trees  or  parts 
of  Ines,  scTcred  from  the  ground,  had  been  feloniously 
stolen,  and  that  the  said  plaintiff  was  guilty  of  such 
Alony ;  and  upon  such  charge  iedsely,  &c.  caused  him 
ta  be  imprisoned  for  twenty<>four  hours."  The  defend- 
ant {rfeaded  not  guilty,  and  there  was  a  general  ver- 
dict and  judgment  for  the  plaintiff  for  760i.  7^-  damages 
and  costs. 

Amgmneni  of  Error$.  First,  That  it  is  alleged  in 
die  fitst  count  of  the  declaration,  that  by  the  iufor- 
mition  laid  before  the  justice,  the  defendant  only 
pntyed  a  search  warrant  to  examine  the  premises  of 
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1822.  the  plaintiff,  and  therefore  the  defendant  is  not  liable 
£l8bb  for  the  imprisonment  of  the  plaintiff  under  the  war- 
^^^  rant  of  the  justice;  £d.  That, the  cause  of  action 
in  the  said  first  count  mentioned,  describes  too  gene- 
rally the  mode  by  which  the  defendant  charged  the 
plaintiff  with  the  supposed  offence ;  dd,  That  the 
mode  by  which  the  plaintiff  was  discharged  or  acquis 
ted  is  not  stated  in  the  said  count,  and  no  legal  de- 
termhiation  of  the  complaint  against  the  plaintiff  is 
stated  or  shewn ;  4th»  That  the  proper  remedy  is 
trespass,  and  not  case,  for  the  supposed  causes  of  ac- 
tion mentioned  in  the  declaration;  5th,  That  tite 
complaint  alleged  in  the  declaration  stated  a  mere 
suspicion  of  felony,  and  not  a  positive  oath  of  an  ac- 
tual fdony  committed,  and  therefore  the  justice  was 
.  not  warranted  in  issuing  the  warrant  in  the  said  decla- 
ration mentioned;  and. if  not,  then  trespass  was  the 
proper  form  of  action,  if  any  was  sustainable  against 
the  defendant,  8lc. 

Ckitfy  argued  for  the  plaintiff  in  error,  and  Watford 
for  the  defendant  in  .error ;  but  as  the  judgment  of  the 
Court  stated  the  points  fully,  the  arguments  of  .coun-. 
sel  are  not  given. . 

Abbott  C.  J.  I  am  of  opinion  that  the  judgment  in 
this  case  ought  to  be  affiraied«  Looking  to  the  whole 
declaration,  the  inducement,  and  the  matters  charged 
in  the  conclusion^  it  appears  to  me  to  be  very  mani- 
fest that  the  pl^untiff  does  not  seek  damages  for  the 
taking  of  his  goods,  but  he  seeks  damages  for  the  in- 
jury done  to  his  reputation,  and  the  imprisonment.of 
his  person,  and  therefore  I  think  the  verdict  was  cor- 
rectly taken  :  that  disposes  of  the  objection.  As  to 
the  other,  which  is  the  material. objection  in  this  case, 
namely,  that  this  should  have  been  an  action  of  tres- 
pass, and  not  of  case ;  that  is  founded  on  the  supposi* 
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Blbbb 
Smith. 


tioothat  the  warrant  which  the  magistrate  issoed  for       1822. 
searching  the  premises  and  apprehending  the  person 
of  the  plaintiff  was  illegal.    Now  if  the  warrant  be 
not  illegal  and  void  in  its  form,  and  be  founded  on 
the  matter  laid  before  the  justice,  and  as  he  as  a  jus- 
tice of  the  peace  had  authority  to  grant  such  warrant, 
then  the  present  action  is  proper  in   its  form,  for 
falsely   and   maliciously  causing  the  magistrate  to 
grant  a  warrant  to  do  the  act  complained  of.    When 
the  matter  was   laid   before  the  justice,   he  might 
lawfully,  and  in  the  due  exercise  of  his  authority, 
grant  the  warrant  prayed.    What  is  the  charge  laid 
before  him  ?    That  he  ''  the  said  John  EUee  had  rea- 
son to  suspect  that  several  trees  or  parts  of  trees  had 
been  stolen  from  the  King's  Forest  of  Hainault,  and 
that  they  were  carried  to  the  premises  of  John  Smith, 
carpenter,  of  Chigwell  Row,  and  were  there  con* 
cealed."    It  has  been  contended  that  this  would  not 
justify  the  magistrate  in  issuing  the  warrant,  which 
was  afterwards  issued,  because  there  is  no  perfect  alle- 
gation that  the  offence  had  been  committed,  but  is 
only  put  as  matter  of  suspicion.    It  appears  to  me  on 
the  authorities  cited,  speaking  generally  of  the  subject 
matter,  they  do  not  contradict  the  opinion  I  have 
formed.    I  am  of  opinion,  that  upon  a  representation 
to  a  magistrate,  that  a  person  has  reason  to  suspect 
that  his  property  has  been  stolen,  or  is  concealed  in 
a  certain  place,   the  magistrate  may  lawfully  issue 
his  warrant  to  search  the  place,  and  to  bring  the  oc- 
cupier or  owner  before  him.    It  need  not  be  a  positive 
and  direct  averment  upon  oath  that  the  goods  are 
stolen,  in  order  to  justify  the  magistrate  in  granting  his 
warrant.    There  are  many  cases  in  which  a  cautious 
man  might  not  choose  to  swear  that  his  property  is 
stolen,  nevertheless  he  might  have  great  reason  to  sus- 
pect a  particular  party;  and  the  magistrate  would  be 
well  warranted  in  granting  his  search  warrant.    Sup- 
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18££.  P^^  ^^  (^^^^  ^f  ft  bof%e,  vihich  ba9  been  lost  by  if» 
owner,  aiijd  il  i$  fouiMi  in  the  possession  of  i^poUi^ 
person ;  tbe  owner  m  tbat  oase  v^i%\fX  apt.  l^i^  tp  take 
Hixw  hioMf  If  to  sfi^ar  tbi|t  tbe  b<M^^  bad  b^!^  stolen, 
fair  it  may  baye  stiraye^  ;  but  wk^n  h^  fipcl^  b^  borae 
1a  QonoeaJte4  in  tb^  sti^bl^  of  wcitber  pecsoc^  be  may 
very  ftaUlr^i^y  qp»4m40  tbfit  it  mast  be  stolen,  fyqm 
diecir^iWlitADc«;pfUi€^cancea)inent,  a^  tbere£pc^  be 
may  very  co^sQieptiouflily  swear  that  he  suspects  it  to 
bftv^  been  i^tpl^n,    If  uitct^  su^  ciIc^m9ta^c^  tb^ 

mi^istrate  is  n^  av^Aof^aedin  i^ttii^g  bis  searp|p^  w^- 
rwl,  it  «^igb4  blippeip  in  n^apy  cases  that  feloiiie? 
wo^ld  ga  i|||d^t9P(e4>  Tb^icfpire  it  appears  ta  no^e, 
tbat  ^pp^  spgb  ipfiy««iMPf^  tb^  justice  has  autbprity 
to  issue  blA  M^arpb  wl^TaE\t,  and  if  it  is  wrQngfql^y  is- 
sipe^  tb^.  fk^tl^  wbQ  c^^ses  it  to  be  issued  musi^  miUi^ 
r^parat^op  to,  i^  pmPn  i^vred-.  U  bei^g  alleged  in 
tj^  decl^i^ti^  tbi^t  t^  4ef<^dant  falsely  and  mali- 
cipusly  madi^f^  pb^g^  ^gain^t  tb^  plaiiiti^,  a^d  cau9- 
e4  an4  prp(CHfe4  a»  vmftm^  VOf  be.  issiiedf  whereby  th^ 
pl^il^tiff  if  fy]fffeb^<4l/^  afid  unjustly  impxisoped,  it 
seewu  to  m^  tb^it  the  actijp;;^  i»  pi^P^rljf  framed  in  caj^e, 
an4  Qugbt^  ^t  to.  \^  t^sp^^^ 

Bj^yvby  4^  I  ^W.  of  the  same  opinion.  If  a  party 
acts  hims(eif  iix  C4>pr^endiAg  another,  be  may  be  liable 
U^  Urespa^;  bul,  if  b^  faUely  and  maliciously,  and 
without  any  probi^ble  cau^e,  puts  the  law  in  motion, 
that  is  prope|r\y  tjt^  s^I^^Qt  of  aq  action  pn  the  case. 
With  that  ^l  ifffi'  a^tharitiqs.  agree%.  The  allegation  in 
this  case  is  no  ippre  than  that  the;  (j^fen4ant  did  falsely 
md  maUcipiju^y,  and  without  probable  Qmfie^  put  d|e 
law  U^  Rxp^ipa  against  tjie  plaintiff,  (t  is  alleged  that 
l|e  ma4e  a  ppmplaiat  before  the  magistate^  in  which 
be  stated  be  bad  reason  tp  si^pect  tha>t  sc^veral  t^s 
mi  parts  pf  tre€?8  had  been  stolen  from  the  Kip^s 
fprest,  and  qon^ealed  pa  the  preinises  of  the  plaintiff; 
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and  tkat  ke  fi^Iy  and  malidously  ca^s^d  aiid  t>i'o-        1^., 
eared  the  ma^strate  to  htwe  Uiife  ^imicilliur  #%hrMl,       ^i^ 
whi^  wammt  states  that  die  goods  were  saipecled  to       ^£Im. 
be  carri^  to,  and  wdr^  cone^led  ^  er  neoi  tb^  t>r^« 
mises  of  tlie  plaintiff.    Tb^  WaMtbi  ii  to  Gtatnei,  III 
oiAer  to  meet  the  poBsibte  6a^>  thfett  $f  the  tJte^  had 
been  crigukally  eahied  to  the  pr^tak^es  they  ir&tAA  b^ 
leknoTed  to  some  plabe  Mar  %h&6ek,  so  as  io  hK^  con* 
TCoieot  within  the  m^ch  \sf  this  pttty  Who  btigiiially 
concealed  them.    N^w  if  the  dd^<^dafil  falsely  iaud 
maliciously  procured  the  watrtot  td  be  made  out,  hift 
caused  and  procured  it  tb  be  inade  out  in  the  W&y 
alleged.    There  is  no  poirittte  ftllegatfoil  ^at  thi  ptb^ 
party  had  been  etoleu,  uoir  uieed  th^fe  be  a^y  to  jiiiliQr 
the  warrant;   for  I  take  it  to  b^  q«lile  cle»  thM  it  is 
Bol  essoitiaU  in  order  tb  {S;lve  the  tnagiStrate  jmMHc- 
tiOD,  that  the  party  iriiduld  ufc^  iipM  hlM^f  ^bsb^* 
hitdy  to  sweiar  that  a  felony  is  committed ;  but  if  be 
states  that  he  hai  just  eahit  to  su^p^et  a  pMieilMlr 
person,  and  upon  that  tiepresentation  a  Wathttil  Is  itA* 
properly  granted^  that  (6tths  Ifa^  fouttddtfbh  of  an 
action  in  casei  and  it  does  bot  lie  iti  the  moiith  of  tfa^ 
party  so  aciibg»  to  say  thUt  ^  warrant  ii  iittprotie^ly 
granted*    H^  knabes  the  ehUi^,  atld  be  phevaits  iipoh 
Ike  justice  to  issue  1^  WAitattt ;  abd  u^b  that  WdN 
rant  being  issaed>  he  has  no  right  to  say,  **  I  an)  not 
liable  for  the  consequ^bbes ;  betause^  trbis  it  is  th)ii  t 
canned  and  procuied  the  justice  to  ifisne  his  Waitant, 
but  the  charge  Was  bbt  suffit^ient  to  authbii^  th^  jiik- 
tae^  to  db  what  I  r^quirM  hhb/'    I  think  that  affb^rd^ 
him  no  ground  of  defence*    t  am  6f  bfltnlOb  also  tbkt 
there  is  nothing  ib  the  other  objeblibbs.    Tbii  is  ib^ 
.ctoe  ^  a  persbh  n^iciously^  and  withotit  pfbbable 
cause;  imtthig  the  laW  into  molk>n ;  and  IM  thlit  Is  the 
ptDper  snbjeet  of  an  action  on  th^  case,  I  thifak  th*^he 
is  nd  enror  en  thii  record. 
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1822.  HoLBOYD  J.    I  think  there  is  no  error  in  this  case^ 

jSuEB,        smd  that  the  judgment  ought  to  be  affirmed.    The 
SMiTiH         action  is  for  a  malicious  prosecution,  in  consequence 
of  which  a  warrant  issues.     If  the  warrant  issued 
without  due  authority  on  the  plUrt  of  the  magistEalCi 
that  would  be  trespass  in  the  magistrate ;  but  it  by  no 
means  follows  that  it  is  trespass  in  the  party  who,  by 
laying  the  information  before  the  magistrate,  is  the 
cause  or  instrument  on  which  the  magistrate  acts  in 
granting  his  warrant.    He  lays  a  statement  before  the 
magistrates^  of  suspicion  of  the  goods  being  stolen, 
and  that  they  were  carried  to  the  premises  of  the 
plaintiff,  and  there  concealed,  and  he  prays  a  seareh- 
warrant  to  examine  the  plaintiff's  premises.     He  does 
not,  from  any  thing  that  appears  on  the  face  of  the 
declaxation,  pray  this  speciBc  remedy  by  warrant  for 
the  apprehension  of  the  plaintiff.    Now  if  the  decla- 
ration had  stated  that  the  defendant  had  gone  before 
the  magistrate  and  prayed  for  a  search-warrant,  on  a 
specific  charge  of  felony,  then  there  might  have  been 
some  colour  for  arguing  that  the  declaration  ought  to 
have  been  in  trespass.   It  is  said  that  the  granting  the 
warrant  is  the  act  of  the  magistrate,  and  that  if  any 
action  lies, it  is  trespass  against  him;  and  that  the  party 
who  made  the  representation  upon  which  the  magis- 
trate acted,  is  not  liable.    I  think  otherwise.    The  de- 
fendant is  answerable  in  case,  for  falsely  and  malicious- 
ly, and  without  probable  cause,  making  such  a  repre- 
sentation to  the  magistrate  as  induces  him  to  grant  his 
warrant.  If  the  warrant  was  illegal,  and  the  defendant 
himself  went  with  the  officer  to  execute  it,  that  might 
make  him  a  guilty  trespasser ;  but  it  does  not  appear  to 
me  that  there  was  any  thing  illegal  in  the  warrant  itself. 
There  is  nothing  in  this  declaration  which  will  make 
him  a  trespasser,  although  he  was  present  when  the 
warrant  was  executed.    It  is  only  that  he  caused  and 
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procured  the  warrant  to  be  executed,  which  would  be        1822. 
the  case,  supposing  he  h«d  by  the  means  alleged        elseb 
caused  and  procured  the  warrant  to  be  executed.    On        asr^insi 
this  ground,  therefore,  I  think  there  is  no  error.    I 
concur  with  the  rest  of  the  Court  in  thinking  that 
there  is  nothing  in  the  objection  as  to  the  mode  in 
which  the  verdiot  was  taken. 

Bbst  J.  was  of  the  same  opinion. 

Judgment  affirmed. 


Bourns  against  Digoles  and  another. 


18fl4. 


9a  Abv. 


^■iHIS  was  an  action  against  an  attorney,  who  had  in  aa  action 

been  employed  by  the  plaintiff  on  his  purchasing  tarn^for  non* 
an  annuity,  for  negligence,  and  on  the  trial  a  verdict  ^^|^.*  ^ 
was  found  for  the  plaintiff,  on  the  third  count  of  the  fnfficUntiy 
declaration.    E.  Lawes  now  moved  for  a  rule  to  shew  u  sufficient  to 
cause  why  the  judgment  should  not  be  arrested,  or  a  H^i^oq^ 
new  trial  eranted.  The  count  on  which  the  verdict  was  u  attorney, 

°  ^^    without  ftating 

taken  stated  that  the  defendant  had  not  looked  into  the  the  considera- 
title  to  the  annuity^  and  this,  it  was  contended*  was  a  |f  dOigence 
mere  nonfeazance ;   and  it  was   not  stated  that  the  H^^  ^ 

'  been  inpffec- 

defendant  was  to  receive  any  reward  or  compensation  tual,  the  de- 
for  his  servioe.   Eisee  v.  GaJtward{a)  was  cited.   Lord  mt>Te  it. 
Ei.LENBO«ouGH  C.J.  inquired  if  it  was  not  steted  ^^^JfJUJ^" 
that  the  defendant  was  employed  as  an  attorney ;  and  defendant  wa» 

an  attorney  of 

on  its  being  answered  that  the  defendant  was  alleged  a  particaiar 
^4o  be  retained,  &c.  but  not  as  an  attorney,  his  Lord-  ^must^roTo 
«hip  said  that  ihat  must  mean  that  he  was  retained  as  if,  though  tiie 

^  defendant  put 

an  attorney,  and  that  the  Court  would  take  judicial  in  his  plea  aa 
notice  that  he  will  not  act  without  reward ;  and  £Ba  y- 
LBT  J.  asked  if  there  were  not  cases  in  which  it  has 
been  held,  if  a  man  holds  himself  out  as  a  member 

of  a  profession  which  implies  skill,  he  is  bound  to 

— ■ — ■ —  ■-.■■■  ,. ■ 

(a)  5  Term.  Rep.  143. 


3l«  PLEADING. 

1^^*  mSctd  il,  tkongh  hift  undertaking  was  gratoitoiM  (a)  J 
Lame$  admitted,  that  if  tite  objectioa  was  not  sustaia- 
able  upon  the  aathority  of  Ebee  v*  Gaiward^  it  most 
be  abandoned.  He  obsenred  that  the  distinction  be- 
tween persons  professing  public  employments,  and 
otha»,  wwsld  be  absurd,  if  the  profesuon  of  altomies 
was  to  be  considered  a  public  employment.  The 
declaration  does  not  alledge  that  the  defendant  ac- 
cepted the  plaintiff's  retainer ;  but 

Lord  Ellbnborouoh  C.  J.  observed  that  the  de- 
claration alleged  that  the  plaintiff  retained  the  defend- 
ant; and  that  could  not  have  been,  unless  the  defendant 
had  accepted  the  retainer.  The  very  retainer  was  9xl 
employment,  and  could  not  be  said  to  be  widioui  a 
consideration.  The  very  retainer  was  taxable;  and 
Batley  J.  said,  that  there  was  no  negUgence  in  Ebee 
y.  Gatward;  the  carpenter  only  agreed  to  do  a  thing 
in  a  certain  time.  The  Court  then  overruled  die 
objection. 

JG.  Lawes  then  objected,  that  the  count  contuned  no 
atlegaUon  that  diligence  would  have  been  effectual, 
and  no  negligence  was  alleged.    But,  per 

Lord  Ellenborougr  C.  J.    The  jury  must  have 
found  that  there  was  negligence,  to  have  found  their 
'   vetdict;  and 

Baylry  J.  said,  if  there  was  no  negligence,  or  if 
no  diligence  would  have  been  effectual,  and  you  had 
proved  either  of  those  facts,  the  verdict  would  not 
have  been  as  it  ]!iow  is. 

E.  Lawes  then  objected  to  the  sufficiency  of  Ae 


^"    '   -- ' — — -  ■  -  % 


(«)  Se€caMMUtit9diiiSh^dit.BkuMitfn,imn.Btt.nt. 


evidence  addoeed  nt  the  trial.    The  d^afa^bn  dinted       1814. 
Aat  the  defendaMt  was  M  attimiey  ef  a  partfenlair      bourne 
Court,  and  evidence  Bhonld  have  been  adduced  thai      jJJJ^,, 
he  was  iueh.    The  allegatiM  in  the  declaration  was, 
that  he  was  en  aVtomey  of  this  GoUrt.   It  was  answered 
by  the  Attorney-General,  that  this  was  rendered  suf- 
ficiently clear  by  the  defendant's  having  appeared  as 
an  attorney  ;  but  it  wte  said  that  that  was  no  answer, 
for  it  did  not  shew  that  he  was  an  attorney  at  the  time 
of  the  retainer.    Green  v.  Jackson  (jb)  wali  cited ;  and 
in  answer  to  a  question  from  Lb  Blanc  J.  it  was  said^ 
that  there  was  no  other  evidence  that  the  defendant 
was  an  attorney  of  this  Court,  except  his  appearing  as 
8och.    The  point  was  talcen  at  the  trials  biit  not  much 
argued* 

The  Coubt,  upon  this  point,  were  prepared  to 
grant  a  rule  nisi;  when  Loed  £llbnbobough  C.  J., 
on  referring  to  his  notes,  found  that  the  defendant  had 
given  in  the  memorial  in  the  charactef  of  ettomey ,  and 
that  he  had  delivered  the  plea  as  ae  attorney  of  the 
Court  of  King's  Bench;  and  therefore  questioned 
whether  the  fact  of  his  having  been  an  attorney  of 
that  Court  was  not  sufficiently  proved. 

Lb  Blanc  J.  intimated  that  he  might  have  de^ 
livered  the  memorial  as  an  attorney  of  the  parties,  and 
not  an  attorney  at  law. 

Damfibb  J.  He  might  have  been  an  attorney  of 
the  Court  of  Common  Pleas  at  the  time  when  the 
memorial  was  delivered,  and  of  the  King's  Bench 
when  the  plea  was  filed. 

Lord  Ellbnborocou  C.  Jt  He  was  aki  attorney 
when  the  memorial  was  delivered^  and  of  the  King's 
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Bench,  when  the  plea  was  filed ;  and  it  seems  too  muoh 
to  suppose  that  he  shifted  in  the  mean  time.  Ho  weTcr, 
the  Court  will  grant  the  rule  mit  for  a  new  trial. 

Rule  Nui  granted  for  a  new  trial,  bat 
not  in  arrest  of  Judgment. 


1817. 

14M  AToy. 


Rbx  against  DihLOH  and  others. 


AnsfcrmeDtm  HpHE  defendants  were  brought  up  for  judgment,  on 
to  forcible  en-  cm   indictment   and   conviction   for  a  forable 

g^' JJJJ^^  entry ;  and  Taunim,  for  the  prosecution,  prayed  a 
wM"selted/'  writ  of  restitution. 

iiintlirient  to 
Iboiid  mn  appli- 

S^^^ta.      '^^'^^  Peake,  and  ChUiy,  for  the  defendanU,  ob- 
tion^uidit       jected,    that  the  indictment  stated  only  that   the 

need  not  be 


ahewnbypro-  prosecutor  was  seised,  not  saying  whether  in  his 
Su  cotttinnei  demesne  as  of  fee,  or  as  of  freehold  or  otherwise ;  and 
seited.  contended,  that  it  was  not  sufficient. 

Batlbt  J.  thought   it  quite    sufBcieiit,  for   the 
term  seised  was  to  be  taken  as  seised  in  fee. 


HolboydJ.  was  of  the  same  opinion,  and  cited 
Co.  Litt.  17.  to  shew  that  where  it  was  stated  **  seised,**  it 
mustbe  of  an  estate  of  freehold ;  and  I  Saund.  n.  8. 235. 
to  shew,  that  if  the  plaintiff  was  seised  only  for  a  term 
which  was  expired,  it  should  be  shewn  on  the  other 
side,  with  the  exception  only  where  the  party  was 
sebed  for  the  life  of  another ;  in  which  case  the  party 
who  avers  such  a  seisin  must  shew  that  the  other 
person's  life  was  continuing. 

Abbott  J.  (who  had  been  counsel  in  the  cause,  did 
not  interfere^  till  after  the  other  two  Judges  had 
declared  their  opinions ;  when  he  said),  that  he  was 
of  the  same  opinion ;  and  that  if  this  avermexit  Was 
not  sufficient,  then  it  would  be  impossible  to  obtain 
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restitution  on  any  indictment  for  a  forcible  entrj,  1817. 
for  it  was  impossible  to  aTer  in  the  indictment  that  ~r^ 
the  party  would  be  alive,  or  his  interest  continue  till        ogoinH 

restitution  was  prayed.     If  the  interest  be  discon-  andtttknt. 
tinued,  it  must  be  shewn  by  the  other  side. 

If  it  is  to  be  shewn  by  the  other  side,  how  is  it  to 
be  done  ?  By  an  affidavit,  when  the  writ  of  restitu- 
tion is  prayed  for,  or  by  application  to  the  Court,  to 
quash  the  writ  for  restitution,  or  by  giving  indemnity 
to  the  sheriff,  and  to  get  him  to  return  the  special 
matter  on  the  writ  i  Upon  which  the  other  party  may 
either  object  to  the  return  for  insufficiency  in  law, 
or  bring  an  action'  for  a  false  return,  if  inaccurate  in 

fact. 

Writ  of  restitution  granted. 


Howard  against  Pbstb. 


1817. 

23d  Jan. 


^^VRNEY  moved  to  set  aside  a  nonsuit.     The  Tnt^mm  finr 

action  was  m  trespass,  for  runnmg  against  and  pbintirt  cart  t 
injuring  plaintiff 's  cart ;  and  plaintiff  was  nonsuited  ^rimr^leB^oi& 
on  a  supposed  variance  in  the  declaration,  which  who  wm  riding 
stated,  that  plaintiff  was  in  the  cart ;  whereas  the  evi- 
dence produced  shewed  that  the  plaintiff 's  servant, 
and  not  the  plaintiff  himself,  was  in  the  cart.   Gurney 
admitted,  that  the  nonsuit  might  have  been  right  if 
such  a  variance  as  to  the  declaration  and  evidence 
had  been  **  against  a  certain  cart  of  the  said  Joseph, 
which  he  the  said  plaintiff  y¥AB  then  driving.'* 

Lord  Ellenborouoh  C.  J.    It  seems  to  me  now 

to  be  quite  an  immaterial  allegation,  who  was  in  the 

cart.    There  is  some  mistake ;  and  if  it  turns  out  to 

be  so,  perhaps  the  rule  had  better  be  made  absolute  at 

once. 

Rule  nisi,  and  afterwards  absolute. 
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Mar^h,  Execuf&r  of  WiLnuM  QuiNUkN,  against 

ISfli^  BuLTISLL. 


^^^Mttffe 


The  fint  ooant  |^OVENANT  on  an  ailiitnittKki  dMlv  The  fint 
In  Goyenant^  count  Stated  defendant's  covenant  to   abide  by 

not  performing  and   Dcrfbrm  the  <itward  of  two  mrbitimton    named 

an  award,  by  ^ 

jfKying  money  ui  the  indeDttti«^  OF  tof  thofie  two  and  n  third  piarson 
oond  countTfor  ^  ^  nOBNiiated  by  thiBin  $  and  that  defendant  vmM 
SrStetS!'  ^^^  ^y  affected  delay  or  otbttrwi^^  hinder  ot  pttmol 
Plea  to  first      the  aibitTatore  from  makiMf^  tteir  Awatd;  jund  that  Mich 

cOnnty  a  rpfo*  « 

cation  by  deed  award  f  honld  be  binding  on  both  parti<e^A  It  Ihen 
of  tiS!^^!lS^  stated  the  arbitrators'  at>iH>intinent  of  a  tbitA  peribn, 
^^^^^^  and  that  the  time  Mrae  duly  enlarged,  and  that  within 
awaitl Sheldon  such  time  the  award  was  made,  that  the  defendant 
^^'w^  should  pay  to  the  pldn tiff  the  sums  of  391 2. 1 65.  id., 
^^^^^  and  300/.  costs;  and  that  all  disputes  should 
biMch«lco-  cease.  Breaches:  First,  that  the  defendant  did 
The  ieeoad  not  on  request  pay  itibse  ^um^  \  Imd  second,  that 
tiSaitnt  Md  <l^^i3da<i^  prevented  the  arbitrators  from  makiiig  their 
HBUintioto     award  so  soon  as  they  would  have  done.      SeODld 

the  gneuid  that  4 

an  iSiegation  count  Stated  the  covenant  of  reference,  as  in  the  first 
fondant bydeed  couut,  the  appointment  of  the  third  arbitrator,  and 
J[^[^|^^  assigned  as  breach  that  the  defendant,  before  Uie 
power,  import-  making  of  the  award,  hindered  and  prevented  the 
revocation^  and  arbitrators  from  making  their  award  by  executing  a 
ported  AitW  ^^^1  whereby  he  did  revoke,  rescind,  abrogate,  recal, 
arbitrators         and  absolutely  put  an  end  to  the  arbitration,  and 

had  notice  of  "^    *^ 

the  revocation,  thereby  hindered  the  arbitrators  from  making  their 

award ;  and  whereby  the  plaintiff  was  deprived  of  the 
benefit  of  the  award.  Plea  to  the  first  breach  in  the 
first  count  mentioned,  that,  before  the  arbitrators  made 
their  award,  the  defendant  by  deed  revoked  all  autho- 
rity in  the  arbitrators,  to  make  their  award ;  and, 
therefore,  the  award  was  invalid.  And  to  second 
breach,  that  defendant  did  not  hinder  the  arbitrators 
from  making  their  award.     To  this  plea  the  plainlift 
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d^iDurre^-    To  the  second  count  of  the  declaration        IBM. 
the  defendant  demurred,  assigning  as  causes  of  de-  Mjhthi  Umem 
a^nrrefy  Crst,  that  it  is  not  alleged  that  the  three  <^<fWiL\iAM 
arbitrators  had  any  notice  of  the  revocation  ;  second,       «v»iM 
\t  ia  not  shewn  how  the  defendant  hindered  the  afbi^       vctbm^ 
^a^rs   fropi  making  their   award ;    ai^    thirds    HP 
a(4ice  of  the  appointment  of  the  third  arbitrator  is 
aUieged. 

Chitty,  in  support  of  the  demurrer  to  the  plea  to 
the  first  count,  cited  Charnley  v.  Wimtanley  (a) ;  and 
in  support  of  the  second  county  he  relied  on  Vyniof^s 
case  {Jb\  as  an  express  authority  in  point,  to  shew  that 
an  allegation  that  a  party  by  deed  revoked  arbitrator's 
power  is  sufficient^  without  averring  in  express  terms, 
ihajt  the  arbitr^ator  had  notice  of  the  revocation ;  and 
authorities  to  this  point  also^  1  Brownl.  62.  2  Ibid.  220. 
Kidd  on  Arbitrations,  214.  Bac.  Ab.  tit.  Arbitrament, 
B..  Q. ;  and  Ftit.  Ab.  tit.  Arbitrament,  D. ;  apd  the 
9^ond  objection  also  was  answered  by  these  authori- 
ties, it  being  unnecessary  to  shew  more  particularly  in 
what  manner  the  defendant  hindered  the  arbitrators 
ftom  making  their  award.  Then  the  last  objection, 
that  no  notice  of  the  appointment  is  alleged,  is 
without  foundation ;  for  in  pleading  it  is  neither  usual 
nor  necessary  to  insert  that  allegation.  2  Saund.  62. 
Ibid.  n.  4  Com.  Dig.  tit.  Pleader,  C.  73. 

Oasefee^  contra^  oontanded,  that  this  case  was  dis* 
tiognislied  from  ChamUey  v.  Wimtankyj  and  that  the 
mode  of  pfeading  the  revocation  in  the  second  count 
was  i^isuflicient. 

Abbott  C.  J,  wa^  oC  opinion^  that  the  plea  to  the 
fVfst  count  was  sqB&cjkunU  Th^  gr^^und  of  complaint 
i%t])u9^  count  is^  tl^  nonpi^n^t  of  ipoqey  pursuant  to 
the  award  when  made.    It  appears  by  the  plea  that 

(a)  5  JSotf,  266.  (6)         8  C%h'»  R«p.  SI,  b. ;  sad  «<<fe  4  Rep.  61,  b. 
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1 8M.       the  defendant,  by  coaniermanding  the  aathority  of  the 
Marsh, £rceii-  Arbitrators,  has  broken  the  covenant  to  abide  by  the 
ivrofyfiMSM  award,  or  that  whereby  he  stipulated  not  to  hinder 
H^^    .    the  arbitrators  from  making  an  award ;  and  it  is  urged 
^^      on  the  part  of  the  plaintiff,  that  although  this  plea  is 
an  answer  to  the  cause  of  action  suggested  in  this 
count,  yet  that  inasmuch  as  it  appears  upon  the  whole 
record  that  the  defendant  has  been  guilty  of  a  breach 
of  covenant,  the  plaintiff  is  entitled  to  judgment  upon 
that  count;  and  the  case  of  Charnleif  v.  fVinstanley  has 
been  relied  on.    That  case  however  is  distinguishable 
from  the  present.    There  it  appeared  on  the  face  of 
the  plaintiff's  count,  t^t  the  award  was  made  after 
one  of  the  parties  to  the  submission  had  become  Sifeme 
covert.     In  this  case  the  breach  of  covenant  is  only 
disclosed  by  the  defendant's  plea;  and  it  never  hu 
been  held  that  a  plaintiff  who  seeks  to  recover  da- 
mages for  one  ground  of  action  stated  in  his  county  is 
entitled  to  recover  in  respect  of  another  disclosed  by 
the  defendant's  plea.    I  am  of  opinion,  that  a  plaintiff 
can  recover  only  in  respect  of  the  ground  of  action 
stated  in  his  declaration.    As  to  the  second  count, 
this  case  must  be   governed  by  Fyniof^s   case  (c). 
There  the  allegation  was,  that  the  party  by  his  deed 
revoked  the  authority  to  the  arbitrator ;  and  the  deci- 
sion was,  that  that  allegation  imported  that  the  power 
to  arbitrate  had  been  effectually  revoked,  and  that 
consequently  notice  had  been  given  to  the  airbitrator; 
and  that  being  so  the  case  is  expressly  in  point  with 
the  present.  If  the  declaration  in  this  case  had  alleged 
that  the   party  had  sealed  and  delivered  a  certain 
deed,  containing  therein  as  follows,  and  setting  oat 
the  deed,  and  thereby  revoked  the  authority  of  the 
arbitrators,  it  would  not  have  been  sufficient;  for  that 
would  only  have  been  an  allegation  of  the  effect  of 


(r)  8  Co.  81,  b.     4Cb.61,b. 
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the  dcied.    Hiere  the  allegation  is,  that  there  was  an       IdSd. 
ezpiess  refocatioQ  by  deed.  Marsh,  jBmcm- 

tor  ^WiLUitH 
QVIHLAH, 

Batlbt  J.    There  is  a  great  deal  of  difierence  be-       agamn 

BULTELL. 

tween  stating  that  a  thing  has  been  actually  done, 
and  giving  the  effect  of  the  thing  when  done.  In  this 
case  the  party  states  that  the  defendant  by  deed  re- 
voked the  authority  of  the  arbitrator ;  and  Lord  Coke 
says,  that  nothing  is  revoked  unless  notice  of  it  is 
Qommunicated  to  the  party  interested.  If  that  be  uo,^ 
then  an  averment  that  the  defendant  by  deed  revoked, 
contains  a  double  allegation ;  one  alleging  that  he 
executed  a  deed,  .which  deed  imported  a  revocation, 
and  the  other  that  notice  of  the  deed  was  given  to  the 
party.  There  being  in  effect  a  double  allegation,  heye 
the  defendant  is  at  liberty  to  put  in  issue  the  one  or 
the  other.  One  of  the  propositions  is,  that  he  exe- 
cuted the  deed.  He  may  say  that  he  never  did  execute 
the  deed ;  the  other  is,  that  notice  is  given,  and  he  may 
deny  that  any  notice  was  given.  This  case  is  not  dis- 
tinguishable from  Vymor*s  case.  I  also  think  that  the 
first  count  is  sufficient, 

HpLBOYD  J.  was  of  the  same  opinion. 

Judgment  for  defendant,  on  plea  to  first  count,' 
and  for  plaintiff*  on  last  count  {d). 

y 

(d)  JSof  J.  was  abMoft  at  ehamben. 

1815. 

Grant  and  others,  against        ■■  13m7w. 

rpOPPING  shewed  cause  against  a  rule  obtained  SSTto  JSi 
by  Marry  at  to  set  aside  judgment ;  and  a  question  J*"*  ^fS^ 
arose  as  to  counsel's  signature  to  a  plea,  which  was  foot  of  tiie 
said  to  have  b^en  indorsed  on  the  plea,  instead  of  b^  role  to 
being  subscribed  to  it.  mattcrir^ 
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1B15.  Lb  BlaMc  J.  reiKl  the  fate,  and  added  UmI  Uie 

i^tukMT       signature  indorsed  on  the  pliea  vaj^  ahrays  to  aothoriM^ 

•"f^^^*     the  rule  for  pleading  several  matters;  and  the  sig- 

—_ nature  at  the  botton  of  th^  plea  was  the  comiflel's 

verificatioa  of  the  pvopdirtj  ef  contents  ef  the  pk^. 

Uarryat  had  i^iied  the  pka.  The  officer  (tf  jthe 
Cooity  the  okck  of  the  papers^  was  deiiire4  to  prpdi^ee 
the  plea  £»  iwpectioc]^  and  ultimately  the  rvde  was 
made  abtoluAe  on  terms* 


1^14.  DAVia  against  Nichols. 

23d  Jum. 

Where  there  is  W  AWES,  E.  moved  for  a  new^  trial.  Thi»  was  an 
iii«Dt^n?iint  ^^  action  of  initbitaius  assutf^sit,  for  work  and 
^^'^^l^  labor,  and  materials  fbund  ih  erecting  a  mill ;  and  a 
most  dedare  Special  agreement  was  proved  on  the  trial>  bj  which 
?ti^piikLtiff  i^ ^^  agreed  that  phihitiff  should  build  a  mill,  and 
^J!l^^  if  ft  dM  not  annwer  he  should  build  another,  and  the 

agreeiueni  was  ' 

cancelled,  he    defendant  agreed  to  pay  a  specific  sum. 

mnitpiOTethat  ^^  «^  -^         *^ 

it  was  ac- 

t^de^Jda^  ^^RD  Ellenbobough  C  J.  uousuited  the  plaintiff, 
on  the  ground  that  he  had  not  declared  specially  on 
the  agreement,  which  was  special  and  conditional. 

« 

Lawa  now  read  the  agreement,  which  stipulated, 
that  if  the  miH-'  did  sot  answer,  he  would  build 
another. 

Damp(b»  J«  said  there  was  a  case  where  there  was 
an  alternative  contract,  and  it  was  held  it  could  not  be 
declared  upon  but  in  the  alternative  (a>. 

Lowes  cited  Bull.  K.  P.  139*   Weaver  v.  Barromij 


(a)  8£«il,  2.   2  ilof.  and  Af/.  119,  n.  «.    3T.R.53i.    8  JAu^  ft 
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1  Sira.  648.  Gordon  v.  Martin  tilzgibbon,  302.  and  in-  1814. 
sisted  that  as  the  plaintiff  had  built  a  mill^  which  was  datis 
sufficienty  he  had  a  right  to  declare  generally.  Nwiwls. 

Lord  Ellenborough  C.  J.  But  there  must  be  an 
acceptance  of  the  thing  done  where  the  contract  is 
speciali  or  you  must  declare  specially.  It  did  not 
clearly  appear  in  this  case  that  the  mill  did  answer; 
and  so  long  as  it  continued  in  dubioy  you  should  have 
declared  specially,  and  have  averred  that  the  mill 
erected  by  the  plaintiff  did  answer,  so  as  to  have 
taken  upon  yourself  the  burthen  of  proving  that  fact. 
Do  you  contend  that  you  had  abandoned  the  agree- 
ment f  I.  nonsuited  the  plaintiff,  because  there  was  a 
special  agreement ;  and  that  was  conditional,  and  in 
the  alternative. 

Dam  PIER  JJ  If  you  proceeded  on  the  agreement 
you  should  have  declared  specially ;  if  you  do  not  go 
on  the  agreem^ntj  then  you  should  have  proved  that 
it  had  been  abandoned^  and  that  there  was  an  ac- 
quiescence by  the  defendant  in  the  abandonment ; 
otherwise,  in  case  of  an  agreement  to  build  a  house  of 
a  certain  value,  it  might  be  built  at  double  the  ex- 
penoe^  and  the  party  be  made  liable  upon  it.  You 
should  shew  that  the  work  done  was  accepted :  that  is 
necessary,  notwithstanding  the  cases  you  cite. 

Le  Blanc  J.  You  should  have  shewn  the  work 
done  and  accepted,  as  done  under  the  contract,  and 
then  possibly  the  general  declaration  would  suffice. 

New  trial  refused. 


VOL.  II, 
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1822.  Jones  against  Woollam. 

Debtonabond  TkEBT  OD  bond  to  the  plaintiff,  treasurer  of  a 
Sff^tmrarer  friendly  society,  &c.    The  condition  set  out  on 

^|J*j^J*°2L  ^y^  ^^  ^^^  ^^®  payment  of  a  sum  of  money  to  the 
that  the  inlet     plaintiff,  or  his  successor,  treasurer  of  the  friendly 

of  the  locietT  •   .        i.  j  ^t  ^  j     •   • 

had  not  been  society  above  named,  or  the  executors  or  adminis- 
ft^i^S^  trators  of  the  plaintiff.  Plea,  that  the  bond  was  exe- 
Buantto33  G,s.  cuted  by  the  defendant  to  the  plaintiff  as  treasurer  of 

c.  54  ;  held  "^  ^  . 

opondemunery  the  society,  and  for  the  use  and  benefit  of  the  society, 
wai  bad.  ^^^  ^^^  ^^  Other  cause  or  consideration  whatever ;  and 

that  the  rules,  orders,  and  regulations  by  which  the 
society  was  governed,  had  not  been  exhibited,  con- 
firmed, or  filed  at  the  quarter  sessions,  pursuant  to  the 
statute  33  G.  3.  c.  54.  To  this  plea  there  was  a  general 
demurrer. 

Barnewall  argued  that  plaintiff,  in  the  character  of 
treasurer,  bad  no  authority  to  take  the  bond,  because 
the  rules  of  the  society  had  not  been  fifed,  according 
to  the  provisions  of  the  33  G«  3.  c.  54.  s.  2. 

P£B  Curiam.  If  the  plaintiff  does  not  comply 
with  Ihe  terms  of  the  statute,  he  may  not  be  entitled 
to  the  privileges  conferred  thereby ;  but  as  there  is  no 
express  provision,  avoiding  securities  given  to  trea- 
surers neglecting  to  register  the  rules,  the  bond  is 
good  at  common  law,  and  the  plaintiff  is  entitled  to 
the  judgment  of  the  Court. 

Judgment  iov  the  plaintiff. 


1614. 


22rf  Noo.  **^"  ^O 


Rofi  against  Roe. 


Hioiighteori-    fj^SPINASSE    argued  special  denurrer  in    scire 

cinal  action        mMJm      ^     .  •     a    i.    'i    • 

was  for  da-  facias  On  a   recognizance    against   bail   in   an 

d^SS^biSS^*  action  of  assumpsit,  to  which  the  bail  had  pleaded 

a  repUoktion  in  trrrefiuims  agunst  bail,  to  pray  judgfrneot  of  debt  and  damages. 


\ 
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that  there  was  no  ca.  sa.  against  the  principal;  and  the        1814. 
replication  set  forth  the  capias  ad  satisfaciendum,  and  roe 

concluded  with  a  prayer  of  execution  for  *'  the  debt  and  •'^^^^ 
damages  aforesaid:"  to  which  replication  defendant 
demurred,  and  assigned  as  cause  that  no  debt  had  pre- 
viously been  mentioned  ;  but  on  the  contrary^  the 
original  action  beiog  in  assumpsit,  damages  only  were 
recovered,  and  therefore  the  replication  departed  from 
the  scire  facias,  and  was  inconsistent^  8cc. 

'Bayley  J.  In  scire  facias  the  recognizance  is  a 
debt,  and  therefore  here  the  replication  is  well  con- 
cluded. 

Ellenborough  C.  J.  assented. 

Judgment  for  the  plaintiff. 


Dos  ex  dem.  Byns  against  Brbwer. 


1815. 


2dJwu* 


EJECTMENT  on  two  demises;  the  first  by  A.  and  Apiea^wifAr- 

B.p  and  second  by  C    Defendant  pleaded  puis  of  a  release,  by 

darrein  continuance  at  the  last  assizes,  a  release  by  il»  |^  of  the 

To  which  there  was  a  eeneral  demurrer,  and  joinder,  plaintiff,  b  bad 

^  °  '  •*  on  genend  de- 

Tfais  case  was  put  down  in  the  common  paper;  and  maTrer,andthe 
when  it  was  called  on^  it  was  mentioned  by  BoUand,  not  give  leave 
for  the  defendant,  that  it  was  to  be  argued.  to  amend  (a). 

Dam  PIER  J.  The  only  judge  in  Court,  said  he  had 
been  surprised  by  finding  it  put  down  for  argument ; 
that  as  long  as  the  remedy  by  ejectment  was  held  a 
legal  fiction,  and  not  a  mere  equitable  remedj^  it 
seemed  impossible  to  maintain  the  plea,  which,  was  in 
effect,  that  after  the  lessor  had  made  a  lease,  and 

(«)  Sneb  a  release  cannot  be  pleaded ;  see  4  ilf.  and  ^.  301,  S.  C. ;  and 
in  general,  it  is  said  tbat  a  plea  jmi*  darrein  continuance  cannot  be  amended 
after  the  asdzes  are  o?er.  See  Bac.  Ab.  Pleas.  2  Yelv.  1 81 .  JFVeem,  252. 
AfilN.P.  309;  but  see  2  5Mi/A.  Rep.  659. 
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Do&er  dan. 

Btnb  agatntt 

Brewbr. 
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parted  wilh  his  interjest  to  the  lessee^  he  made  a  release 
of  the  lessee's  interest. 

« 

BoUan^  said^  t)^  if  it  was  no  jd^a  to  the  whole 
ddclaratioo,  it  might  be  desirable  to  amende  by  apply- 
ing the  plea  to  the  interest  of  that  lessor  only  who 
had  made  the  release ;  but 

* 

Dampier  J.  observed  that  the  plea  was  pleaded 
puis  darrein  continuance^  and  that  the  defendant  should 
have  applied  to  amend  earlier ;  and  he  seemed  to  think 
that  in  no  form  could  the  plea  be  supported^  and  re- 
fused leave  to  amend. 


1815. 

\7ik  jlprU. 

A  contnct  to 
satisfy  a  debt 
by  prSfldiiii^a 
caigoof  wine* 
ra«ftb»4«ei^r5i 
eiaiLtpcciany;. 
and  an  action 
will  not  lie  for 
the  old  debt. 


HoppE^  Executor,  against  Symonds. 

^CARLETT  moved  to  set  aside  a  nonsuit ;  the 
action  was  for  a  balance  due  to  the  testator,  and 
f^r  goods  sold..  It  appeared  in  evidence  tbi^t  a  conf 
truct  was  enterj^  intp,  but  which  could  not  be  effected; 
4Dd  he  contei^edi  that  ^s  the  subsequent  contract 
WM  not  executed,  therefore  there  was  an  accord  with* 
out.  satisfaction.  The  second  contract  was  to  satisfy 
the  balance,  by  a  new  shipment  of  wine ;  and  as  he 
had  not  performed  that  engagement,  the  plaintiff  was 
at  liberty  to  resort  to,  and  sue  for  the  original  debt. 


Lord  Ellekborough  C.  J.  There  was  no  un- 
qu^ified  contract  for  purchase  of  the  goods ;  it  was 
only  conditional,  and  you  must  declare  specially  on 
that;  an  agreement  was  made  by  the  testator,  in 
French,  to  be  paid,  n'ot  in  money,  but  in  wine ;  and 
the  executor  must  take  the  contract  in  that  shape. 

Scarlett.    The  testator  took  it  only  on  a  proviso. 


PLEADING.  Mb 

Dahfibr.    Yoor  argument  is,  that  the  logs  of  the  1815. 

ship  pat  an  end  to  the  special  contract;  but  I  think  uom^&ttcw 

it  was  a  special  contract,  both  in  the  testator  and  '^'^^^ 
executor,  and  plaintiff  ekbuld  have  declared  specially. 

Rule  refused. 


Richardson  against  Griffin. 


1816. 


28M  June. 


inARKE  argued  in  support  of  a  writ  of  error^  in  general,  ••- 

and  objected  to  the  declaration  in  assumpsit  for  bankrapi  can- 

misjoinder.     Plaintiffs  sued  as   assignees,  and  had  ^^^\^^ 

joined  counts  for  a  debt  due  to  the  bankrupt,  and  for  ^^^^  «»der  dr- 

comfttanoes  by 

a  debt  due  to  them  as  assignees,  for  money  lent  and  the  5  (^.  2. 
advanced  by  them  as  asttgnees  ;  and  he  cited  Rogers  ^unts  may  be 
V.  Cooke,  1  Salk.  10.  which  he  contended  was  a  simi-  Joi«iedfordcbu 

'  doe  to  the 

lar  case  of  misjoinder.    The  plaintiffs  could  not  reco-  banknqic,  and 
ver  money  paid  by  themselves  with  money  due  to  the  bytheasdgnees 
bankrupt,  still  less  where  they  lent  money  as  assignees,  "  ^°^' 
which  assignees  cannot  do.     Assignees  cannot  lend 
money ;  it  was  contrary  to  the  5  Geo.  2.  c.  SO.  and  the 
subsequent  acts  regulating  the  placing  out  money  by 
the  assignees.    [Per  Curiam.  That  is  only  a  deposit 
for  safe  custody.     You  say  that  the  assignees  cannot 
be  lenders.]     Parke.    Nor  can  they  pay. 

Abbott  J.  You  had  better  confine  yourself  to 
lending  ;  there  may  be  cases  in  which  they  may  be 
eotitled  to  pay  :  as  where  goods  are  distrained,  may 
not  ttie  assignees  pay  to  redeem  the  goods  ? 

Litikdale,  contra.  There  is  no  misjoinder.  Assignees 
are  not  such  perfect  representatives  of  other  parties 
as  executors ;  they  are  owners,  and  might  recover  in 
trover,  without  describing  themselves  as  such ;  but  it 
is  not  so  with  executors :  add  itis  thatenal  as  to  exe- 
fiutbrs,  lit  WUdh  character  tlWy  feuc,  with  regard  to 
costs.  ♦ 
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IB  16.  Lord  Ellen  borough  C.  J.    It  has  been  decided 

RicHAimoN    ^  ^  money  paid,  in  the  case  of  an  execator,  and 
agmntt       therefore  a  fortiori  in  the  casie  of  an  assignee,  he  may 
join  a  coant  for  money  paid  by  .him  as  assignee. 

lAttledale  contended  that  assignees  might  lend. 

Lord  Ellen  borough  C.  J.  It  would  be  in  a 
direct  contravention  of  the  object  of  all  the  statutes ; 
which  is,  that  a  speedy  dividend  should  be  made. 

HoLRO  YD  J.  referred  to  the  case  of  Evans  v.  Mam, 
Cowp.  569*  where  it  was  held,  that  assignees  may 
maintain  an  action  either  as  assignees,  or  in  their  own 
name,  for  goods  sold  after  the  issuing  of  the  commission. 

Littledale.  Suppose  an  extent  issued,  and  it  should 
be  advisable  to  buy  in,  and  assignees ;  with  the  consent 
of  creditors,  advance  money  to  the  broker  to  buy  in. 

Abbott  J.  That  is  no  loan ;  if  it  is  so  applied,  you 
cannot  recover  it  back ;  if  not  so,  then  you  can,  by 
money  had  and  received. 

Lord  Ellbnborough  C.J.  If  an  assignee  lend 
money  it  cannot  be  as  assignee,  it  is  in  contravention 
of  his  duty.  If  he  had  sued  in  his  own  name,  he 
might  have  recovered ;,  but  the  question  is,  whether, 
having  sued  as  assignee,  he  can  recover  the  money 
lent  as  an  assignee,  when  in  that  character  he  can- 
not lend. 

Littledale.    It  may  be  rejected  as  surplusage. 

Lord  Ellen  borough  C.J.  It  b  an  allegation 
which  must  be  made  out  in  proof,  which  cannot  be  if 
they  cannot  lend. 


I 
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Bat  LEY  J.    Is  there  any  case  upon  account  for        1810. 
money  lent  by  an  assignee,  or  as  an  executor?  Richardson 

agabut 
Griffin. 

littledale.  I  am  not  aware  of  any ;  but  there  are 
many  of  goods  sold  and  delivered  (a). 

Abbott  J.  They  may  be  obliged  to  sell  goods,  but 
they  are  not  compelled  to  lend  the  money. 

Lord  Ellenborough  C.  J.  They  must  be  parti- 
cular acts  to  make  executors  lend  ;  but  I  know  of  no 
such  instance  as  to  assignees,  and  it  would  be  very 
improper  as  to  executors. 

Parke,  in  reply.  The  statute  only  takes  away  re- 
sponsibility from  the  assignees ;  they  are  indemnified. 
The  general  rule  is,  that  they  cannot  lend. 

Scarlett  read  the  5  Geo.  2.  c.  30.  s.  32.  ''  in  what 
manner,  how,  and  with  whom,  and  where  the  money 
should  be  paid  in  and  remain ;"  and  he  referred  also  to 

Parke.  The  general  rule  is,  that  they  cannot  lend  ; 
and  if  this  case  is  an  exception,  the  plaintiff  should 
shew  it. 

Baylby  J.  This  is  after  verdict;  and  it  will  be 
presumed  that  every  thing  was  proved  in  support  of 
the  verdict. 

Lord  Ellenborough  C.J.  There  is  some  dif- 
ficulty in  saying,  that  if  the  assignee  lent  the  money 
under  the  direction  of  the  creditors,  which  direction 
they  are  enabled  to  give  by  the  statute,  he  should  not 
be  able  to  recover  as  assignee.  If  you  admit  he  can 
lend  by  the  statute,  it  is  difficult  to  say  he  cannot  lend 

V 

^ -■—      T  ■ I  *  1^1-     — " ■*-^— 

(a)  Cmoeli  v.  ff^atit,  6  East. 
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1816.       in  this  case;  it  will  be  presumed  that  he  lent  accord- 
iUoHARDsoN    ing  to  the  power  given  him  by  the  act 

mgamtt 
Griffin. 

Parke.    Then  he  may  lend  as  a  private  individual 

in  his  private  capacity. 
Lord  Ellbnborouoh  C.J.  The  aetsays  as  agent. 

Bayley  J.  If  he  can  lend  by  the  statute,  we  mnst 
presume  after  verdict  that  he  lent  according  to  the 
statute. 

Lord  Ellbnborouoh  C.  J.  My  first  impression 
was^  that  the  plaintiff  could  not  recov^ ;  for  I  knew 
no  case  in  which  the  assignee  could  lend :  but  upon 
looking  to  the  words  of  the  section  of  the  statute,  I  am 
not  certain  that  an  assignee  may  not  legally,  with  the 
consent  of  the  creditor,  lend ;  and  I  must  be  satisfied 
that  he  cannot  lend  even  for  a  moment,  to  say  here,  af- 
ter the  verdict,  that  he  cannot  recover :  and  the  words 
of  the  section  being  so  large,  I  cannot  say  that  there- 
fore he  may  lend ;  and  even  if  it  be  an  extremely  im- 
probable case,  I  cannot  say  that  there  is  error  in  this 
verdict. 

Bayley  J.  I  admit  that  an  assignee  cannot  join 
debts  due  to  himself  and  to  him  as  the  assignee ;  it 
was  so  decided  in  Hancock  v.  Haywood,  3  T.  R.  433; 
but  under  the  statute  he  may  lend,  and  therefore  there 
is  no  error  in  the  verdict. 

Abbott  J.  I  am  of  the  same  opinion;  an  assignee 
may  often  be  obliged  to  pay  money  ;  there  is  no  mis- 
joinder. 

Holroyd  J.  There  is  no  misjoinder;  here  the 
plaintiff  sues  throughout  as  assignee,  and  we  cannot 
suppose  he  sues  in  any  other  character. 

Judgment  affirmed. 


) 
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Amory  against  Brodbrtck.  ! 

COVENANT  upon  a  deed  made  between  thedefend-  Covenant  aotu> 
*  ^  release  abond 

ant   Broderick,  one   Rawlins,   and  the  plaintiffy  airignedbyde- 
whereby,  after  reciting  that  Joshua  Rowe,  by  bond  of  ^tg.   Breach, 
Ae  6th  December  1814,  became  bonnd  to  the  defendant  Sl^,^^51i 
Broderick  in  8000/.  contfitioned  for  payment  of  4000/.  «^n  intiie 

'    *^  name  of  de- 

and  that  the  bond  had  'become  forfeited  by  nonpay-  fendant  againit 
ment;  and  that  Ratx^s  had  contracted  with  Erode-  andtiuude- 
rick  the  defendant  for  the  purchase  of  the  bond,  and  Jj^^jJ^^^i' 
the  pHncipal  and  interest  due  thereon,  for  1 700/.  and  requested  so  to 
that  Rawlins  was  indebted  to  Amory,  the  plaintiff,  jn^the  said 
in  1700/.  for  money  advanced  and  paid,  and  that  Rauh  S^amteMy*** 
finrhad  agreed  to  assign  the  bond  absolutely  to  Amory;  ^^^^*  ^ 
it  was  witnessed,  that  in  pursuance  of  the  agreement,  to  the  obligee 
and  for  the  considerations  therein  mentioned,  he  JBro-  bonds,*&c.'by 
derick,  at  the  request  and  by  the  direction  and  appoint-  2***Udn2ff*^^ 
ment  of  Rawlins,  assigned  to  Amory  the  bond,  and  all  lundered  from 

lecoyennff  toe 

monies  due  or  to  become  due  thereon ;  covenant  by  prindpal  and 
Broderick,  that  he  would  not  accept,  take,  or  receive  ^Jj^tlnd  other 
any  of  the  principal  monies  and  interest  there^by  in-  ^^Sjai'"^'* 
tended  to  be  bargained  and  sold,  or  make  void  the  in-  morrerto  this 
denture,  or  any  power  or  aniSiority  thereby  given,  or  bew,  fifBt,^t 
in  pursuance  thereof  to  be  given  ;  and  that  he  would  ^^^^^f 
from  time  to  time,  at  the  request  of  the  plaintiff,  avbw,  necessary,  and 
ratify,  and  confirm  all  such  actions,  &c«  as  the  plain-  fore  reqoiied 
tiff  should  lawfully  make,  take,  bring,  8tc.  in  respect  ^,S^'u»- 
of  the  said  premises,  without  being  nonsuited,   or  J^l^^V^T 
otherwise  releasing  the  same,  except  with  the  special  by  ezecoting 
consent  of  the  plaintiff.    The  plaintiff  averred,  that  ^i^d  MmLir 
after  the  making  of  the  indenture,  he,  on  the  12th  of  ^jJ^J^JL 
May,  1821,  commenced  an  action  in  the  name  of  Bro-  the  bond.   Se- 

j    •  »  .  «  «      «        1  1.      oondly,  that  it 

aenck  against  Rowe,  upon  the  bond,  to  recover  the  wasnegroond 
principal  and  interest ;  yet,  that  the  defendant  not  re-  ^e^SSSe*^  ^ 


garding  his  covenant,  did  not  nor  wouId|  (although  he  ^P^S^*^****^ 
was  requested  by  the  plaintiff  so  to  d<^  avow,  justify,  entided  to  re- 

oorer  the  9f^- 
cial  damage. 
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1822.  and  maintalDi  ratify  or  confirm,  the  said  action  so 
Amort  commenced;  but  on  the  contrary  thereof,  aft^  the 
^^uS^^cK.  oi&l^iDg  of  the  said  indenture,  to  wit,  on  the  6th  day 
of  March  1821,  8cc.  at,  &c.  the  defendant  did  ezecale 
to  Rowe  a  general  release  of  all  actions^  bills,  bonds, 
&c.  By  reason  whereof  the  plaintiff  was  hindered 
from  recovering  the  principal  money  and  interest, 
made  payable  by  the  bond,  and  in  proceeding  in  the 
action  so  commenced  by  him,  and  had  also  been  de- 
prived of  the  means  of  recovering  the  costs  incurred  by 
the  action,  and  had  sustained  costs  in  endeavouring  by 
rule  of  Court  to  set  aside  the  release.  Demurrer  to 
this  breach  of  the  declaration,  and  the  causes  assign- 
ed, were,  first,  that  there  was  no  venue  to  the  allega- 
tion of  request  in  the  declaration ;  and  secondly,  that 
by  that  breach  the  plaintiff  sought  to  recover  damages 
which  he  was  not  entitled  by  law  to  recover. 

Gaselee  contended,  that  a  request  of  the  defendant 
to  confirm  the  action  was  necessary,  and  Lowe  v. 
^  Kir  by  (a),  Peckev.  Mithwclde  (6),  Banks  v.  Thwaite${(i)f 
and  Back  v.  Owen  (ci),  are  authorities  to  shew  that 
a  special  allegation  of  request  is  necessary ;  and  if  it 
be  a  substantive  allegation*  it  ought  to  have  a  venue. 
[Bayley  J.  The  substantive  breach  begins  by  the 
words  **  but  on  the  contrary  thereof."  In  Harris  v. 
Mantle  (e),  the  breach  assigned  was,  that  the  defend- 
ant had  not  used  the  premises  in  a  good  and  husband- 
like manner,  but  on  the  contrary  thereof,  had  com- 
mitted waste.  The  defendant  pleaded  that  he  had 
not  committed  any  waste,  but  used  the  premises  in  a 
good  and  husband-like  manner ;  and  it  was  held  that 
the  plaintiff  was  not  at  liberty  to  shew  that  the  de- 
fendant had  not  managed  the  farm  in  a  husband-like 


(«)  Sw  Wm.  Jomet,  56.  (6)  Ibid.  86. 

(c)  3  Leom.  73.  (<0  5  T.R.  409 

(r)  3  T.R. 307. 


) 
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mannen]     The  plea  there  was,  that  he  had  not  com-        ^822. 
mitted  waste,  and  upon  that   issue  he  could  only        am<at 
prove  waste.     [Bayley  J.  The  plea  applied  to  both    brodbwck. 
parts  of  the  breach  ;  and  then  the  question  was,  what 
was  the  substantial  part  of  the  breach.]     Secondly, 
the  iMreach  is  bad,  because  the  costs  of  the  action,  and 
the  application  to  set  aside  the  release,  are  grounds  of 
special  damage,  and  rion  constat  that  he  would  have 
obtained  those  costs  in  the  action ;  and  Sutton  v.  John- 
9on  (f)  is  an  authority  to  shew  that  that  would  be 
good  ground  of  error,  or  in  arrest  of  judgment. 

Chitty,  contra^  was  stopped  by  the  Court. 

Abbott  C.  J.  I  am  of  opinion  that  the  first  cause 
of  demurrer  assigned  is  not  sufficient.  A  party  is 
only  bound  to  allege  the  request,  where  the  object  of 
that  request  is  to  oblige  another  person  to  do  some- 
thing. Here  the  defendant,  by  executing  the  release 
to  J{.  has  disabled  himself  from  supporting  any  action 
whatever,  and  that  is  the  substantial  part  of  the 
breach ;  and  a  request  is  wholly  unnecessary.  As  to 
the  second  cause  of  demurrer,  it  is  sufficient  to  say, 
that  it  is  no  good  ground  of  demurrer  to  the  whole 
breach,  that  the  consequential  damages  are  not  reco- 
verable. The  plaintiff  is  entitled  to  recover  some  da- 
mage, and  that  is  sufficient  to  support  the  breach. 

Bayley  J.  The  cause  of  Duffield  v.  Stott(g),  is  an 
authority  to  shew  that  the  last  ground  of  demurrer 
cannot  be  supported.  So,  too,  in  covenant ;  if  some 
of  the  breaches  are  good  and  the  others  not,  it  is  no 
ground  of  demurrer  to  the  whole  declaration,  but  the 
plaintiff  shall  have  judgment  for  the  breaches  well 
assigned  (g).  As  to  the  other  point,  it  is  clear  that  the 
allegation  of  the  request  was  unnecessary  in  this  case, 
inasmuch  as  the  defendant  had,  by  executing  the  re- 

(/)  1  T.  R.  493.  510.  (g)  3  T.  ft-  374. 
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^2^'       lease,  wholly  disabled  himself  from  bringing  any  action 
Amort       on  the  bond. 

HoLROTD  J.  Where  a  party  covenants  not  to  do  a 
thing,  a  breach  is  well  assigned  by  shewing  that  he  has 
done  it.  The  effect  of  the  breach  assigned  in  this 
caae  is,  that  the  defendttit  has  done  a  particolar  act, 
whereby  he  has  whc^y  disabled  himself  from  avowing, 
fcc.  The  allegation  of  request,  thiofefore,  wsis  wlioUy 
luUiecessary.  On  the  other  question,  the  formal  words 
of  demnrrer  shew  that  the  objection  cannot  be  sus- 
tained :  the  words  are,  that  the  said  breach  and  the 
matters  therein  contained,  are  not  sufficient  in  law. 
Now  the  objection  is,  not  that  the  whole  breach  is  insuf- 
ficient, but  that  a  part  of  it  is  bad.  If,  however,  there 
be  any  breach  of  covenant  assigned,  in  respect  of 
which  the  plaintiff  is  entitled  to  recover,  a  further  al- 
legation that  he  has  thereby  sustained  special  damage, 
which  by  law  he  is  not  entitled  to  recover,  will  not 
prevent  him  from  maintaining  his  action.  If  this  ob- 
jection be  a  ground  of  demurrer  in  itself,  it  should,  at 
all  events,  have  been  confined  to  that  part  of  the 
breach  only. 

Best  J.  concurred. 

Judgment  for  plaintiff. 

1816. 

^fl^^^  Barey  against  Lord  Rodney. 

IfadecUntbii,    W^ULLER  shewed  cause  airainst  a  rule  of  Ballan- 

amended  in  ti&e  J(t       .  .1        •     i  /-      .  mi 

same  Tenn  at  ftiif,  to  set  aside  a  judgment  for  irregularity.  The 

though  after  a  pl&intiff  delivered  a  declaration,  and  the  defendant 

SJ^^S^fa^  pleaded  thereto.    In  the  next  Term,  the  plaintiff  oh- 

necesaary  to  Uuued  an  Older  to  amend  his  declaration,  with  liberty 

mle  to  plead ;  for  defendant  to  plead  de  novo,  but  no  fresh  rule  to 

uaeSMina  P^^^^  ^^  ^^'^  given;  and  the  question  was,  whether 

robaequent  such  rule  was  neccssai'y. 

Tenn,  a  nesh 
role  is  necessary* 
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Ballantine,  in  support  of  his  rule^  cited  Salk,  517,  8.        1S16. 
8  T.  R.  78.  Barrt 

LordRodnst. 
Abbott  J.  then  told  Puller  that  the  case  was  ex. 

pressly  against  him,  and  the  Master's  opinion  went 

along  with  it ;  and  he  read  a  minute  from  the  Master's 

book^  from  which*  it  appeared,  that  where  the  declara* 

tion  is  amended  in  the  same  Term  in  which  the  rale 

to  plead  has  been  given,  no  new  rale  is  necessary';  but 

where  the  declaration  is  amended  in  a  subsequent 

Term,  then  there  must  be  a  new  rale  to  plead  in  that 

Term ;  and  therefore 

Rule  absolute. 


1816. 


26ihX 


HioHMORE  against  Primrose. 

niOPPING  moved  to  set  aside  a  verdict  for  the  MThm  bill  de- 
plaintiff.    The  action  was  on  a  bill  of  exchange*  f^^^eTe^ 
brought  at  the  suit  of  the  plaintiff,  as  indorsee.    The  J^^^^'" 
declaration  stated^  that  the  bill  was  drawn  on  the  5th  prodoeed  was 
of  June  on  the  defendant,  at  two  months,  *'  for  value  ceivcd  general- 
received  by  Richard  Riley,*'  who  was  the  drawer.   The  5[ri5S2(«?** 
bill,  when  produced,  appeared  to  be  for  value  received 
generally.     At  the  trial,  it  was  contended  that  this  was 
a  variance ;  and  as  it  was  founded  on  a  contract,  the 
contract  must  be  properly  set  out.     But  the  objec- 
tion was  there  overruled. 

Lord  Ellbnborough  C.  J.  I  thought  the  decla- 
ration had  been  value  received  generally,  but  it  is  value 
received  by  a  particular  person. 

Rule  Nisi,  and  afterwards  absolute. 


(a)  Bnt  see  Grani  ▼.  Da  Cnsia,  3  M.wadS.  351.      CkUiy  on  BillB, 
6th  ed;  356. 
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25M  ApnL 


Harmer  against  RowE. 
Thedefisndant    fpHIS  was  an  action  of  debt  on  a  bond,  and  the  de- 

oumot  give  in       1 

evidence  iile-  fendant  pleaded  Hon  tit  factum.    On  the  trial  the 

rouaderation  defendant  set  up  the  defencei  that  the  bond  ^ras  given  to 
Jeahc^caiSr"  compound  a  felony.  Bat  Lord  Ellbmbobough  C.J. 
specially.  would  not  then  hear  any  evidence  in  support  of  sudi 

defence,  under  the  plea  of  non  est  factum^  and  a  ver- 
dict was  given  for  the  plaintiff. 

Peake,  on  behalf  of  the  defendant,  now  moved  to 
set  aside  the  verdict,  stating  that  he  made  the  motion 
at  the  request  of  a  considerable  pleader  under  the  bar, 
who  was  of  opinion  that  such  evidence  might  be  given 
in  evidence  under  the  plea. 

Lord  Ellemborough  C.J.  In  the  case  of  a  bond 
given  to  the  sheriff,  such  evidence  is  admissible,  be- 
cause the  sheriff  can  only  tak^  a  bond  in  a  partici|lar 
way  prescribed  by  the  statute ;  and  if  it  does  not  pur- 
sue the.  rules  of  the  statute,  it  is  absolutely  void.  In 
what  case  cim  a  special  plea  be  necessary,  if  it  is  not 
so  inthi^? 

Ba  YLEY  J.  It  is  well  known,  that  the  condition  of 
a  bond  cannot  be  read  under  the  plea  of  non  estfoctum. 
The  decision  in  Cotton  v.  Goodridge,  2  Bla.  Rep.  1108, 
is  somewhat  in  point;  for  it  was  the^eheld,  that  under 
the  plea  of  non  est  factum,  the  defendant  could  not  give 
in  evidence  that  the  condition  was  given  in  restraint 
of  matrimony. 

Peake  then  suggested,  that  the  plaintiff  had  met 
with  no  surprise,  for  he  had  had  notice  that  it  would 
be  given  in  evidence. 

But  The  Court  said,  that  it  made  no  difference 
whether  he  received  intimation  of  it  or  not ;  and  re- 
fused the  rule. 
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HuTCHiNs  against  Gilbik.  

rilHE  declaration  stated  that  the  defendant  was  at-  Where  the 

tached  to  answer  James   Toll  Huichins,  8cc,  and  waTstat^^in 

thereupon  the  said  James,  by  his  attorney,  8cc.    The  ^^^''o^ecia- 

name  Toll  was  omitted  throae^hoat  the  declaration,  ratbntobe 

Jamet  ToU 

The  defendant  demurred  specially,  that  it  appeared  Hutckbu,  and 
that  the  plainUflTs  Christian  name  was  James  Toll,  and  dcmt'r^'^S- 
that  he  was  called  "  James^*  only ;  and  that  it  appear-  <^**Uy»  ^^^  ^ 

''  '^^  plaintiff  was 

ed  that  he  was  called  by  a  different  Christian  name  namedthrongh^ 
than  that  mentioned  in  the  commencement  of  the  de-  ^q^^t  ^in  of 
claration,  and  that  it  was  not  alleged  that  the  pro-  ?^*^^J^°* 
mises  were  made  to  James  Toll ;  and  that  they  were  only,  it  was 
stated  to  be  made  to  the  said  James,  though  no  such  because  nam  * 
Christian  name  was  previously  mentioned ;  and  now  fT^',?^** 

part  of  the  sor- 

Campbell  moved  for  judgment  in  the  common  paper.  '^^°'^' 

Bayley  J.    It  does  not  appear  but  that  Toll  is  a 
part  of  the  surname. 

Judgment  ^iisu 


Shadbolt  against  Bbrthoud.  ^^^^' 

18/A  May. 

W^    LAWES  obtained  a  rule  nisi,  for  signing judg-  if  a  spedal 

ment  as  for  want  of  a  plea,   and   why  the  J^mcdaaTto 
defendant,  or  his  attorneyi  should  not  pay  the  costs  wndcr  it  cxpe- 
of  the  application,  and  in  the  mean  time  proceed-  piaintiTsat- 
ings  be  stayed.    The  plea  to  an  action  on  a  bill  of  guit^unsdr 
exchange,  with  usual   money  counts,  was,  that  the  *''^,^"^^^ 
plaintiff  was  indebted  to  the  defendant  in  more  than  piainUf  to  ngn 
the  amount  of  the  damages  declared  for,  namely,  60/.  want  of  a  plea, 
by  recognizance  in  the  Court  of  Exchequer ;  *'  as  by  J^eSSt  or* 
the  said  recognizance  remaining  in  the  said  Court  his  attorney 
(without  saying  remaining  '  of  record,')  more  fully  ap- 
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pears,  and  this  he  is  ready  to  verify  by  the  said  record. 
Wherefore,  &c."  It  was  urged  that  this  was  a  trick- 
ing plea,  and  calculated  to  throw  a  difficulty  on  the 
plaintiff,  in  determining  whether  he  should  take  issu^ 
on  the  record,  conclude  to  the  country,  or  demur.  The 
cases  of  Tkamas  v.  Fandermoolem  (a),  and  Barclay  v. 
Godilake  (b),  were  cited. 

Espinasse  shewed  cause,  and  argued  that  plaintiff 
might  readily  reply  to  this  plea,  by  saying  that  he  was 
not  indebted.  No  difficulty  was  thrown  upon  the 
plaintiff's  attorney,  rendering  it  necessary  to  take  the 
advice  of  counsel,  so  as  to  bring  the  case  within  the 
authorities  cited.  There  was  no  attempt  to  entan- 
gle him  in  the  nicety  of  special  pleading.  He  cited 
Glyn  V.  Thorpe  (c). 

Peb  Curiam.  The  case  of  Barclay  v.  Goddake  de- 
cides, that  where  the  sham  plea  is  of  such  a  descrip- 
tion as  to  make  it  necessary  for  the  plaintiff's  attor- 
ney  to  consult  counsel,  the  Court  will  allow  him  to 
sign  judgment.  We  think  this  is  a  case  in  which  the 
attorney  would  feel  it  necessary  to  take  further  advice 
before  he  replied.  These  pleas  are  pleaded  merely  for 
the  sake  of  delay,  and  the  delay  occasioned  by  them 
sometimes  makes  a  great  difference  to  the  plaintiff  in 
point  of  expence,  and  they  ought  not  to  be  en- 
couraged. 

Rule  absolute. 


(a)  2  B.  and  X  197. 
(c)  1  i?.  and  ^.  15S. 


{h)  md.  199. 


Davby  and  others  against  Prbndergrass. 


Aparoiagrae-    T^EC  LA  RATION  in  debt  on  a  surety  bond»  eze- 
SS^o^anfL-  cuted  by  the  defendants,  conditioned  for  the  pay- 

cipal  obligor,  cannot  be  pleaded  at  law  as  a  defence  for  tbe  forety. 
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ment  within  one  month  after  demand  of  such  ba- 
lance, not  exceeding  the  sum  of  600/.  as  upon  the 
settlement  of  accounts  between  the  plaintiffs  and 
Samuel  Prendergrass,  and  James  Peter  Prendergrass 
should  appear  to  be  due  from  the  latter  to  the  former, 
for  coals  to  be  delivered  by  them  to  the  said  S.  and  J. 
P.  Prendergrass.  Breach,  nonpayment  of  the  said 
sum  after  demand.  The  defendants  craved  oyer  of  the 
bond,  and  pleaded  first,  non  est  factum;  and  second,  a 
special  plea  in  bar  that  the  plaintiffs  had,  by  parol 
agreement,  without  the  privity  of  the  defendants, 
given  time  to  the  principal  debtors  to  pay  by  instal- 
ments, and  had  taken  a  warrant  of  attorney  to  pay  by 
monthly  instalments  of  lOOL  each,  a  balance  of 
IO99I.  9s.  found  to  be  due  from  the  latter  to  the  for- 
mer, upon  an  adjustment  of  accounts  for  goods  sold 
and  delivered,  with  a  power  of  issuing  execution  in 
case  of  default  of  payment  of  any  one  instalment 
when  due.  To  this  last  plea  there  was  a  demurrer,  and 
joinder  in  demurrer. 


1821. 
Davey 

a$ul  other* 

agabut 
Prendbr- 

0BAS8. 


W.  H.  Maule,  for  the  plaintiffs.  The  question  in 
this  case  is,  whether  giving  time  to  the  principal  is  a 
defence  at  law  to  an  action  on  a  bond  against  the 
surety.  There  are  a  great  variety  of  cases  on  bills  of  ex- 
change and  bail  bonds,  which  do  not  apply ;  and  no  case 
can  be  found  in  which  such  a  defence  has  been  plead- 
ed to  a  bond.  In  Donnelly  v.  Dunn  (a)  it  was  held, 
that  bail  cannot  plead  the  bankruptcy  and  certificate 
of  their  principal  to  an  action  of  debt  upon  a  recogni- 
zance of  bail;  and  in  Bultell  v.  Jarrold,  which  was 
a  similar  action  of  debt,  the  defence  pleaded  was  time 
given  to  the  principal,  to  which  there  was  a  demurrer ; 
and  in  the  Court  of  Exchequer  judgment  was  given 
for  the  plaintiff,  on  the  ground  that  this  could  only  be 


VOL.  II. 


(a)  2  B.  and  P.  45, 
Z 
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agakui 
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taken  advantage  6F1>y  an  application  16  the  equitaUe 
jarisdiction  of  the  Cotirt:  and  this  judgment  was  istib- 
cessively  affirmed,  both  in  the  Exchequer  Chamber 
and  In  the  House  of  Lbras.  In  giving  relief  oh  bail 
bdnds,  the  Courti  proceed  on  Yfie  eqmtable  juiisdicdon 
given  them  by  statute  4  and  5  Anne,  c.  15]  s.  flO;  bnl 
that  is  not  done  by  plea,  but  by  summaiy  application 
to  the  Court.  Suppose  an  JEictibn  of  debt  on  boiid^ 
brought  for  the  b^^t  of  an  assignee,  in  the  name  of 
the  obligee,  and  a  plea  of  a  release  by  thie  obligee,  the 
Court  perhaps  might, '6n  a  proper  case  being  laid'be- 
f6re  them,  order  the  pT^a  to  be  taken  off  the  file;  bet 
they  would  not  allow  the  facts,  if  replied  to,  to  be  a  suf- 
ficient answer  to  the  plea.  The  cases  of  bills  of  ex- 
change depend  entirely  on  the  law  merchant,  and  are 
quite  diistiguishable.  Binke*$  case,  menticmed  m 
English  V.  Daley  {e\  was  a  case  in  eqmty.  The  prac- 
tice of  granting  injunctions  in  icourts  of  equity  in 
these  cases,  is  also  an  authority  to  shew  that  this  b  not 
a  good  defence  at  law;  and  no  such  plea  as  the  present 
can  be  found  in  any  of  the  books  of  entries. 

Chitty,  contra,  contended;,  that  the  principle  upon 
which  courts  of  equity  proceeded  applies  equally 
to  a  court  of  law.  It  is  to  be  found  laid  4owti  in 
English  V.  Daley  (c),  ud  it  is  ibis;  that  where  tHe 
agreement  with  the  principal  alters  the  situation  of 
the  security,  by  postponing  tbe  time  of  payment,  the 
surety  is  released  from  his  liability.  Samuel  v.  Horn- 
art  ((2),  Law  V.  East  India  Company  (e),  and  a  variety 
of  other  authorities  are  also  to  the  same  point.  It 
must  be  admitted,  that  the  cases  in  cotirts  of  common 
law  are  questions  arising  for  the  most  part  on  bail 
bonds,  as  Rex  v.  Sheriffs  of  Surrey  if ),  Thomas  v. 
Young  (g),  Bowsfield  v.  Tower  {h),  Croft  v.  Johnson  (i> 


(c)  2  B.  and  P.  62. 
(e)  A  Vea.  824. 
Is)  15  Bmi,  617. 
(0  5  Tmt4f.  319. 


(d)  3  Main.  272. 
(/)   I  Tmmi.  159. 
(A)  4  Tmmi.  456. 
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In  Moore  y.  Bowmaker{k),  Gibbs  C.  J.  says,  ''  the 
principle  was  first  adopted  in  the  Court  of  Chancery, 
that  if  a  creditor  gives  time  for  payment  to  his  princi- 
pal debtor^  without  giving  notice  to  the  surety,  the 
latter  remains  no  longer  liable  to  the  debt.'*  And 
then  he  adds,  ''  the  courts  of  law  in  late  days  have 
acted  on  the  same  principle  in  cases  of  bail."  So  that, 
it  should  seem,  that  learned  Judge  treats  it  as  a 
principle  which  could  be  extended  properly  to  courts 
of  law.  Now  that  principle  ought  to  be  extended  to 
this  case ;  for  otherwise  the  obligor  and  obligee  might 
combine  together  to  defraud  the  surety.  In  Orme  v. 
Young  (I),  this  point  came  before  Gibbs  C.  J.  but  was 
not  decided.  He  also  cited  Beadles  case  (m),  and 
Greemngham  v.  EiW€r{n). 


18£1. 

Davby 

and  others 

agauut 
PB£ND£E- 
ORABB. 


Abbott  C.  J.  From  the  nature  of  the  security  it 
cannot  be  said  that  the  sureties  sustained  any  preju- 
dice^y  what  has  taken  place ;  for  if  the  first  100/.  was 
not  paid  immediate  execution  might  have  issued,  and 
it  could  not  have  been  set  aside.  The  ground  however 
of  my  opinion  in  this  case  is>  that  general  rule  of 
the  common  law  which  requires  that  the  obligation 
created  by  an  instrument  under  seal  shall  be  discharged 
by  force  of  an  instrument  of  equal  validity.  The  ope- 
ration of  that  rule  is  indeed  sometimes  such  as  to  make 
it  imperative  upon  a  court  of  equity  to  interpose,  and 
grant  relief;  but  it  by  no  means  follows  that  the  rule 
of  law  is  to  be  broken  down,  becaufie  a  court,  having 
jnrisdiction  of  another  kind,  will  interpose  where  there 
k  a  particular  case  in  which  the  rule  of  law  may  be 
found  to  operate  harshly.  There  is  great  objection  to 
a  court  of  law  taking  upon  itself  to  act  as  a  court  of 
equity,  because  they  have  not  the  means  of  doing  that 
full  and  ample  justice  which  the  particular  case  may 


(I)  6  Tiumi.  382. 
(m)  3  LAn.  159. 


(0  HoU,  N.  P.  c.  84. 
(m)  Cro,Sli]t,39S, 
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reqaire.  We  oaght  not  therefore  to  interpose  in  a 
.matter  which  seems  peculiarly  to  belong  to  the  juris- 
diction of  a  court  of  equity.  If  a  parol  agreement  is 
entered  into  to  give  time  to  the  parties^  supposing  it 
not  the  case  of  a  surety,  but  simply  the  case  of  a  com- 
mon bondf  conditioned  for  payment  of  money  at  a 
certain  day,  it  will  not  prevent  the  party  from  pro- 
ceeding at  law  immediately,  whatever  the  considera- 
tion for  the  delay  may  be.  And  if  that  be  so,  how 
can  the  giving  of  time  to  a  third  person  by  such 
an  agreement  prevent  the  obligee  of  the  bond  from 
proceeding  at  law  against  the  surety?  There  may 
indeed  be  such  a  consideration  for  the  agreement, 
as  may  induce  a  court  of  equity  to  direct  that  the 
party  shall  not  proceed  to  enforce  his  remedy  at  law. 
But  a  parol  agreement  of  this  nature  can  never  operate 
to  controul  the  obligation  of  this  bond  in  a  court  of 
law.  The  decisions  which  have  taken  place  in  the 
courts  of  equity  in  cases  of  this  nature  have  always, 
as  I  understand  them,  proceeded  on  the  notion,  that 
at  law  the  thing  prayed  for  could  not  be  done.  Bills 
of  exchange  stand  upon  a  very  different  footing; 
there  the  law  merchant  operates,  and  the  courts  of  law 
decide  upon  them  with  riference  to  that  law.  Guaran- 
tees for  the  payment  of  debts  are  not  in  general  in- 
struments under  seal ;  and  there  is  no  strict  technical 
rule,  which  as  to  them  prevents  a  court  of  law  from 
looking  to  the  real  justice  of  the  case.  The  cases  of 
bail  and  replevin  bonds  are  provided  for  by  acts  of 
parliament,  giving  to  the  Court  an  aothority  aver 
them.  But  in  both  these  cases,  the  jurisdiction'  is 
exercised  always  upon  special  application,  founded 
upon  affidavits,  and  not  upon  plea.  A  recogpaixance 
of  bail  stands  upon  a  different  ground  from  bail  bonds, 
as  to  the  jurisdiction  of  the  Court.  There  the  juris- 
diction is  not  founded  upon  statute,  but  upon  a  general 
authority  in  the  Court,  to  see  that  an  improper  use  is 
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not  made  of  its  own  records.  Therefore  in  that  case, 
as  well  as  in  the  case  of  bail  to  the  action,  and  of  bail 
to  the  sheriff,  if  the  Court  sees  that  an  improper  use  is 
attempted  to  be  made  of  the  security  which  the  party 
has  given,  it  immediately  interferes.  And  that  also  is 
always  done  upon  special  application  to  the  Court, 
upon  aflSdavits  setting  forth  all  the  circumstances  of 
the  case*  In  the  case  of  Buliell  v.  Jarrold,  in  the 
House  of  Lords,  which  has  been  referred  to,  in  which 
an  attempt  was  made  to  put  the  matter  on  the  record, 
by  way  of  pIel^  it  was  held  that  it  was  no  bar  to  the 
action;  so  in  this  case,  which  appears  to  be  the  first 
of  the  kind  brought  before  this  Court,  although  similar 
cases  must  have  occurred  very  frequently,  I  am  of 
opinion  that  we,  deciding  on  legal  principles,  are  bound 
to  say  that  this  plea  is  no  answer  to  the  plaintiff's 
action.  There  must,  therefore,  be  judgment  for  the 
plaintiff!. 


]8£1. 

Davbt 
andothen 

ngahui 
Pbxniibr* 

GRASS. 


HoLROYD  J.  The  plea  in  this  case  is  not,  I  think, 
good  in  law.  The  circumstances  here  stated  neither 
amount  to  a  performance  of  the  condition,  nor  to  a 
legal  excuse  for  non-performance  of  it.  The  bond 
which  has  been  executed  by  these  two  sureties  is  con- 
ditioned for  the  payment  of  any  balance  not  exceed- 
ing 500/.,  that  may  be  due  for  goods  sold  upon  credit 
to  two  other  persons,  within  one  calendar  month  after 
demand  made.  The  effect  of  the  plea  is,  that  an  un- 
reasonable time  was  given  to  the  original  debtors^  and 
that  a  warrant  of  attorney  was  taken  for  that  purpose, 
having  been  given  in  pursuance  of  a  parol  agreement. 
Such  an  agreement,  and  the  taking  of  the  warrant  of 
attorney,  in  my  opinion,  does  not  constitute  in  law  a 
payment  of  the  original  debt,  nor  an  annihilation  of  it. 
The  mere  givii^  time  by  parol  without  consideration,  is 
not  even  binding  on  the  party  himself.  In  this  case 
there  seems  to  have  been  some  consideration  for  the 
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time  given ;  namely^  the  giving  the  warrant  of  attorney, 
which  woold  give  the  plaintifF  a  debt  of  higher  nature, 
by  allowing  a  judgment  to  be  entered  up  in  case  of 
non-payment  of  the  first  instalment.    That  certainly 
was  a  good  consideration  for  the  forbearance;  bat  the 
merely  giving  an  engagement  that  a  man  shall  not  sue 
for  a  limited  time,  is  not  a  release  in  law  of  the  original 
debt.    An  agreement  that  a  man  shati  not  sue  at  all, 
with  a  good  consideration  for  it,  amounts  to  a  release, 
and  would  be  an  annihilation  of  the  original  debt; 
but  an  agreement  to  give  n  limited  time  to  pay  the 
debt,  as  in  this  case,  does  not  destroy  the  original 
debt,  nor  the  liability  to  the  payment  of  it.    The 
original  debt  then  remains;   and  by  the  condition  of 
this  bond,  the  obligors  *are  bound  to  pay  within,  a 
month  after  demand  made  of  them.    There  is  n6  per- 
formance of  this  condition  of  the  bond,  nor  any  re- 
lease of  the  original  debt.  None  of  the  circumstances 
mentioned  in  the  plea  amount  to  a  performance  of  the 
condition ;  if  they  could,  the  condition  would  then  be 
considered  as  performed,  and  the  defence  woald  be 
good  in  law.     But  that  is  not  so';  the  whole  defence 
set  up  arises  upon  a  parol  agreement.    Now,  suppose 
to  that  parol  agreement  the  obligors  had  been  parties, 
and  the  obligees  had  stipulated  that  they  would  not 
sue  on  the  bond;  still,  unless  that  agreement  was  of 
as  binding  effect  as  the  bond  itself,  it  would  avail 
nothing  ;    for  a  mere   parol   agreement  cannot  be 
pleaded  in  bar,  unless  by  operation  of  law  it  amounts 
to  the  performance  of  that  which  is  the  subject  mat- 
ter stipulated  for  by  the  condition.    Neither  of  these 
cases  exist  from  the  circumstances  which  have  been 
pleaded  in  this  case ;  and  therefore  I  think  this  plea 
does  not  amount  to  a  defence  in  law.    All  the  cases, 
or  nearly  so,  upon  this  subject,  exc^it  cases  on  bail 
bonds/  in  which  this  Court  entertains  a  sort  of  equit- 
able jurisdiction,  have  been  cases  decided  in  courts  of 
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equity  ;   apd  I  think  tha^  the  verji  principle  upon  1821. 

which  cooris  of  equity  give  relief  is^  that  the  circum-  davet 

stances  under  which  they  give  relief  do  not  ^ord  a  *^^^* 

irood  defence  in  point  of  law.     I  think  this   plea  Prbnder- 
is  bad. 

Best  J.  was  of  the  same  opinion. 

Judgment  for  plaintiff  (a). 

(a)  The  Conrt  of  Chuicerjr  aftenrardi  reAued  relief 
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Orton  against  Butler.  ^^^^^ 

Zd  May. 

fllHE  first  and  second  counts  of  the  declaration  Acoantystadng^ 
stated  that  the  defendant  fpjsely  and  fraudulently  ^x,  had  and  rel 
affirmed  to  plaiAtiff,  that  the  defendant  had  giv^  ^f^^^' 
more  for  a  commodity  he  had  purchased  for  the  plain-  money,  to  ^t, 
tiff  than  he  really  had  given,  and  thereby  fraudulently  b/defendantto 
obtained  from  plaintiff  the  larger  sum.  The  third  ^^^^ 
count  was  as  follows :   **  And  whereas  also  the  said  defendant,  not 

•   -  .  r»  rcgarduig  his 

defendant  afterwards,  to  wit,  on.  8ic.  aforesaid,  at.  &c.  dnty,  had  con- 
aforesaid,  had  and  received  for  the  use  of  the  said  JS^ttiMeo?" 
plaintiff  a  certain  sum  pf  money,  to  wit,  the  sum  of  toWaownnse,'* 
ten  shillings,  to  be  paid  by  the  said  defendant  to  the  jMmpnr,  though 
said  plaintiff  upon  request;  yet  the  said  defendant^  a^,  and  can- 
not regarding  his  duty  in  this  behalf,  but  contriving  "^^^^,1^^^ 
and  fraudulently  intending  to  hurt,  injure,  and  pre-  case;  and  it  is 
judice  the  said  plaintiff  in  this  respect,  hath  not,  al-  generally, 
though  often  requested,  p^d  to  the  said  piiinUff  the  J^^^^  ^^■ 
said  last-mentioned  sum  of  money,  or  any  par^  thereof,  only  to  £at 
but  hath  wholly  neglecte(|  and  omitted  so  to  do ;  and  cou^t. 
on  the  contrary  thereof,  afterwards,  to  wib,  on,  &c.  at, 
&c.  converted  apd  ^isposed  Jthereof  to  his  own  use. ' 
To  the  first  and  ^cond  counts  the  defendant  pleaded 
not  guilty  ;  and  to  the  third  count  there  was  a  general 
demuner  and  joinder  thereon. 
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1822.  Alderum  in  sapport  of  the  demurrer.    In  this  case 

Q     ^        there  is  a  misjoinder.    The  first  and  second  counts  are 
«g«imt       framed  in  tort,  and  the  third  in  (ummpnt;  conse- 
quently  they  cannot  be  joined,  and  judgment  must  be 
given  for  the  defendant    Though  the  third  count  is 
colourably  framed  in  tort^  it  is  in  substance  and  effect 
a  count  in  oisumpnt,  for  money  had  and  received, 
which  cannot  be  joined  with  the  other  counts.   In  the 
case  of  Judin  v.  Samuel  (a),  the   Court  said    there 
might  be  a  judgment  for  the  plaintiff  if  there  was 
any  one  good  count,  inasmuch  as  the  demurrer  went 
to  the  whole  declaration ;  but  it  seems  to  be  admitted, 
that  if  there  had  been  a  demurrer  to  the  objectionable 
counts,  the  defendant  would  have  been  entitled  to 
judgment.    In  this  case  the  demurrer  is  to  the  objec- 
tionable count,  and  therefore  in  this  respect  there  is  a 
difference  between  the  two  cases.     The  same  doctrine 
was  held  when  the  above  case  came  before  the  Court 
of  Error.    The  count  in  this  case  begins  in  assump- 
sit, and  ends  by  saying,  that  instead  of  paying  the 
money  which  the  defendant  had  received  for  the  use 
of  the  plaintiff,  he  converted  the  same  to  his  own  use. 
The  proper  remedy  for  such  an  injury  as  the  detention 
of  money,  is  properly  assumpsit.    If  this  innovation  in 
the  forms  of  pleading  were  permitted,  the  defendant 
would  be  deprived  of  many  advantages,  of  which  he 
would  be  entitled  to  avail  himself,  if  the  count  was 
properly  framed  in  assumpsit.    For  instance,  suppose 
the  defendant  has  a  setoff,  how  is  he  to  set-off  in  an 
action  framed  in  tort,  a  debt  due  to  him  frdm  the  plain- 
tiff?   He  cannot;  because  the  statute  2  Geo,  2.  C.S2. 
8. 13.  and  8  Geo.  2.  c.  24.  s.  6.  speak  of  mutual  debts. 
Again,  suppose  the  action  is  brought  within  the  juris- 
diction of  a  Court  of  Requests  in  London,  and  the 
plaintiff  recovers  less  than  forty  shillings ;  how  b  the 
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defendant  to  recover  his  costs  under  the  stat.  3  Jac.  1.  1822. 
c.  16.  8. 4.  if  the  plaintiff  b  permitted  to  sue  in  tort  for 
a  cause  of  action  in  azmmpntf  If  this  ingenious  de- 
vice were  permitted,  the  plaintiff  might  evade  the  statute 
altogether.  But  the  hardship  woold  not  stop  here : 
suppose  a  liability  in  contract  against  three,  and  the 
plaintiff  declares  in  tor^  against  two  only  ;  the  defend- 
ants would  be  deprived  of  the  benefit  of  a  plea  in  abate* 
ment  (&) ;  and  the  plaintiff  would  thus  be  enabled  to 
make  that  a  separate,  which  is  a  joint  liability.  All 
the  common  money  counts  in  assumpsit  may,  by  this 
inroad  upon  the  established  forms  of  action,  be  con- 
verted into  actions  on  the  case.  No  instance  of  this 
kind  is  to  be  found  in  any  of  the  books  of  entries ;  and 
such  innovations  are  to  be  discountenanced. 

Tmdal,  contra.  The  count  demurred  to  is  in  sub- 
stance a  count  in  trover,  and  may  be  joined  with  other 
counts :  it  alleges  a  delivery  of  money  to  the  defend- 
ant, and  a  misfeazance.  In  a  count  in  trover,  it  is 
sufiScient  to  allege  the  conversion,  without  the  finding : 
it  is  sufficient,  to  constitute  a  good  count  in  trover,  to 
state  a  bailment  or  delivery,  and  then  allege  that  the 
defendant  wrongfully  converted.  However,  if  it  be 
objected  that  the  money  alleged  in  this  count  to  have 
been  converted,  is  not  stated  to  be  monies  numbered 
in  a  formal  manner,  the  defendant  should  have  taken 
advantage  of  it  on  special  demurrer,  and  plaintiff  then 
mighthave  amended  on  payment  of  costs.  The  plain- 
tiff should  not  have  demurred  to  this  count  only,  but 
to  the  whole  declaration,  in  order  to  avail  himself  of 
the  misjoinder (c).  The  demurrer  is  bad;  for  being 
directed  to  this  count  only,  supposing  it  as  a  count  in 
assumpsU,  defendant  having  pleaded  the  general  issue 
to  the  other  counts,  is  not  at  liberty  to  object  to  this 
particular  count ;  for  in  all  cases  of  demurrer  for  mis- 

{b)  SeeMie,  iMge  1.  (c)  SmmA r.  JwUn,  6EaMt,333. 
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182^.  joinder  of  counts,  the  demurrer  must  go  to  the  whole 
Q^^  declaration.  Kingdom  v.  ffoitle  {d).  This  count,  at 
^«<M/  all  events^  is  oujly  i^emumible  for  informality  and  ^^• 
certainty,' in  not  stating  a  conversion  of  monies  num- 
beired.  At  i^  eveiits»  this  count  wpuld  be  goqd  if  it 
described  it  to  be  fpr  ten  shillings,  n^oin^s  numbered. 
[4bbott  C.  J.    I  am  qpt  prepared  to  asfent  ^>  ttu^ 

IVooff  ^oul4  lie  f^TP^  P^l^^  ^^  PPV^  called  8J(iillings, 
]( .^ve  no  doubt;,  boj^.^n  tl^  lyay  you  put  it^^  I  ^avft 
gfoat  doK^  t-T^  then  jqfi,  C9^1d  x^ot  if^co yer,  uqlesji 
t|^  spiecifiq  pif^q^  3re  4^9fibe4  in  the  dj^laca^qj 

Q|4y  b^^e^pbje;q(:of^8pe9^4eu^nrrw.  [A^ppTX 
Gt J-  I^  gfW  ki<^  *hw ^ W^  of  CfS^Mpty :  jou  dq not 
mention  any  t^ing,  which  c»n M  Aq  Wbi^cJ.  of  ap 
action  qf  ^rooer.]  Ti^e  ^ul^sMmtial  questicip,  fs;  frh^ther 
t^  i^  fp  be  PQWfd!?^  ««  ft  P?pnt  ip  (/W?£r  j  if  f««  U 
may  well  ^  joipc^  ,!j|)t|i,  the.o(|ier  counts  ip  qase.    . 

.    .  •     • . .  :•  1      >     '.  .'«•■"..      -     .  .;    ■ 

•••■■•••■.)• 

Abbott  C.J.  ^1!*h|^^  law  has  provided  certain  spe- 
ci^c  forms  of  action,  suited  to  the  recovery  of  daipfig^, 
for  obtain .  particn)^  ifyuries.  W^e  ,have  a  smaller 
variety  of  forms  ip  Qui^  ^W  Uian  is  to  be  found  in  the 
ciyil  l^w :  .we  have  nof  many,  but  it  is  of  importance 
th^t  jtl^pfc  ^  If&ve  should  be  preserved,  and  that  par- 
ties should  not  be  permitted,  by  their  own  invention, 
to,  cfonyert  that  which  from  the  esffliest  times  |ias  bef^ 
considered  s^  peculiarly  th^  subject  of  auumpnt  or 
debt,  into  an  actioci  of  tort.  We  are  to  look  with 
j^fdpp^y  at  ,^y  ini^ovat^on  pf  thpt  kipd,  sp  t|iat  no- 
thing like  a  precedent  shall  be  established,  tending  to 
destroy  ^losc  sounc]|  distinctions  which  have  |>een  es- 
tablj^she^  by  the  wisdom  ojF  our , ancestors..  What  is  the 
form  of  this  count  ?  {stating  it.)    This  is  said  to  be  a 

<d)  \  M^wad  S.  354* 
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count  io  trover:  now  I  think  the  action  of  tracer  can  18d2. 
only  be  maintained  for  some  specific  property,  and  in  oaroif 
that  respect  it  does  not  differ  from  the  action  of  detinue,  jg^imt 
I  used  the  word  property,  in  order  that  I  may  not  be 
supposed  to  confine  it  to  goods  and  chattels,  properly 
so  qalled  ;  becaase  trover  will  Ue  for  a  bai^k  note  or 
promissory  note.  It  is  true  also  that  it  will  lie  for  so 
many  pieces  of  silver,  although  they  are  in  the  shape 
of  coin ;  but  then  thjey  are  to  be  described  as  specific 
articles^  In  the  cas^s  in  which  tra^a^li^  the  defeat 
ant  does  not  redeem  himself  from  liability,  by  tendering 
8<Mne.  odier  article  of  equ«di  vatae*  Th^  action  ii^  suqh 
case  proceeds  upon  the  foundation  of  the  plaintiff  being 
entitled  to  the  same  identicaji  article*  .J>pes  this  count 
allege  that  any  specific  artick»or  aqy  fp^ifc  property, 
was  converted  i  It  speaks  of'  a  sum  of  mpney  merely, 
which  is  ati  abstract  ideai  The  money  may  be  coa^« 
posed  of  two  crown 'piec^y  fonir  half-orpwns,  ten  shi^ 
lings,  or  twenty  sixpences.  I  a^of'opiniom,  tjb^ev^- 
fore,  thai  there  is  not  inerdy  a  wimt  of  ^fjp'tainty  in  t)^ 
count,  but  that  the, thing  deifcribed  ii^  not  that  foir 
which  trovei  will  lie.  It  is.  merely  d€;9Anbe4;  ai^  a  su/fx 
of  money,  which  does  not  convey  the  14^^  of  any  Pf^ 
cific  article  of  property  \  and  on  that  grpund  I  (hink  ihfi 
count  is  demurrable.'  .  .  -^  '    v-' 


i . 


.  Bay  LB Y  J.  We  are  to  resist  every  ^pnqvatioii  upon 
theanciept  forms  of  action^  Unless  wc^  pan  clearly  see 
our  waij^through  all  the  consequepcey  ^hichm^y  result 
from  the  innovation.  At  comiBon  If^w,  ^h^e  were  cer- 
tain formed  writs  in  the  register,  such  as  actions  in 
detinue,  assumpiU^  debt,  covenant,  t(c.  .  The  sta.tu(e  of 
We$tm.  £,  13  Edw.  1.  c  24.  gave  the  9(ction  on  the 
case ;  and  the  object  of  that  statute  was  to  give  a 
remedy  ia  those  inistances  ia  which  there  was  no  formed 
writ  in  the  register.    In  SUMs  ca$e  («)>  the  question 
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1829.  was  discussed,  whether  for  the  bargain  and  sale  of 
Qttrtov  wheal  and  rye  growing  on  the  land,  the  proper  action 
was  amtmpfitf  or  case ;  and  it  was  held,  that  auumpsU 
was  the  proper  form  of  action.  From  that  time  down 
to  the  present,  the  remedy  for  money  had  and  received 

* 

has  been  either  debt  or  anumpnt,  and  no  third  descrip- 
tion of  action  has  been  brought.  Why,  then,  is  the 
plaintiff  to  be  14  liberty,  at  this  distance  of  time,  to 
call  in  aid  that  statute  to  which  I  have  referred,  and 
form  a  third  description  of  action  for  a  cause  for  which 
there  had  been  two  forms  previously  establbbed? 
What  would  be  the  consequence  of  slich  an  innova- 
tion f— why,  that  in  very  many  instances  the  provi- 
sions which  have  been  made  from  time  to  time  by 
di£Rerent  acts  of  parliament  (considering  the  action  of 
debt  and  anmmpni  as  the  prop^  remedies  for  money 
had  and  received),  would,  by  that  means,  be  evaded. 
One  or  two  instances  have  been. put  in  argument  on 
behalf  of  the  defendant,  shewing  the  mischief  that 
might  result  from  a  departure  from  the  usual  form  of 
action  in  such  cases. ''  The  observations  resulting  from 
the  statute  S  Joe.  1..  c.  15.  s.  4.  and  similar  statutes, 
enabling  persons  to  recover  small  debts  within  local 
jurisdictions,  and  giving  the  defendant  costs,  in  case 
the  plaintiff  does  not  recover  damages  to  a  certain 
amount,  are  exceedingly  strong,  and,  I  think,  unan- 
swerable. I  am  of  opinion,  therefore,  that  the  plain- 
tiff is  not  at  liberty,  at  this  distance  of  time,  to  resort 
to  a  new  description  of  action,  contrary  to  the  long 
settled  usage  in  such  cases. 

HoLSOTD  J.  This  count,  in  point  of  form,  is  not 
like  a  count  in  trwer.  It  in  argued,  however,  that  it 
is  so  in  effect ;  namely,  by  stating  that  it  was  money 
had  and  received  by  the  defendant  to  the  use  of  tbe 
plaintiff,  to  be  paid  to  him  on  request,  and  that  in  the 
latter  part  it  charges  a  conversion.    Now  there  is  no 
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part  of  this  count  which  allieges  the  money  to  be  the  182£. 
property  of  the  plaintiff,  or  that  it  was  ever  in  his  orton 
possession  ;  and  it  is  held  in  Com^  Dig.  tit.  Action  on  v^diut 
the  Case  upon  Trover,  G»  1.  that  the  declaration  must 
shew  that  there  is  a  property  and  possession  in  the 
thing  in  the  plaintiff.  All  that  is  stated  here  is,  that 
the  defendant  received  from  some  other  person  a  sum 
of  money  to  be  paid  to  the  plaintiff.  That  does  not 
take  away  the  right  of  the  property  in  the  defendant, 
vnless  the  declaration  shews  that  the  plaintiff  has  as- 
sented to  the  defendant's  receiving  it.  There  is  nothing 
here  to  shew  any  assent  on  the  part  of  the  plaintiff, 
that  it  should  become  his  money  at  the  time  of  the 
alleged  conversion.  The  declaration  must  shew  that 
the  property  belonged  to  the  plaintiff  at  the  time  the 
action  commenced.  Besides  this,  I  take  it  there  never 
was  an  instance  of  an  action  in  this  form  maintained ; 
the  regular  form  of  action  in  the  register  being  debt 
and  assumpsit.  In  Slade*s  case^  the  question  was  de- 
termined, mainly  on  the  ground  of  ancient  precedents 
in  the  Register  and  elsewhere.  The  Court  consider 
them  as  having  great  weight  in  their  determination ; 
and  for  the  same  reason  I  am  clearly  of  opinion,  that 
this  count  cannot  be  sustained. 

Best  J.  I  am  of  the  same  opinion.  This  is  a  de- 
parture from  all  precedents ;  and  even  if  I  were  satis- 
fied that  it  might  not  be  attended  with  inconvenience, 
still  I  think  we  ought  not  to  permit  any  innovation 
upon  the  ancient  forms  of  proceeding,  which  are  to  be 
considered  as  part  of  the  settled  law  of  the  land.  As 
well  might  we  alter  the  doctrine  of  descents  as  to  free- 
hold property,  as  alter  the  long  established  forms  pre- 
scribed for  the  recovery  of  debts.  We  are  not  at 
liberty  to  do  so.  There  is  a  broad  distinction  between 
causes  of  action  arising  ex  contractu  and  ex  delicto. 
This  is  one  arising  ex  contractu;  there  is  no  vnrong 


350  PLEADING. 

1822.  stated,  but  meriely  a  breach  of  contract ;  and  the  plain- 
OKTosr  ^ff  is  ^ot  at  liberty  to  convert  a  mere  matter  of  con- 
^*jj^  tract  into  a  tort.  The  conieqaences  of  a  departure 
from  the  ancient  forms  have  been  well  pointed  out  in 
argument.  In  addition  to  those  may  be  mentioned, 
that  by  altering  the  remedy,  the  defendant  would  be 
deprived  of  his  plea  of  tender,  and  also  of  the  ad- 
vantage of  paying  money  into  Court*  But  if  no  such 
consequences  were  to  follow,  I  think  we  ought  to  ad- 
here to  those  ancient  forms  which  have  been  perfected 
by  the  wisdom  of  ages>  and  confirmed  in  their  ntiUtj 
by  the  experience  of  many  centuries. 

Judgment  for  the  defendant,  on 
demurrer  (/). 


(/)   Fldi  DixM  r.  av^,    2  1^0^319;   and  Gbwff  ▼.  Raibigi, 
3  Rati,  62. 
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Sandford  against  Pobtbr^  and  same  against        ig^o. 

Clarke.  i2ia  fh. 

THESE  were  actions  of  debt,  founded  on  the  statute  Where thejury, 
.  in  an  action  of 

2tcS  Edw.6.  c.  IS.  for  not  setting  out  tithes,  debt,  onS&3 
The  defendants  severally  pleaded  nil  debet ;  and  at  the  ^{^^  ^J^' 
last  somnier  assizes  for  the  county  of  Essex,  the  jury  treble  raluc  for 

•^  9  ^     J    not  setting  out 

found  for  the  plaintiff  in  the  first-mentioned  case  a  titiies,  found 
▼6rdict  for  70/.,  being  the  single  value  of  the  tithes  amounted^oiSy 
not  set  out ;  and  in  the  second  case  a  verdict  for  40/.,  ^^^  JJ^ld* 
being  of  the  like  denomination.  ^t  ***«  Court 

could   not 
amend  the 

Bolland  now  moved  for  a  rule  to  shew  ciiuse  why  J^'^  ^ 
the  pdsted  in  each  case  should  not  be  amended,  by  diet  for  the 

^  treble  ralncw 

entering  the  verdict  for  treble  the  value  found  by  the 
jury,  pursuant  to  the  statute  on  which  the  actions 
were  founded  ;  and  he  referred  to  Baldwin  v.  GiUett  {a\ 
as  an  authority  in  support  of  the  motion ;  but 

Per  Curiam.  This  motion  cannot  be  sustained. 
The  action  is  founded  in  debt,  anA  the  defendant  has 
pleaded  nil  debet.  Upon  that  issue  the  jury  have 
found  that  the  defendant  owes  the  single  value.  The 
statute  requires  that  the  treble  value  should  be  given 
by  the  jury.  How  then  can  we  supersede  the  office  of 
the  jury,  by  amending  the  postea,  in  a  matter  which 
exclusively  falls  under  their  consideration?  If  we 
were  now  to  amend  the  postea,  as  required,  that  would 
be  error  on  the  record.    We  therefore  cannot  amend 


(a)  OodboU,  341. 


TER,  and  sdmte 
Clares. 
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1820.        the  postea.    Had  this  been  an  action  for  penalties, 

Sandforo  *^^  ^^^  J^^Yf  ^P^^  the  plea  of  not  guilty,  bad  found 
•s^oMw^PoR-  that  the  defendant  was  guilty  of  the  premises,  and 
that  the  single  value  of  the  tithes  was  so  much,  then 
the  plaintiff  might  come  to  the  Court,  to  have  the 
judgment'entered  up  for  treble  value,  as  given  by  the 
statute.  But  if  the  jury,  as  in  this  case,  find  that 
the  defendant  owes  the  plaintiff  so  much,  we  are 
bound  to  conclude  from  the  posiea,  that  they  have 
taken  into  consideration  all  the  damages  that  the 
plaintiff  was  entitled  to  recover.  There  is  nothing  in 
this  case  to  shew  that  the  jury  have  only  found  the 
single  value,  and  we  cannot  allow  the  matter  to  be 
explained  by  affidavits.  In  the  case  referred  to,  of 
Baldwin  v.  Gillett,  the  jury  found  the  sum,  as  and  for 
single  damages  specifically ;  but  here  the  verdict  is 
entered  generally,  without  any  thing  to  shew  that  the 
jury  have  found  the  single  value  only.  We  therefore 
cannot  amend  the  postea. 

Rule  refused. 

N.  B.  A  similar  motion  was  made  in  these  cases  on 
the  last  day  of  last  Term ;  but  the  Court  then  said, 
that  if  there  was  any  mistake  as  to  the  manner  in 
which  the  verdicts  were  entered,  reference  must  be 
had  either  to  the  associate^  or  to  the  notes  of  the 
learned  judge,  for  the  purpose  of  amending  the  pot/ea. 
This  suggestion  not  being  attended  with  the  desired 
effect,  the  parties  came  to  the  Court  as  above  stated. 
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1816. 

Anonymous.  

2iik  Jami 

WONES,  D.  moved  to  set  aside  proceedings  for  irre-  The  dwriffia 
gularity,  on  the  doctrine  in  Baker  v.  Sydee  (a),  that  poQ^^  on 
the  43  G.  3.  c.  40,  s.5.  only  permite  the  sheriflF  to  levy  ff^^^^^J^ 
poundage  and  expences  on  executions  against  defend-  nM^rw. 
ants ;  whereas  this  was  an  execution  for  the  costs  of 
non  pros,  and  the  sheriff's  poundage  and  expences  had 
been  levied. 

Rule  Nisi  on  that  ground,  which  afterwards 
was  made  absolute. 

(a)  7  J\amt.  Rep,  179. 


PRINCIPAL  AND  AGENt, 


Brown  against  Staton.  ^^ 


9tkNim. 

WiREREy  Serjeant,  moved  to  set  aside  a  verdict  for  AnancUoneer, 
the  plaintiff  for  28/.  The  action  was  brought  against  J^^^jJ 
an  auctioneer,  for  a  breach  of  his  duty,  in  suffering  a  receivipgthe 
purchaser  to  take  away  the  goods  without  paying,  the  mnchaaerywai 
purchaser  having  claimed  to  set  off  a  debt  due  to  him  dS^Sra  fe* 
against  the  goods.  The  evidence  produced  established  not  giving  »W1 
that  it  was  the  custom  of  the  trade  of  the  auctioneer  not  foU  produce  of 
to  deliver  the  goods  till  paid  for.   The  count  on  which  ^  **^^^ 
the  verdict  was  taken,  was  for  not  duly  accounting  for 
the  proceeds  of  the  sale ;  and  the  defendant  proved  an 
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1816. 

Brown 
againsi 
STATOy. 


.. ' } 


It  \ 


.  i 


account  stated  between  the  plaintiff  and  the  defendant^ 
as  to  the  proceeds  of  the  sale,  with  a  set-off  of  the 
money  due  to  the  purchaser. 

Lord  Ellenborough  C.J.  The  auctioneer  was 
employed  to  sell  the  goods,  and  not  to  pay  the  debts ; 
and  it  was  meant  that  he  ihould  pay  over  the  price  of 
the  goods  to  the  plaintiff.  A  Just  account  is  not  one 
of  pounds,  shillings,  and  pence,  but  of  the  price  of 
the  goods  :  good  sense  has  settled  that. 

~  Bayley  J.  It  cannot  be  contended  that  ae  ageot 
has  duly  accounted  unless  he  pays  over  the  full  price. 

Rnte  refbsed. 


PRISONER, 


1804. 

ISsh  Nov. 

A  prisoner  is 
not  to  be  dis- 
charged under 
Lords'  act, 
where  he  has 
before  hi^t)ie 
benefit  of  ^ 
genenyi,  |pw|r 
rent  act][a). 


•i     .  .1  ■ 


Galossis  against  Longhurst. 

npHE  defendant  came  up  to  take  the  benefit  of  the 
Lords'  act. 

Espinasse  opposed  him^  on  the  ground  that  he  had 
taken  the  benefit  of  tk£  imoltienft^aet' before.  At  first 
his  answers  induced  a  supposition  that  it  was  the  Lords' 
act,  32  Geo.  2.  and  it  was  on  that  ground  that  E^ 
Tiorn  opposed  his  discharge.  It  was  reported  by  the 
clerk  of  the  rules,  that  it  extended  to  general  insolyent 
acts  imly ;  and  it  was  said  to  have  be^n  so  decided' in  a 
case  of  Annesleyv.  Shee. 

_  • 

Gros«  J,  was  of  that  opinion.  It  afterwards  ap- 
peared^ that  he  had  taken  the  benefit  of  tbe  general 
insolvent  act,  and  be  was  on  that  ground  remanded. 


(a)  See  Tldil,  7th  ed.  383  ;  but  thia  is  altered  by  52  Geo.  3.  c.  34.*s.  2. 
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Wilson  against  Stappord.  1 

31«l  Jan, 

^^OMYN  moved  for  a  rale  to  shew  cause  why  the  Copy  of  a  writ 
copy  of  the  writ  of  latitat,  and  the  service  therec^^  ^^d,  and 
sbould  not  be  set  aside  for  irregalarity,  with  costs,  and  ^^^^"^^ 
proceedings   in  the  mean  time  stayed.      The  irre-  ing  the  dcfcnd- 
gularity  complained  of  was,   that  in   the  notice  to  stm^d^  yoa 
appear  at  the  foot  of  the  copy  of  the  process,  as  re-  J^^adtobe^ 
quired  by  .5  Gto.  2.  c.  27.  9.  4.  tte  defendant  was  de-  •^?^*^;^ 

^    .  "^  whiohtlie  OB- 

scribed  by  the  surname  of  Stratford,  whereas,  in  the  femUnt  could 
topjr  of  pMcess,  he  was  described  by  his  netdnre  of  Sf,  on  motlov 
BtafftfM;  but  fti  the  body  of  the  copy  of  the  process,  as  ^^\J^^^ 
vfett  a^  at  the  foot,  the  defendant's  Cbiisttan  name  tias  for  tlie  irriKvi- 
Miffecdy  i*et  forth.    In  suppott  of  the  Objectiot!,  he  ^^* 
#fclmed'  to  Jones  v.  Armytage^d). 

Baylsy  J.  The  names  are  so  near  alike,  that  I 
ihiiik  I  ought  not  to  graiut  a  rale  hisij  to  aiford  the  de- 
fendant assbtance  in  a  summai^  way.  He  may  plead' 
in  abaCifeihent  if  he  pleases. 

Rule  refused. 

(a)  2  Bo*»  and  Puh  38. 

181& 

Badoett  against  Lee.  zTl^. 

JiMTVTCHnfSO'N  moved  to  set  aside  the  proceed-  writ,aiid Jm^ 
^       ibgd  for  irt-eguflarity ;  the  defendant's  name  in  hdd^a^^' 
tlm  liirit  being  John,  awd  in  the  notice  to  appear,  Jo-  ^'^^^J^^J^ 
uph:  one  of  whtcb,  he  contended,  must  be  irregular,  set  aside  tame 

for  imgnteritr 
*  A  X  ^irai  reniiad. 
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l^}^'  The  Coukt  asked,  which  was  wrong  ? 

Baooett 
^'^^  HutmhiHson  said,  the  notice  was  right. 

The  Court.    Have  you  an  affidavit  of  that  ? 

Hutchinson.  None;  only  the  affidavit  of  the  de- 
fendant is  sworn  as  Joseph. 

Lord  Ellbnborouoh  C.  J.  We  cannot  draw  the 
conclusion  from  that;  we  should  know  what  was  rigbt. 
It  can  be  amended ;  and  when  amended  yoar  rule 
would  be  discharged. 

Rule  refused. 


181S. 
lit  J^* 


Anonymous. 


Awiithtfiaga      jg  NDREIVS  shewed  cause  against  a  rule  obtained 
wffl  Bot  be  aid-  by  G.  Marriott,  to  set  aside  a  writ  for  irregularity, 

dftT  bdig  meiiF-  ^^  account  of  wrong  return  therein ;  and  cont^ded, 
^mtd  in  Dotloe  ^^t  if  the  English  notice  at  the  foot  was  right  it  was 

sufficient,  as  the  only  object  of  the  process  is  to  inform 
the  defendant  when  he  is  to  appear  and  defend. 

'  '  #  « 

Batlby  J.  cited  a  case,  in  which  the  Court  said 
they  would  permit  the  party  to  amend ;  but  if  they  de- 
parted from  the  known  forms,  there  would  be  a  thou- 
sand whimsical  returns. 

Rule  absolute. 


1813. 

Stk  Nov. 


Anonymous. 


Dftteof  Eiig-  £^ AMP  BELL  moved  to  set  aside  proceedings  for 

iish  notice  In  W-^   •           •     •              «                     «             r»ii        •      •        .  * 

fignret,  imma-  irregulanty ,  on  three  grounds,  1  st«  That  the  date  of 

^i^^^^  the  year  in  the  English  notice  was  in  figures ;  2d.  That 

iv'^'P^'^l^^t  the  writ  was  not  signed  by  the  proper  clerks  ;  3d.  That 

3.  king's  title  the  king*s  title  was  stated  to  be  of  France  and  IrtUinif 

notmateriftl  in 
writ. 
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instead  aa  directed  by  the  king's  proclamation  since  the        1813. 
union  of  the  united  kingdom.  •  Am^^u^ 

r 

Lb  Blanc  J.   expressing  his  opinion,  said,  that 
none  of  the  objections  were  material. 

^       Rule  refused. 


Anonymous. 


1815. 

1st  Jmne, 


WWEATH  moved  to  set  aside  proceedings  on  a  bill  itisnotirregu- 
of  Middlesex,  the  process  having  been  served  af-  ^^^^I^J^' 
tor  eleven  o'clock  at  night.  ii  at  night, 

^  process  not 

being  within 

Bay  LEY  J.  after  referring  to   the  rule,  observed,  Bcrricc**ofno- 
that  it  did  not  extend  to  process  which  is  in  the  place  ^^^*!!^^:^\ 

\  %  rwn  ^^^  ^®  o'clock 

9f  an  arrest  which  may  be  made  at  any  time.    The  at  night,  but 
r«le  only  extends  to  notices,  &c.  ^Iny  time  of 

Rule  refused.      then4;ht(«). 


Rbx  against  Sheriff  of  Middlesex.  ^^^^' 

27ih  Mof. 

W  AWES,  on  a  former  day,  had  obtained  a  rule  to  The  sheriff  who 
shew  cause  why  an  attachment  issued  against  the  J^JI^f^^l^^ 
«heriflF  should  not  be  set  aside,  under  these  circum-  sued  by  a  wrong 

name,  is  a  tres- 

siances.  The  plaintiff  issued  the  writ  against  the  de-  passer;  but  if 
fendant  in  a  wrong  name,  by  virtue  of  which  the  baiiiMndheV 
sheriff  arrested  him,  and  kept  him  in  custody  till  he  ^^^„*°  *'' 

'  bail  above  be 

(^  The  sheriff  is  bound  only  to  arrest  the  person  named  in  the  writ  ;  °^  ,^^ 
mod  when  the  sheriff  is  informed  of  a  mitnmmer,  or  misdescription  of  the 
person,  thoqgh  the  party  be  pointed  ont  as  bdng  the  one  whom  the  writ 
is  issued  against,  yet  he  is  not  boond  to  arrest.  1  Bar»  and^iU^  647. 
8£afl^328.  2Cn^,270,  6  T.  R.  234.— Where  a  party  has  misrepre- 
sented himself,  and  taken  a  name  which  does  not  bebng  to  him,  it  b  not 
pemdtted  him  to  take  adrantage  of  his  own  wrongful  act,  so  as  to  enable 
him  to  ftToid  the  consequences  of  it ;  for  mistake,  induced  by  his  own  af- 
firmation, cannot  gire  hiu  a  right  of  action.  Per  Lord  EUenhorougk  C.  J. 
I  liar.  aDd  ^M.  j650. 
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1816.        entered  into  a  bail  bond^  wbicl^ll^  4id  ia  bi#  fight 

j^^         name.    Th^sheriff  being  raled  to  f^\^Jn  tl^e  yrHi^  re- 

"gointt        turned  that  he  had  taken  the  body  of  the  defendant 

Sheriff  of  "^ 

Middlesex,  soed  by  the  wrong  name^  wboge  body  h^  ha4  Ul  cus- 
tody. The  plaintiff  not  finding  the  biiil  pot  ith  in 
the  pame  of  the  cause  in  which  the  writ  issued,  sued 
out  an  attachment  against  the  sheriff,  for  not  bring- 
ing in  the  body. 

Marryat  now  shewed  cause  ;  and 

Lawea,  in  support  of  his  rule,  contended,  that  the 
the  sheriff  was  not  bound  to  arrest  the  defendant  when 
he  was  sued  by  a  wrong  name ;  and  to  this  effect  he 
cited  1  Marsh,  76.  2  Taunt.  399. 

Manyat,  contra,  distinguished  those  cases,  and 
saidy  that  there  the  plaintiff  had  pointed  out  the  de- 
fendant; but  here  the  plain tiff^s  letter  contained  the 
warranty  and  pointed  out  the  misnomer,  and  the  sheriff 
had  therefore  clearly  full  knowledge  of  the  misnomer ; 
besides  which,  a«  the  sheriff  had  taken  a  bail  bond, 
there  was  no  ground  for  setting  aside  the  attachment. 

Lord  ELLaNBORouoH  C.  J.  The  sheriff  has 
clearly  been  a  trespasser,  by  arresting  the  party  by  a 
wrong  name;  but  the  question  is,  whether  the  de^ 
fendant,  by  giving  the  bail  bond,  has  not  consented 
to  the  arrest,  and  waived  the  objection.  It  seems  to 
us  a  waiver. 

Abbott  J.  I  do  not  see  how  the  bail  bond  could 
be  available^  if  the  sheriff  was  a  trespasser* 

Rule  absolute  with  costs. 
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Anonymous.  ! 

7th  Feb. 

PANKIE  moved  that  the  defendant  might  give  Quare,  if  the ^ 
security  for  costs,  and  that  an  efficient  prochein  Beasik  vm 
ami  might   be  appointed-     He  relied  an  tVeston  v.  ^^^^^l 
Withers,  d  T.  R.  5 1 1.    Anon.  2  Marsh.  Rep.  4.     Doe  chemanu  to  be 

appointed,  apd 

Sdby  v.  Alston,  1  T.  R.  491.  &  2  Taumt.  61.  seeo^t^t^  be 

ffiven  n>r  costs. 
Motion  is  too 

Peb  Cubiah.    Whether  such  a  motion  as  this  ute  after  mor- 

ing  to  put  on 

would  at  any  time  be  maintainable^  is  a  questkm ;  but  trial. 

here  it  is  at  all  events  too  late :  there  has  been  a  molllm 

to  put  off  trial,  and  other  proceedings  have  been  had, 

and  the  party  is  much  too  late. 

Rule  refused* 
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PROHIBITION. 


Anonymous.  _I11 

4M  Feb, 


Kf    POLLOCK  moved  for  a  writ  ofpn^ibUion,  to  it  seems  that 
restrain  the  High  Court  of  Admiralty  from  en-  J^j  ji^  ^^^ 
tertaining  a  suit  instituted  in  that  Court  by  several  ^^^^^^^ 
part  owners  of  a  ship,  against  one,  to  restore  the  pos-  from  taking 

•  <»ii.t  .  w-r  ijii.      cognizance  of  a 

session  of  the  ship  s  registry.     He  contended  that  ttie  guft  mstitutcd 
Court  .of  Admiralty  had  no  jurisdiction  over  the  ship's  |,"y\hc'3^rity 

6faSp  ownen,  asandnstan  indiridual  owner»  to  restore  the  possessioo  of  the  ship's  regis- 
try, an  order  thtX  Ac  m»y  nil  oa^heir  fojtffg. 
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18^.        registry,  unless  the  ship  itself  was  under  the  cogni* 
Anonymous,    zance  of  the  Court ;  and  for  this  there  were  several 

authorities  in  Robinson^s  Reports.     Here  the  vessel 
herself  was  not  in  the  Court  of  Admiralty ;  and  there- 
fore he  submitted^  that  the  Court  had  no  jurisdiction 
over  the  registry,  which  was  one  of  the  ship's  muni- 
ments.   This  was  a  proceeding  instituted  by  several 
owners,  to  compel  a  single  part  owner  to  deliver  up 
the  possession  of  the  registry,  the  possession  of  which 
he  claimed  a  right  to  detain  to  himself,  until  the  other 
part  owners  gave    security  before  the   ship  sailed. 
This,  then,  was  in  effect  an  action  of  trover,  for  the 
conversion  of  the  registry ;  and  the  Court  of  Admi- 
ralty could  not  entertain  jurisdiction  over  a  question 
which  exclusively  belonged  to  the  cognizance  of  the 
courts  of  common  law.  If  the  Court  of  Admiralty  had 
jurisdiction  aver  the  ship  itself,  probably  the  right  to 
the  registry  would  incidentally  come  under  considera- 
tion; but  no^o  where  the  Court  had  not  the  jurisdic- 
tion til  rem.    There  were  several  authorities  to  shew 
that  the  Court  of  Admiralty  had  no  jurisdiction  to  try 
the  right  to  a  particular  vessel,  merely  because  it  was 
incidentally  subjected  to  the  cognizance  of  the  Court, 
under  circumstances  which  were  properly  of  admiralty 
jurisdiction.  Here,  undoubtedly,  the  right  to  the  vessel 
was  not  in  dispute;  but  the  question  was,  whether  the 
Court  of  Admiralty  could  entertain  jurisdiction  over 
the  registry,  in  a  suit  which  savoured  of  common  law 
cognizance  alone. 

Bayley  J.  (a)  At  present  it  appears  to  me  that 
this  is  not  a  case  in  which  this  Court  can  grant  a 
prohibition.  I  apprehend,  that  where  there  are  several 
part  owners  of  the  vessel,  who  are  desirous  that  the  ship 
shall  go  upon  a  given  voyage,  contrary  to  the  wishes 

(«)  Abbott  C,  J.  was  gone  to  Gnildiiall,  and  Bat  J.  was  absent. 
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of  the  remaiaing  part  owners,  the  latter  may  institute       .1820. 
a  suit  in  the  Court  of  Admiralty,  in  order  to  compel    anonyhous. 
the  opposite  party  to  give  security  before  the  ship  is 
allowed  to  proceed  on  the  voyage.    In  like  manner, 
where  one  part  owner  has  the  possession  of  the  regis- 
try, without  which  the  ship  cannot  go  to  sea,  if  the 
other  part  owners  desire  that  it  shall  go,  they  may 
institute  a  suit  in  the  Court  of  Admiralty,  to  compel 
him  to  give  up  the  registry  upon  such  terms  as  the 
Court  shall  think  proper  to  impose.    The  right  to  the 
vessel  in  this  case  is  not  in  question;  and  therefore 
that  objection  does  not  arise.    It  is  not  suggested  that 
the  person  who  holds  the  registry  is  a  broker,  having  a 
lien  upon  that  instrument ;  he  stands  merely  in  the  si- 
tuation of  a  single  part  owner,  and  I  do  not  know  of 
any  other  mode  of  getting  at  the  registry,  but  by  pro* 
ceeding  in  the  Court  of  Admiralty,  which  may  direct 
in  what  custody  the  registry  shall  be  kept. 

HoLROYD  J.  Undoubtedly  where  there  is  a  disputed 
right  in  the  vessel,  and  the  right  is  put  in  issue,  that 
would  be  a  ground  for  coming  to  thb  Court  for  a  fro- 
Mbition,  to  restrain  the  Court  of  Admiralty  from  tak- 
ing cognizance  of  the  question.  But  where  disputes 
arise  between  the  owners  of  a  ship  about  sending  the 
vessel  to  sea,  I  take  it  to  be  clear  that  the  Admiralty 
have  jurisdiction  to  decide  when,  and  in  what  manner, 
the  ship  shall  go  to  sea,  as  well  as  what  security  shall 
be  given.  If  the  ship  cannot  go  to  sea  without  the 
production  of  the  registry,  it  seems  but  reasonable  that 
the  right  to  retain  the  registry,  as  connected  with  the 
question  of  sailing,  should  come  under  the  cognizance 
of  the  Court  of  Admiralty .  Unless  therefore  a  stronger 
ground  is  made  out  for  our  interposition,  I  think  we 
ought  not  to  grant  this  rule. 

Rule  refused. 
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1818. 


Hatward  against  Culliford^ 


ProhiUtioii        d^HlTTY  moved  on  behalf  of  the  plaintiff,  for  a  rale 
^fffjSiy  to  shew  cause  why  a  writ  of  prohibition  should 

SfSj^WaM  "^^  ^  issued.  The  plaintiff,  as  impropriate  rector  of 
in  tiiat  Cone,  Midfofd^  in  the  county  of  Somerset,  had  libelled  the 
tuhes,  a  MoAtf  defendant  in  the  Consistorial  Archidiaconal  Court  of 
SSSed  W?      ''^^''''   in  a  suit  for  tithes,  and  the  defendant  had 

pleaded  a  modus.  The  peculiarity  of  this  applicatiou 
was,  that  it  was  made  on  behalf  of  the  plaintiff,  by 
whom  the  suit  in  the  Ecclesiastical  Court  was  insti- 
tuted. Worsts  V.  Ctyston  (6)  was  cited,  which  was  an 
application  on  the  part  of  the  original  plaintiff  in  the 
Ecclesiastical  Court.  If  the  temporal  court  has 
knowledge  by  any  means  that  a  spiritual  jurisdiction 

(a)  TIm  aftdorit  qpou  wUek  tbe  motba  was  grounded,  was  as  fol- 
lows: 

''  21  it.  of  or  in  the  conntj  of  Somenet,  proctor  for  E.  U,  tiie  psrty 
plaintiff,  named  and  mentioned  in  the  office  copies  of  the  tibel,  aaawer, 
and  allqiatkn  herssnto  aaaeied,  and  maited  wiA  the  letters  A,  B,  C, 
makath  oath  and  saith,  that  he  thia  deponent  attended  on«  Ac  aft  the 
office  of  the  register  of  tibe  arcludiaconal  oonsistofial  Comt  of  WkBa^  and 
then  and  there  examined  and  compared  the  said  office  copies  lieieto  aa- 
naaed  with,  the  orighial  libel,  answer,  and  allegation,  in  a  certain  canae 
in  the  avohidiaoonal  consistorial  eoirt  dq^ndlag,  wherein  tin  mid  jB.  A 
widow,  is  party  sgent  or  pUuntiff,  and  W.  C.  the  party  defondaat;  aM 
ttis  deponent  ftvther  saUh,  diat  the  said  annexed  office  copies  contun 
tmeoo^of  the  said  ongfaMaUbel,  answer,  and  allq^adon:  and  this  de- 
ponent forther  saith,  that  the  laid  answer  was  exhibited  to  the  saidarehi' 
diaconal  condstorial  Conrt  on  or  about  the  7th  day  of  .a^,  &c«  by  fT.  P. 
as  the  proctor  of  the  said  W.  C.  and  was  thereupon  deporited  and  left 
with  the  said  register  of  the  said  arcludiaconal  consistorial  Court ;  and 
although  in  and  by  such  answer  a  certain  prescription  and  madbt  hsm  besa 
pleaded  by  the  said  W.  C.  the  said  IF.  C.  hath  been  since  proeeading  la 
the  said  causa  aft  the  suit  of  tiie  said  Jf.  J/.:  and  thb  deponent  further 
saith,  that  all  matlen  and  things  in  tiie  annexed  suggestions  set  forffi 
and  alleged  on  the  part  and  behalf  of  the  sud  J?,  i/.  an  true^  astUsdso 
ponent  ?«rily  belieres,  and  entitled  to  credence  in  erery  respeot.  Sworn, 
«e. 

N.  B.  lUs  form  is  objectionable,  as  occasioning  the  expence  of  stamped 
copies  of  the  libel,  answer,  and  allegation,  which  need  not  be  annexed  or 
set  out  Teri)atim« 

(6)  ev«.  JtK.  350. 
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is  iaterfering  with  temporal  trial,  a  prohibition  ought        1818. 
to  be  awarded.  hatward 

agaiHtt 

Peake,  amicus  ctmae,  said  he  had  applied  also  for  a     Cullxtobd, 
plaintiff  in  a  similar  case  ia  the  Court  of  Exchequer, 
and  that  the  rule  had  been  obtained. 

Bayley  J.  doi^bted.  He  said  that  vyhere  rules  of  i  . 
evidence  in  the  Ecclesiastical  Court  are  more  lax  than 
in  a  ppurt  pf  conjipipn  hw,  tq  t}ie  pr^^dic^  gf  ^^  pirty 
applying  for  a  prohibition  in  thia  cpurt»  the  prohibi- 
tion is  granted;  bat  doubled  wbethe?  it  was  ip  other 
cases. 

The  case  was  desired  to  be  mentioi^^  again ;  md 
on  a  sMbsequent  day  ChUtj/^  m  support  of  the;  frtk, 
observed^i  that  the  defendaat,'s  plei^  in  the  Eccl^siadU- 
cal  Court  contained  an  f^l^e^^^iqp  of  a  modus,  and  aot 
a  composition,  ^s  had  been  origin^ly  supposed*  It 
was  clear  that  the  modk^  could  uot  be  euquired  intp  in 
the  Ecclesiastical  Coiirl.  C^m.  Dig.  Prohibition,  F- 
14.    He  cited  also  IVorU  v.  Cl^^fon  (^)^ 

The  Court  granted  ^  rulcj  ni9h  wbich^  w^s  afterwards 
i»ade 

^     Absplute  (<;). 

{d)  When  the  defendant  alleges  a  motbu  in  answer  to  a  suit  in  the  Ec- 
eteiiastiwil  Court  for  tithes,  the  Court  of  King's  Bench  vnll  gnnt  a  pro- 
hibition,  although  it  should  pot  ayp#ar  that  the  m^d^  has  been  rpgiila^ly 
pleaded.  Fi^nch  v.  TratM,  10  B^t,  348.  In  2  Jiui,  207,  it  is  laid  down, 
that  if  the  Ecclesiastical  Cpiirt  ^11  hold  plea  of  any  matter  which  belongs 
not  to  their  juriadictlony  iqion  inibmiatlon  the^M  to  the  king's  Gdurts, 
flteher  by  Uw  plftlotif »  deisa^t,  or  a  pmf  sfipqgera  a  piol|(|bitioi|  wH 
bi^  issufd^  2iH  Ab.  312,  leim>  130.  ffmM.^  149.  Bac.  Abr.  tit. 
Prohibition.  The  reason  is,  tbat  the  objection  is  not  allowed  for  the  sake 
of  the  plaintiff;  bat  of  the  Court,  whose  jurisdiction  is  inraded. 


\  'I  , 
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PROMISSORY  NOTES. 


1^ ;  Marobsson  against  Goblb. 

A  letter  from  TtJOLAN  moved  to  set  aside  a  verdict  for  the  plaiD- 
™JJj^j^^*  tiff.  The  action  was  brought  on  a  proinissoiy 

£ft^  rif  f*"  ^^^  ^^  ^^^  indorsee,  and  supposed  laches  of  the  plain- 
doner,  uying  tiff  in  giving  time  to  the  maker,  were  relied  on  at  the 
not raMfyto^  trial/'and  leave  was  given  by  the  Judge  to  move  the 
KiSlk^**  Court.  ElUs  drew  the  note  payable  to  Goble  (the 
which  is  time  defendant),  who  indorsed  to  the  plaintiff.  The  note 
U^Sf^i^i^  was  due  the  5th  of  August,  1816,  and  was  sent  to  de- 
^J2J[i^iJj  fendant  on  the  8lh  August,  dated  the  «3d  June,  at  forty 
indonar.         '  days.    Plaintiff's  residence  was  at  Arundel,  in  Sussex, 

defendant's  at  Sunderland.  Plaintiff  wrote  to  the  de- 
*  fendant  as  follows:  ''Mr.  IXlis  is  unable  to  pay  the 
note  for  a  few  days ;  he  says  he  shall  be  ready  in  a  week, 
which  will  be  in  time  for  us— only  form  to  acquaint 
you.''  It  was  contended,  that  this  was  not  notice, 
and  the  plaintiffs  took  upon  themselves  to  know  the 
state  of  the  drawer*s  circumstances ;  that  the  plain- 
tiffs should  have  given  further  notice,  which  they  did 
not  do.  No  notice  was  given  till  the  20th  of  Oc/o- 
ber.  [t  was  of  importance  that  a  party  living  at  such 
a  distance  should  not  be  deceived. 

Lord  Ellen  borough  C.  J.  The  letter  was  notice 
of  the  default,  and  only  gave  you  a  statement  of  his 
circumstances^  which  you  do  not  say  was  at  all  frau- 
dulent. 

Batley  J.  This  letter  was  sufficient  to  put  you  on 
the  alert. 


i 
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Nolan.    I  rely  on  the  second  pointy  that  of  giving        18l6. 
l*"^^-  Marobmoii 

againtt 

Abbott  J.  How  did  they  give  time  i  they  did  not 
give  up  their  right  to  sue. 

Nolan.    He  could  not  sue. 

Lord  Ellbnbobouoh  C.J.  How  can  you  say 
that  a  voluntary  agreement  to  wait^^  without  a  conside- 
ration! could  prevent  him  from  suing  i 

Bayley  J.    It  was  not  a  binding  agreement. 

Lord  Ellenborovgh  C.  J.  Without  a  considera- 
tion it  is  not  binding  in  law. 

Nolan  said,  he  had  begged  that  it  might  be  left  to 
the  jury  whether  it  was  not  a  contrivance. 

Lord  Ellenborovgh  C.J.  There  does  not  ap- 
pear to  be  any  contrivance.  They  told  you  all  they 
knew. 

Rule  refused. 
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QUO  WARRANTO. 


c/A  ifoe.  The  King  against  Travannion. 

•  f 

MStttetn  tibc^  tjP^^*  ^°  betalf  of  tie  relator  in  a  quo  warrmiii 
first  insunce  information,  moved  for  a  mandamus,  in  order  to 

for  aninspec-  •  *%  i 

tkm  of  the  oor-  obtain  an  inspection  of  the  corporation  books.  An  io- 
i^Te^(k  qw  *  formation  in  tbe  nature  of  a  quo  warranto  being  depend- 
"'"^''u)^^^  ing,  the  rute  was  in  the  first  instance  made 

Absolate. 

(a)  In  another  case  in  this  IViTOy  wto^  ii»  nde  iMtf  IM  ftert  f^i^ 
an  infonnation  in  the  natnre  of  a  9*0  inarrfliloy  the  rnle  for  inspectioQ  of  the 
corporation  hooks  was  also  made  ahaolote  in  first  instanee,  on  acoovit  of 
tttep^M^ni!5^o/tfaB^tMrr<mfeiiifonuition.  informations  in  the  iiatwe 
of  quo  warrmUo  af«  ttoW  MMdiirtd  iH  the  ISfiA-  tit  tSM  jptO(»tAgi ; 
and  therefore  when  they  are  exhibited  at  the  relation  of  a  member  of  s 
corporation,  tbe  Conrt  will  grant  a.  rule  for  the  inspectioQ  of  siicli  of  the 
ooillenbM  b(^6k^  fi^  itAitte  to  th«  ^hl^  1^  ^the 

ntfin.  MM^.^T.tL  579.  He  Khtg  f^AMy,  id.'  142.  BMlmmt. 
Pkmptf  4  TamU,  1 62.  The  motion  for  a  rule  to  inspect  and  take  a  copf 
where  an  action,  &c.  is  depending,  is  founded  on  an  affidavit,  stating  the 
drniiiilMtics  under  which  the  inspection  is  claimed,  and  that  it  hss 
been  demanded  and  refused  ;  and  the  Court  will  then  grant  a  mle  abso- 
lute in  the  first  instance.  Roe  ▼.  Aylmar^  Barms,  236.  Tidd,  Prac  6tfi 
ed.  628.  Where  no  action  is  depending,  the  proper  motion  is  for  a  mle  to 
shew  cause  why  a  vucndamut  should  not  issue,  commanding  the  officer  who 
has  the  custody  of  the  books  to  permit  the  party  applying  to  inspect  and 
take  a  copy  of  the  necessary  writings.  The  King  y.  Tamer,  A  M.kS. 
162. 


1818. 


28M  Nov. 


The  King  against  Hoi/r. 


Under  particu-  m/fARRYAT  and  Campbell  shewed  cause  against 

lar  circumsten-  JW^                                            ' ,                       ^i_jrj* 

ces  the  Court  a  rule  for  an  information  against  the  detendant, 

will  suffer  a  dis- _«_-_^ 

daimer  to  be 

entered  without  W  The  Court  wil^  not  consolidate  informations  against  scTeral  persons 

costs  (6).  for  distinct  offices,  but  there  must  be  an  information  agiunst  each,  to  en- 
able him  to  disclaim.    The  Kmg  v,  Warhw,  2  A/,  and  «S.  75. 
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ID  the  nature  of  a  quo  warranto.    It  appeared  from  the         ^^^^' 
affidavits  that  the  defendant  was  a  Yery  young  man  ;     th&  Kiva 
that  he  had  not  acted,  and  had  no  intention  of  acting.        ISolt! 

♦    ■  • 

ScarUttf  in  support  of  the  rule.  Notwithstattdili^ 
the  circumstances  alleged  by  the  deCendant^  it  is  ne- 
cessary that  judgment  of  ouster  should  be  entered* 

Pbr  Curiam.  The  dcfetidalit  Aallbe  at  liberty  to 
epte^.  a  disqlaioier,  without  costs. 


The  KiKG  against  Faynk.  28m  jvbv. 

WM^ALFORD  moved  for  an  information  in  natoie  •  Qtiowmrauo 

W^w  •fftioft  one 

.      of  a  quo  warranto  against  the  defeodatxC,  for  ex-  i^io  acted  after 

erci^jng  an  o^e.  in  a  qorpo^ra tion  if ter  he  had  resigned.  ^  wrlti^but 

The  iiesigi^atipn  wi^s  in  writing,  but  there  was  no  re*  ^^\ 
signation  by  dee4- 

Abbott  C.  J.  The  case  of  the  King  against  the 
JMieiyor  of  Bippon  (b)  seems  to  hiive  settled  the  pamt. 
From  this  case  it  should  seem  that  a  resignation  with- 
out deed  is  quite  suf^cient.  It  appears  too  thai  the 
present  defendant  wishes  to  involve  the  corporaiiomin 
difficulties. 

...^  ,j...  ;,  .Rule  Nim* 

ia^  in.  A»v;  JByywi^  I  LonkAiym.  563.  Salk.  433,  S.  C.  HoU  C.  J. 
aaifi,  4f>  was  ^peaUatlWKft^Ait  be  wiU  nolbtaldaRiMai  fte.  tfmtei^- 
nlfietaptUi^g;  but  if  Jiecoiii0»  fti  m  ajfOL  atmmhfy  oi  tlm  eovp&Miht 
aadtiici[«Mii9iiahi»ofbe>aaddedBiwlfail  berwUt  aot  eottlfaiBM  in  It 
loqgv^ap^t  derives  tkeni  to  Bceapt  MwedgMtfoaradd  llieyfaoeeptilsiidi 
elect yiciitoiaJbiairaaiip^  Uiaagood  r>iig4adoM[>  Isdeetf,  HftWastti! 
oflce  wlUe»  kqriagwt  by  deedy  there  oq^l  tor  b^l^d^^ihre^<^^e^^ft^'  Hf^- 
bnt  ifAm  tbejr  eas  Bade  bf  electiont  tbecMpMnrtka  msf  aeeiqpe  •nufoi-* 
dcibyjproL  How«i«t  H.waa  held,  thaS#esi^jriMt^iirsrelBni«DaflMMw 
daims^tifiiff^  he  latende^  a  redgnatMb  by  dM,  If  avdi  a  rerigiutioa 

(h)  1  Loid  /Zbym.  5^.    SM.  433.  S.  C. 
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181B. 


9M  Abcr. 


Thb  King  against 


Qtto  warramto     g^ASELEE  moved  for  a  rale  nm.  for  an  information 

fior  ezerdang      ^JT  . 

the  office  of  a  m  naiore  of  a  9110  warranto  against  the  defendant, 

peace  (c).  ^^'  exercising  the  ofRce  of  justice  of  the  peace  of 

Totneu. 

Baylsv  J.  asked,  if  there  was  any  instance  in 
which  a  quo  warranto  had  been  granted  for  the  office 
of  justice  of  the  peace. 

..     ,  Gatelee  stated,  that  he  had  before  obtained  a  quo 

warranto  for  such  an  office.  The  charter  makes  this  a 
corporate  office.  There  is  another  office,  that  of  re- 
ceiver. The  defect  complained  of  is,  that  the  defend- 
ant has  been  elected  under  a  mayor  who  has  been 
subsequently  ousted.  The  defendant  exercised  the 
office  of  justice  of  the  peace  for  one  year  afler  the 
mayoralty  determined.    The  year  has  now  ceased. 

Baylst  J.  The  rule  then,  it  seems,  will  be  of  little 
service  to  yon.  The  office  alluded  to,  of  receiver,  is 
something  like  that  of  chamberlain,  which  is  a  corpo* 
rate  office. 

The  rule  nisi  was  granted ;  and  was  afterwards  en- 
larged :  and  on  Bayi.ey  J.  communicating  with  Ab- 


(o)  llie.iisiirpBtioii  offiranchiattt  and  offices  in  oorpoistkma,  courtiiMltt 
the  ffindpal  grocind  for  applicationBto  theComt  for  this  kind  of  Infanna- 
tioik  By  the  oonunon  law  sodi  mnrpatbtts  conld  only  be  pmdaiied  by  a 
proiecation  at  the  king's  snift,  thoi^  the  ^Uspnte  irere  really  between 
pupty  and  party.  The  staL  9  jftm.  c  20.  a.  4.  gave  liberty  to  fileinfer- 
nifrfionaat  tiie  relation  of  a  private  person,  1H10  was  made  liable  to  eorts 
if  there  was  Jodgment  for  defendant;  and  they  most  be  filed  by  leave  of 

the  Court.  See  5  T.  R.  379 ;  and  5^ih0yn'«  Nisi  Prins,  4th  ed.  tit.  9w 
^arr«mi9.  The  (^rt  wiU  make  tiie  nUe  for  a  fw  fnemntfo  infiitmatioB 
absolate,  though  the  psrty  has  rinoe  the  role  resigned  his<ifiee»  and  the 
resignation  lias  been  accepted.    2  If.  and  S,  76, 


I 
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BOTT  C.J.  and   Holuoyd  J.  on  their  coming  into        1818. 

^^'^-  The  Kiira 

agakut 

Abbott  C.  J.  said,  that  upon  conferring  upon  tjkie  * 

point,  but  without  expressing  a  very  decided  opinion, 

the  Court  would  grant  a 

Rule  HiiL 

1818. 

The  King  against  Payne,  Esq.  

THIS  was  an  application  for  leave  to  file  an  infor-  Where  the  le- 
.  ^  .      ^   lator,  on  an  ap- 

mation  in  the  nature  of  a  quo  warranto  against  pUcation  for  a 
the  defendant,  for  exefcisiog  the  office  of  alderman,  ^^^^^  -^ 
without  havins   been  duly  elected.     The  aldermen  the  legal  ad- 

°  "^  yiser  of  the  de- 

were  to  be  elected  from  the  capital  burgesses.    The  fendant,  and 

defendant  had  not  been  duly  elected  a  capital  burgess,  thathewasdoly 

and  therefore,  it  was  contended,  could  not  be  properly  ^*^*®^»J**^. 

elected  alderBsan.   There  was  not  a  sumcient  number  charse  the  mle 

of  electors  present  when  the  defendant  was  chosen  a  ^^  rS^ 

capital  burgess. 

The  Court  in  the  first  instance  granted  anik  msi; 
bat  afterwards,  on  an  affidavit  being  filed,  that  the 
relator  had  been  the  legal  adviser  of  Mr.  Pajfne,  bagI 
since  he  had  exercised  the  office  of  alderman  bad  ie« 
peatedly  advised  him  that  he  had  been  duly  elected, 
the  rule  was 

Discharged. 

(a)  At  conunon  lav,  informationa  in  the  natura  of  fN«  i/mrranU  eonld 
only  be  filed  by  the  crown,  and  through  the  medium  of  the  Attorney-Ge- 
neral. Hie  dbpntes,  however,  which  gave  rise  to  these  infbrmations,  bong 
In  general  rack  as  only  aiieet  indiriduals  (see  the  MSmgr.  FrmmtU,  2T.  R. 
494)^  it  wu  enacted  by  the  9  Jmu  c.  20.  s.  4.  that  the  profiei  officer  o£ 
the  Coort  nught,  with  the  leave  of  the  Court,  exhibit  quo  warranto  infor- 
matlonfl  at  tin  relation  of  any  person  desiring  to  prosecute  the  same,  and 
11^  thpoMbs  mmioned  in  the  infbrasatioa  to  be  the  leUtcv.  The  Conil 
wiU  not  stay  proeeedioga  until  the  prosecutor  give  security  for  costs,  on 
the  ground  that  the  relator  is  in  insolvent  circumstances,  where  it  appears 
thai  Ik  k  a  corporator  and  no  fraud  is  suggested.  Rex  v.  WfKne^  2  Af . 
and  S.  346. 

VOL.  ir,  2  B 
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1815. 

lUhFeb. 


Rex  against  Deane. 


Retan  baker  is     niCHJRDSON  moved   for  a  quo  warranio  in- 

not  ineligible  as   .Jl^ 

mayor,  though  formation  against  a  party  who  had  been  appointed 

the  borough^     mayor  of  Norwich,  the  mayor  of  which  place  settles 
^br^Sat^  the  assize  of  bread ;  and  Deane  was  when  appointed, 

and  still  continues  to  be^  a  retail  baker. 

Ellsnborough  C.  J.    When  he  took  the  office  he 

was  under  no  incapacity ;  he  might  have  given  up  hit 

his  trade.  If  he  abuses  his  office^  it  may  be  a  cause  of 

removing  him  ;   but  the  original  appointment  was 

good. 

Rule  refused. 


Rex  against  Dr.  Marshall. 

^S%^^  OCilJRLErr  and  Moore  shewed  cause  against  a 
defendant's  ti-  rule  of  Marryat,  why  certain  persons  should  not 

ejection  to  91C0  be  permitted  to  come  in  and  defend  the  title  of  Dr. 
itlsTwendly  Marshall  to  his  office  of  recorder,  contending,  that  the 
PJ2^««^»^  application  for  the  quo  warranto  was  collusive,  in  or- 
iMuty  might       der  that  Dr.  Marshall  might  disclaim. 

4iin*lwiini 

Marryat  and  Gaselee,  contra.  The  incGTrnpatibility 
of  the  office  of  recorder,  and  master  and  counsellor, 
seemed  to  be  admitted  on  both  sides.  The  then  and 
former  mayor  and  the  recorder  are  justices,  and  the 
mayor  is  sworn  in  before  the  recorder ;  and  the  number 
of  the  persons  from  whom  the  mayor  is  to  be  elected 
is  therefore  lessened  by  the  recorder  being  also  master 
and  counsellor,  for  he  is  then  liable  to  be  mayor,  and 
if  he  was  mayor  and  recorder,  he  could  not  swear  him- 
self in.  It  was  said,  he  might  be  sworn  in  before  his 
deputy ;  sed  dub.  because  his  presence  would  super- 
sede his  deputy. 
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The  Court  decidedly  thought  there  was  no  objec-        1817. 
tion  to  the  9110  warranto  on  the  ground  that  it  was  a         rex 
friendly  proceedings  because  it  may  be  the  only  mode  d^^iSEmhall, 
of  a  f>arty  who  is  in  ofEce  to  disclaim.    He  cannot  re- 
sign,  for  they  may  not  accept  his  resignation ;  and  he 
cannot  disclaim  in  vacuo.    There  must  be  some  pro- 
ceeding in  which  he  must  disclaim.  Eventually  Mar* 
ryat^s  rule  was  made  absolute.  Dr.  Marshall  under- 
taking not  to  disclaim  the  office  of  recorder,  and  to 
try  immediately ;  and  if  found  entitled  to  the  office, 
to  disclaim  as  master  and  counsellor. 


1818. 
Rex  against  Lawrbncb  and  another.  

^  23d  M^. 

^^ASELEE  moved  for  two  several  quo  warrantot  RakiiMgriBt- 
against  Mr.  Lawrence,  as  capital  burgess  of  rmto^^y^m^ 
Camelford,  in  Cornwall,  and  another  as  mayor.     Mr.  JJ^J^^^ 
Lawrence  had,  since  he  was  elected  capital  burgess,  tfaoaffhbochof- 
accepted  the  office  of  town  clerk.    He  contended  it  than  6  jeus. 
was  incompatible. 

Abbott  J.    When  did  he  take  the  office  of  town 
clerk  ? 

Gaulee.    In  1812. 

Abbott  J.    More  than  six  years  ago. 

Gasehe.   But  there  is  a  continuing  incompatibility ; 
he  states  he  acts  as  town  clerk. 

Rule  nisi,  afterwards  absolute. 


RULES. 


1814. 

23d  June. 


Anonymous. 


A  nde  at  the       WkENMAN  Ddoved,  on  an  iDclosure  act,  for  leave  to 

end  of  the  JLM' 

TVrm  may,  by  enter  a  feigned  issae,  an  exorbitant  compensa-- 

SSc^mt^^^^  tion  to  a  tenant  for  a  lease  vacated  nnder  the  act 
**^^  "P  ^^^     having  been  awarded,  and  the  propriety  of  which  it 

was  necessary  to  try.  There  not  being  four  days  to 
the  end  of  the  term,  Denman  prayed  that  the  mk 
might  nevertheless  be  drawn  up  to  shew  cause,  on 
Tuesday  the  last  day  of  term. 

Per  Curiam.    You  may  draw  it  up  to  shew  cause 
on  Monday, 


(«)  In  0[«Benil  there  must  be  finv  dsjs  oa  a  mle  t«  ibev  time*  m$ 
7th  ed.  526. 


Bradshaw  against 


^JJ2[Ji    ABBOTT  moved  to  set  aaide  the  wrvioe  of  a  rule 
onSeturday,  for  a  concilium  obtained  on  the  Salurday,,  aod 

the  Satniday      served  ou  the  Saturday  night,  the  term  ending  on  the 
^^^^^^^  Wednesday  following  i  aud  he  coatended  that  this  was 

Wednesday         toO  short  notice. 
Ibllowiog,  ia 

^B^mnat^       Le  Blanc  J.    Wednoday  being  the  last  day  of  term, 
aU  cases  neces-  four  days  are  not  necessary  in  a  rule  of  this  nature. 

sary  at  the  end  '^  ^ 

Qi  the  Term  (6) .  (6)  See  Tidd,  7th  ed,  527. 

1  Haines  against  Aldrit. 

Role  obtained    ff^yLEY,  JR.  moved  to  enlarge  this  ruk  which 
Monda°^^  ^^  ^^  obtaioed  on  StUHrd0y  last,  and  was  aboat 

Urged  of         to  State  the  fact ;  but 

ooone. 

The  Court  said,  that  as  it  was  only  obtained  on 
Saturday,  that  was  sufficient  ground  for  it  to  be  en- 
larged, this  not  being  a  rule  for  a  concilium  in  case  of 
a  demurrer  for  delay,  nor  a  mere  motion  of  course. 

Rule  enlarged. 


375 


RULES  IN  KING^S  BENCH. 


Monday  next  after  Three  Weeks  of  the  Holy  Trinity, 
in  the  Fifty-eighth  Year  of  King  George  the  Third. 

King's  -Benc^l  "^CTHEREAS  for  the  better  government  To  prmnt  the 
Prison,      j    ▼  ▼     and  preservation  of  gopd  order  in  n»«of^rituot» 
the  King's  Bench  prison,  it  is  expedient  to  extend  the  rule  jdng'g  Bench 
made  the  lOth  day  of  May,  1160,  by  this  Ck>iirt  to  the  case  priaon»  and  em- 
hereafter  mentioned,  it  is  therefore  ordered^  that  from  and  SUJEo^to  le- 
after  the  last  day  of  this  term,  if  any  prisoner  or  prisoners  more  offmden 
in  custody  of  the  marshal  of  the  said  prison  shall,  without  ^^^jjj^'u^ 
the  leave  of  the  said  marshal  for  that  purpose  first  had  and  be  confined' 
obtained,  keep  or  have  any  spirituous  liquors  in  the  said  **'*'^!I*f  J^*^ 
prfson,  it  shall  be  lawful  for  the  marshal  of  the  said  prison  think  fit,  not 
to  remove  such  prisoner  or  prisoners  so  offending,  or  any  of  ezceeding  three 
them,  to  the  goal  for  the  county  of  Surrey,  in  the  Borough  "^"■* 
of  SoMthtDork,  or  to  the  prison  of  the  Marshalsea  there^  or 
to  the  Bridewell  within  the  said  Borough^  at  the  discretion 
of  the  said  marshal,  for  such  time  as  the  said  marshal  shall 
adjudge  and  think  adequate  to  the  offence  or  offences  for 
which  such  prisoner  or  prisoners  shall  be  so  removed  as 
aforesaid,  not  exceeding  the  space  of  one  calendar  month 
for  the  first  offence ;  and  if  any  of  the  said  prisoners  shall 
offend  a  second  time,  that  then  it  shall  and  may  be  lawful 
for  the  said  marshal  to  remove  such  prisoner  or  prisoners 
so  offending,  or  any  of  them,  to  any  of  the  abovementioned 
prisons,  at  the  discretion  of  the  said  marshal,  for  such  time 
as  the  said  marshal  shall  adjudge  and  think  adequate  for  the 
same  offence  or  offences,  not  exceeding  the  space  of  three 
calendar  months  -,  and  that  this  rule,  together  with  the  for- 
mer rules  and  orders  of  this  Court  made  for  the  government 
of  the  said  prison,  be  fixed  up  in  the  most  public  place 
thereof,  for  the  use  and  inspection  of  the  prisoners  therein. 


MiCHABLMAS,  59th  Gbo.  III. 

IT  is  ordered,  that  from  and  after  the  last  day  of  this  To  pre?ent  the 

present  term,  no  rule  shall  be  drawn  up  for  setting  aside  setting  edde 

an  attachment  regularly  obtained  against  a  sheriff  for  not  ^i^^ent  n- 

TOL.  II.  2  c  gninst  ibertf; 
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fornotbringing  bringing  in  the  body,  or  for  staying  proceedings  regularly 
Ac'Jto^^piS^  commenced  on  the  assignment  of  any  bail  bond,  unless  the 
ceedmg  od  bail  application  for  such  rule  shall  (if  made  on  the  part  of  the 
aSuVitl?*'"*.  o^'^ffinal  defendant)  be  grounded  upon  an  affidavit  of  merits, 
ritsy  or  affidavit  ^'  (^^  made  on  the  part  of  the  sheriff,  or  bail,  or  any  officer 
Oat  appBcaUon  of  the  sheriflF)  be  grounded  upon  an  affidavit  shewing  that 
on'belulf  of  '"^  application  is  really  and  truly  made  on  the  part  of  the 
•beiiff,  &e.        sheriff,  or  bail,  or  officer  of  the  sheriff,  (as  the  case  may 

be)  at  his  or  their  own  expence,  and  for  his  or  their  indemnity 
only,  and  without  collusion  with  the  oiAgfhai  defendant. 

By  the  Court. 

Hilary  Term,  59  Geo.  III. 

Td  dlsthaige  X1|THER£AS  it  appears  that  the  effect  of  so  much  of  tiie 
mt^j^^  ▼  ▼  rule  of  this  Court  of  Hilary  Term,  67  Geo.  m.  as 
57  Geo.  3»  as  directs,  that  the  master  of  the  Crown  Office  do  from  toot  to 
^^^^^2nN^  time,  as  well  in  vacation  as  in  term  time,  visit  the  King's 
Crown  Ottce  to  Bench  prison,  and  do  the  several  acts  required  of  him  by 
l^^l^^**  the  said  rule  in  that  behalf,  may  be  obtained  more  fully  and 
abd  Olden  itutt  satisfectorily  if  such  visitations  of  the  prison  should  be  held 
aU  eomplainti   under  orders  made  from  time  to  time  by  this  C6nrt  in  term 

wl£in  the  said  ^^°^'  ^^  ^7  ^^^  ^^  ^^®  judges  of  the  Court  in  vacation ;  It 
priaon  must  be  is  hereby  ordered,  that  so  much  of  the  said  rule  as  orders 
BuunSd^of^hia  **^  ^^®  master  of  the  Crown 'Office  do  from  time  to  time,  as 
officer.  well  in  vacation  as  in  term  time,  visit  the  King's  Boich 

prison,  and  do  the  several  other  acts  required  of  him  by  the 
said  rule  in  that  behalf,  be,  and  it  is  hereby  discharged.  And 
it  is  hereby  ordered,  that  if  any  petition  rerifled  by  affidavit, 
complaining  of  any  grievance  within  the  said  prison,  shall 
be  delivered  by  any  prisoner  to  the  marshal  or  any  of  his 
officers  for  the  purpose  of  being  presented  to  the  Court  in 
term  time,  or  to  one  of  the  judges  thereof  in  vacadbn;  tfie 
marshal,  or  such  officer  to  whom  the  same  shall  bb  delivered, 
shall  forthwith  present  the  same  accordingly,  and  without 
fee  or  reward  to  any  person  whatsoever  directly  or  indiiectfy 
in  that  behalf^ 

By  the  Court. 


Trinity  Term,  59th  Geo.  III. 

Orderthat  vo^   |T  is  ordered,  that  horn  and  after  the  last  &y  of 
tliyiMg  bdl  in        term,  every  notice  for  justifying  bail  in  person,  iHall  be 
penon  mnat  be 
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senred  befbi«  eleven  o'clock  in  the  forenoon  of  the  day  on  ^^  before 

which  according  to  the  present  practice  such  notice  oi^ht  to  ^f  foj^i^^^ 

be  served^  except  in  case  of  an  order  of  the  Conrt  for  fUr-  the  day  on 

ther  time,  in  wluch  case  i^  shall  be  sufficient  to  serve  the  ^^^^^ 

notice  before  three  o'clock  in  the  afternoon  of  the  day  on  lenred^  except 

which  such  order  shall  be  granted ;  and  in  ail  the  cases  afore-  S^J^'f^^ 

said,  the  affidavit  of  service  shall  specify  the  time  of  day  at  hai  beenallow- 

wliich  such  notice  sliall  have  been  served.  ^»  '^  which 

caie  notice 
By  the  Court.       most  be  served 

before  thiee 
o*dock  in  the 

MiCHABLMAS  TeRM,    1820,  t^S^.""^ 

WHEREAS  by  the  common  consent  rule  in  ejectment^  Order,  thnt  de- 
the  defendant  is  required  to  confess  lease,  entry,  and  ^Jf^*^^ 
ouster,  and  insist  upon  his  title  only ;  and  whereas  in  many  Mr  in  oonwnt 
instances  of  late  years^  defendants  in  ejectment  have  put  the  ™^  fo  V^ 
plaintiff,  after  the  title  of  the  lessor  of  the  plaintiff  has  been  hedefende,uid 
established^  to  give  evidence  that  such  defendant  was  in  ^^^^^ 
possession  (at  the  time  the  gectment  was  brought)  of  the  ^^^  ^^  pdneel 
premises  mentioned  in  the  ejectment^  and  for  want  of  such  don  of  the  pre- 
proof,  have  caused  such  plaintift  to  be  nonsuited;   and  ™*^' 
whereas  such  practice  is  contrary  to  the  true  intent  and 
meaning  of  such  consent  rule,  and  of  the  provisions  therein 
contained  for  the  defendant's  insisting  upon  the  title  only,  it 
is  therefore  ordered,  that  from  henceforth,  in  every  action  of 
efectment,  the  defendant  shall  specify  in  the  consent  nde  for 
what  premises  he  intends  to  defend,  and  shall  consent  in  such 
mle  to  confess  upon  the  trial  that  the  defendant  (if  he  de« 
fends  as  tenant,  or  in  case  he  defbnds  as  landlord,  that  his 
tenant)  was  at  the  time  of  the  service  of  the  declaration.  In 
the  possession  of  such  premises ;  and  that  if  upon  the  trial, 
the  defendant  sliall  not  confess  such  possession,  as  well  as 
lease,  entry,  and  ouster,  whereby  the  plaintiff  sliall  not  be 
able  forther  to  prosecute  his  suit  against  the  said  defendant, 
then  no  costs  shall  be  allowed  for  not  further  prosecuting  the 
same,  but  the  said  defendant  shall  pay  costs  to  the  plaintiff 
in  that  case,  to  b^  taxed. 

By  the  Court. 

Ea9tbrTbiim,  1821. 

IT  is  ordered,  that  in  all  conatry  (jectments  whidi  hei^  Order,  that  in 
after  shall  be  served  befora  the  eBmOga  day  of  any  SS[e^^' 
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befort  esioign  Michaelmas  or  Easter  term,  the  time  for  the  appearance  of 

orMichMtalS  **^^  tenant  in  possession  shall  be  withm  four  days  after  the 

term,  tenant  end  of  sach  Michaelmas  or  Easter  term^  and  shall  not  b« 

IStMn^^  postponed  till  the  fourth  day  after  the  end  of  Hilary  or 

days  after  end  Trinity  terms  respectively  following, 
of  toch  temu  By  the  Couit. 


EastbrTerm,  1821. 

Order,  Chat  in  1 T  is  ordered,  that  in  future  where  a  rule  to  shew  cause  is 
role  Milt  for  i«c-  X.  obtained  in  this  Court  to  set  aside  an  award,  the  serenl 
award  oUec-  objections  thereto^  intended  to  be  insisted  upon  at  the  time 
tions  to  award,  of  making  such  rule  absolute,  shall  be  stated  in  the  rule  to 
ftjj^ortb.      ri,ew  cause. 

Bj  the  Court. 


Hii.aryTbrm,  1822. 

Order  that  if  TT  is  ordered,  that  from  and  after  the  last  day  of  this 
^°  ®'  ™^  -■-  term,  whenever  two  or  more  notices  of  justification  of 
hafte  been  ^^  ^^  ^<L^e  been  given  before  the  notice  on  which  bail 

n?en,  before      shall  appear  to  justify,  no  bail  be  permitted  to  justify  with- 
JMdfy7w«te*     °^^  ^"^^  paying  (or  securing  to  the  satisfaction  of  the  plain- 
thereof  mmt  be  ti£P,  his  attorney  or  agent)  the  reasonable  costs  incurred  by 
^^l^  '"^  ^"^^  P"®*"  notices,  although  the  names  of  the  persons  in- 
tended to  justify,   or  any  of  them,  may  not  have  been 
changed  \  and  whether  the  bail  mentioned  in  any  such  prior 
notice  shall  not  have  appeared,  or  shall  have  been  rejected. 

By  the  Court. 


Hflary  Term,  1822. 

Order  that  no  TT  is  ordered,  that  from  henceforth^  no  clerk,  turnkey, 
officer  under  X  officer,  or  other  person  employed  by  or  under  the  mar- 
take  fee  for  en-  8^*1,  shall  receive  or  take,  except  from  the  marshal,  any  fee, 
quiry  into  sol-  gratuity,  or  reward,  for  or  in  respect  of  making  enquiry  into 
Tpartv tntend-  ^®  sufficiency  of  any  person  or  persons  proposed  or  intended 
ing  to  'take  the  to  give  security  upon  the  granting  of  the  rules  of  the  King's 
benefit  of  mles.  Bench  prison,  or  otherwise,  in  respect  of  the  granting  of 

said  rules.  And  that  the  marshal  do  dismiss  any  person  who 
shall  offend  herein :  And  it  is  further  ordered^  that  a  cqiy 
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of  this  rule  be  kept  hung  up  in  the  said  prison  in  the  place 
where  the  table  of  fees  is  hung  up. 

By  the  Court. 

Hilary  Term,  1822. 

IN  order  to  prevent  the  fraudulent  issuing  of  any  writ  of  OrderythAtieal- 
execution  without  a  judgment  to  support  it.  It  is  order-  ^'fj^'^ii/^ 
ed,  that  the  sealer  of  the  writs  of  this  Court,  shall  not  seal  or  m.  m.  with.* 
any  writ  of  fieri  facias,  or  ca:jpia8  ad  Mati^aciendum,  without  <"**  ^"^*^ 
having  the  judgment  paper,  postea,  or  inquisition,  produced  uoduced  to 
to  him :  And  it  is  further  ordered,  that  the  attorney  con-  him. 
cemed  for  the   plaintiff  in  the  cause,  or  his  agent,  shall  niii8tonS[bS- 
upon  all  bailable  mesne  process,  and  every  writ  of  attach-  able  proceast 
ment,  and  fieri  facias,  and  capias  ad  satisfaciendum,  indorse  ^"'^^f  ^r^^mtd 
the  place  of  abode  and  addition  of  the  party  against  whom  ca  m,  indone 

the  writ  is  issued,  (or  such  other  description  of  him  as  such  defendant's 

...  DUioe  of  abode, 

attorney  or  agent  may  be  able  to  give).  An  J  It  is  also  order-  j^"^" 

ed,  that  no  judgment  be  signed  upon  any  cognovit,  without  That  to  rign 

such   cognovit  being  first  produced   to   the  clerk  of  the  ^^g^^  cogM»- 

dockets,  and  after  taxation  of  the  costs,  filed  with  him.  vtfnraatbepro- 

By  the  Court.       tr^^^^ 

filed  with  him. 

Easter  Tkrm,   1822. 

TO  prevent  unnecessary  expence  to  plaintiffs  suing  in  this  Order,  that  no 
Court,  incase  of  notice  given  by  prisoners  of  their  in-  J?2J*jj2J*be- 
tention  to  apply  for  their  discharge  under  any  act  made  for  nefit  of  Inaol-' 
the  relief  of  insolvent  debtors.  It  is  ordered,  that  after  such  "^l^^J^ 
notice  given  to  any  plaintiff,  no  prisoner  shall  be  superseded  by  pliSntiffSi- 
or  discharged  out  of  custody  at  the  suit  of  such  plaintiff,  by  «^|°^^^  ^^ 
reason  of  such  plaintiff  forbearing  to  proceed  against  him  ^^^      "  •*" 
according  to  the  rules  and  practice  of  this  Court,  from  the 
tune  of  such  notice  given,  until  some  rule  or  order  shall  be 
made  in  the  cause  in  that  behalf  by  this  Court,  or  one  of 
the  judges  thereof. 

And  it  is  further  ordered.  That  a  copy  of  this  rule  shall 
Jbe  huog  up  in  the  King's  Bench  prison,  in  the  place  where 
rules  of  this  Court  are  usually  hung  up. 

By  the  Court. 


S7S 
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Regula  Grneralis,  1810. 


Order,  that  in  ^  T  16  ordered,  that  finom  henceforth,  in  bailable  cases  for 
for  inflfif*^  -'-  any  sum  exceeding  one  thousand  pounds,  it  shall  be  snf- 
npwarih.  bifl     fident  for  the  bail  to  justify  in  one  thousand  pounds  beyond 

■urn  sworn  to. 

RbOULA    GSNBRALISy    1811. 

Order,  that  Ml  vT  is  ordered,  that  from  henceforth  bail  in  this  Court  diall 
SSg^lfSe**  X  justify  at  the  sitting  of  the  Court  only,  and  at  no  other 
Court  only,  ez-  tune,  except  on  the  last  day  of  term,  when  baU  who  hate 
^JJjCnndCTcir-  been  prevented  finom  attending  at  the  sittmg  of  the  Court, 

the  lait  dsy  of  ^1^<^  ^  permitted  to  justify  at  the  rising  of  the  Court, 
tern* 

RsoujkA  Gbneralis,  1812. 

Ofder,that fines  TXT^^^^S^AY,  June  11  ih.  It  is  ordered,  that  from 
mottt  be  leftat  VV  henceforth  all  fines  shall  be  left  at  the  office  of  the 
Ql^fy!^^^  Chirogn^her,  within  fourteen  days  after  the  same  shall  have 
days  after  pais-  passed  the  King's  Silver  office,  and  that  all  fines  now  remain- 
f^5^.J^^  ing  in  the  King's  SUver  office  shall  be  carried  to  the  Chiio. 
oftce  moat  be  grapher's  office  within  two  months  firom  this  day ;  and  that 
wned  to  Chi-  a  neglect  to  comply  with  this  rule  shall  be  deemed  a  con- 
ar^*^'  ^  tempt  of  this  Court. 

Trinity  Term,  1812. 

Order,  that        Y  T  is  ordered.  That  in  future  no  cause  shall  be  tried  by  a 

^S^mMU  ^^^  J^*^  "*  ^^  ^"^'  *"  MiddU$ex,  or  Londm,  un- 
tenred,  and  l^ss  the  rule  for  such  special  jury  shall  be  served,  and  the 
[?^>Si!!r^  cause  marked  in  the  marshal's  book  as  a  special  jury  cause, 
book  as  ipedal  two  days  previous  to  the  adjournment  day,  in  lAUIssfldr  or 

Uurjr,  two  days    LoiMtofi,  respectively. 

bewre  adioiini-  t    »*•  _ 

ment  day;  in  J-  Mansfwld. 

Landomw  Mid'  J.  Hbath. 

A.  Chambsk. 

V.  GiBBS. 
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BOTT  C.J.  and   Holuoyd  J.  on  their  coming  into        1818. 
^^^*  The  Kiira 

Abbott  C.  J.  said,  that  upon  conferring  upon  tjkie  * 

point,  but  without  expressing  a  very  decided  opinion, 

\hA  Court  would  grant  a 

Rule  Ni$i. 

1818. 

The  King  against  Payne,  Esq.  

THIS  was  an  application  for  leave  to  file  an  infor*  Where  the  re- 
,        .       -  -  *  •     ..  lator,  on  an  ap. 

mation  in  the  nature  of  a  quo  warranto  against  pUcation  for  a 
the  defendant^  for  exerciaing  the  office  of  alderman,  ^^^^  -^ 
without  havinfi:  been  duly  elected.     The  alderaoten  the  legal  ad- 

°  "^  viser  of  the  de- 

were  to  be  elected  from  the  capital  burgesses.    The  fendant,  and 

defendant  had  not  been  duly  elected  a  capital  burgess,  that^hewaaduJy 
and  therefore,  it  was  contended,  could  not  be  properly  ^««ted,  ^ 

*      «       •i'    Court  win  dl8- 

elected  alderaaaD.  There  was  not  a  sufficient  number  charse  the  mle 
of  electors  present  when  the  defendant  was  chosen  a  ^!^(3u^^'^' 
capital  burgess. 

The  Court  io  the  first  instance  granted  anik  mn; 
bat  afterwards,  on  an  affidavit  being  filed,  that  the 
relator  bad  been  the  legal  adviser  of  Mr.  Payme,  bagI 
since  he  had  exercised  the  office  of  alderman  bad  re* 
peatedly  advised  him  that  he  bad  been  duly  elected, 
the  rule  was 

Discharged. 

(a)  At  conunon  lav,  informationa  in  the  nattse  of  fN«  i/mrranU  oonld 
only  be  filed  by  the  crown,  and  through  the  medium  of  the  Attorney-Ge- 
nenl.  Hie  dbpntes,  however,  which  gave  rise  to  these  informatlonB,  being 
In  geniml  rack  as  only  aftet  indiriduala  (see  the  Kimgy,  Frmmtkt  2T.  R. 
494)^  it  wu  enacted  by  the  9  Jmu  c.  20.  s.  4.  that  the  profiei  officer  oi 
the  Cooit  might,  with  the  leave  of  the  Court,  exhibit  quo  warranto  infor- 
matkms  at  tin  relation  of  any  person  desiring  to  prosecute  the  same,  and 
utefhoskllM  meoioaed  in  tbA  infbrmatioa  to  be  the  relator.  The  Couit 
wiU  not  stay  proceedings  until  the  prosecutor  give  security  for  costs,  on 
the  gioond  that  tlie  relator  is  in  insolvent  circumstances,  where  it  appears 
tlial  he  k  a  corporator  and  no  fraud  is  suggested.  B<x  v.  Wynne,  2  Af . 
and  S.  346. 

VOL.  ir.  9,  B 


UlhFU. 


QUO  WARRANTO. 


Rex  against  Deane. 


EUKUbRkerLs     niCHJRDSON  moved    for  a  quo  warranto  in- 

BMirclipbleM    M%  .  .  .       ,  .         .       ,       ..  .    *^ 

mftyor,  tboixgrb  forinatitinagamst  a  party  woo  bad  been appoiiued 

the  borough       mayor  of  Norwich,  the  mayor  of  w)iich  place  settle* 

ofbraid'tr"""'  *''*  *^^'^^  *^^  bread  ;  and  Deane  was  when  appointed, 

and  Blill  coatinucs  to  be,  a  retail  baker. 

Ellbnbohough  C.  J.  When  be  took  the  office  he 
waB  nader  no  incapaciLy ;  he  might  hare  given  up  his 
his  trade.  If  he  abuses  his  office,  it  may  be  acanse  of 
removing  him  ;  but  the  original  appointment  was 
good. 

Rule  refused. 


^^^— ^  Rbx  against  Dr.  Marshall. 

to'drf/.^'l'^^  OC^iiLETT  and   Moore  shewed  cause  against  a 

dcAndani't  n-  rule  of  Marryal,  why  certain  persons  should  not 

objection  to  fus  be  permitted  to  come  in  and  defend  the  title  of  Dr. 

^■^TTwendly  ^"rshall  to  his  office  of  recorder,  contending,  that  the 

KS^r^k^JkT  application  for  the  >juo  warranto  was  collusive,  in  or- 
der that  Dr.  Marshall  might  disclaim. 


SZT" 


Marryat  and  Gaielee,  contra.  The  inctfmpatibility 
of  the  office  of  recorder,  and  master  and  counsellor, 
seemed  to  be  admitted  on  both  sides.  The  then  and 
former  mayor  and  the  recorder  are  justices,  and  the 
mayor  is  sworn  in  before  the  recorder ;  and  the  number 
of  the  persons  from  whom  the  mayor  is  to  be  elected 
is  therefore  lessened  by  the  recorder  being  also  master 
and  counsellor,  for  he  is  then  liable  to  be  mayor,  and 
if  he  was  mayor  and  recorder,  he  could  not  swear  him- 
self in.  It  was  said,  he  might  be  sworn  in  before  hii 
deputy ;  sed  dub.  because  his  presence  would  super- 
sede his  deputy. 
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Thb  Coubt  decidedly  thought  there  was  no  objec-        1817* 
ion  to  the  quo  warranto  on  the  ground  that  it  was  a         ro: 
Sriendly  proceeding,  because  it  may  be  the  only  mode  dj.iJSJ^^^ij^ 
>f  a  i^arty  who  is  in  office  to  disclaim.    He  cannot  re* 
Aga,  for  they  may  not  accept  his  resignation ;  and  he 
cannot  disclaim  in  vacuo.    There  must  be  some  pro- 
ceeding in  which  he  must  disclaim.  Eventually  Mar- 
ryat*$  rule  was  made  absolute.  Dr.  Manhall  under- 
taking not  to  disclaim  the  office  of  recorder,  and  to 
try  immediately ;  and  if  found  entitled  to  the  office, 
to  disclaim  as  master  and  counsellor. 


1818. 

Rbx  against  Lawrbncb  and  another.  

^lASELEE  moved  for  two  several  9110  warrantos  RnteMMgnnt- 
against  Mr.  Lawrence,  as  capital  burgess  of  rmoot^lSHm^ 
Camelford,  in  Cornwall,  and  another  as  mayor.    Mr.  J^^^l^ 
Lawrence  had,  since  he  was  elected  capital  burgess,  thou^bochol'- 
accepted  the  office  of  town  clerk.    He  contended  it  tliaa  6  ytun. 
was  incompatible. 

Abbott  J.    When  did  he  take  the  office  of  town 
ckrk? 

Gaselee.    In  1812. 

Abbott  J.    More  than  six  years  ago. 

GateUe.   But  there  is  a  continuing  incompatibility ; 
he  states  he  acts  as  town  clerk. 

Rule  niti,  afterwards  absolute. 


RULES. 

1814.  "*~ 
Anonymous. 

A  rale  nt  the       W^ENMAN  movcd,  oil  an  inelosure  acl,  for  leave  to 

end  of  the  JgJF  „  .  ,    .  ,  . 

TcnomHf,  b;  enter  a  teigncd  issue,  an  exorbitant  compensa- 

tS^amn^w"  '■''^"  '°  ^  tenant  for  a  lease  vacated  nnder  the  act 
4"'°  "P  ^o'  having  been  awarded,  and  the  propriety  of  which  it 
was  necessary  to  try.  There  not  being  four  days  to 
the  end  of  the  term,  Denman  prayed  that  the  rule 
might  nevertheless  be  drawn  up  to  shew  canse,  on 
TuadaJ)  the  last  day  of  term. 

Per  Curiam.     You  may  draw  it  up  lo  shew  caoee 
on  Monday. 


Bradshaw  against  - 


IBH. 
37(A  Jm*. 
1lal*f«r««M-       A  BBOTT  moved  to  set  aside  the  service  of  a.  mie 

eUam  obtained    .^J 

on  Saturday .  for  a  conciHum   obtained  on   the  Saturday,  and 

the  Saturday  served  on  the  Saturday  night,  tiie  term  ending  on  the 

M^M^mnSir  ^tdneiday  foUowing  j  and  he  contended  that  this  was 

Wednetdaj  too  ahorl  notice. 
foUowing,  ig 

S'^'™°S       LbBlancJ.    Wed7iw</fly  being  the  last  day  of  term, 
not  necessary  in  a  rule  of  th' 
(i)  See  Tidd,  7th  ed.  527. 

Haines  against  Aldbit. 
Roieobtab^    Jg^Y^EY,  R.  moved  to  enlarge  this  rule  which 
onSatnnUyfor  gim  ohiatDed  QD  StUurdtw  last,  and  was  about 

Monday,  en-  ,•  ,  J  ' 

laifcd  of  to  state  the  fact ;  but 

The  Court  said,  that  as  it  was  only  obtained  on 
Saturday,  that  was  sufficient  ground  for  it  to  he  en- 
larged, this  not  being  a  rule  for  a  concilium  in  case  of 
a  demurrer  for  delay,  nor  a  mere  motion  of  course. 
Rule  enlarged. 


u  cMeinecea-  four  jgys  afg  nyi  necessary  in  a  rule  of  this  nature. 
««7  at  the  end  -^  -^ 

oftheTerm(i).  (j)  See  Tlic/rf,  7th  ed.  527. 

1815. 
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Mcmday  next  after  Three  Weeke  of  the  Holy  Trinity, 
in  the  Fifty-eighth  Year  of  King  George  the  Tkird. 

MSng*s  BenchyVkT  HEREAS  for  the  better  government  To  prerent  the 
Prison.       \  ^^^  preservation  of  good  order  in  ««>fi^ritiiou» 

the  King's  Bench  prison^  it  is  expedient  to  extend  the  rule  iUiig»g  Bench 
made  the  I9th  day  of  May,  1160,  by  this  Court  to  the  case  prbon^Mideni- 
bereafter  mentioned^  it  is  therefore  ordered,  that  from  and  ^Jl^iua^to  ra- 
aller  the  last  day  pf  this  term,  if  any  prisoner  or  prisoners  more  offenden 
m  custody  of  the  marshal  of  the  said  prison  shall,  without  S^^lSoT'to 
the  leave  of  the  said  marshal  for  that  purpose  first  had  and  be  confined* 
obtained,  keep  or  have  any  spirituous  liquors  in  the  said  ^^'^^^f^'^ 
pffton,  it  shall  be  lawful  for  the  marshal  of  the  said  prison  think  fit,  not 
to  remove  such  prisoner  or  prisoners  so  offending,  or  any  of  ezoee&ig  three 
them,  to  the  goal  for  the  county  of  Surrey,  in  the  Borough  °^^™* 
of  SoMihwark,  or  to  the  prison  of  the  Marshalsea  there,  or 
to  the  Bridewell  within  the  said  Borough,  at  the  discretion 
of  the  said  marshal,  for  such  time  as  the  said  marshal  shall 
a^odge  and  think  adequate  to  the  offence  or  offences  for 
which  such  prisoner  or  prisoners  shall  be  so  removed  as 
albresaid,  not  exceeding  the  space  of  one  calendar  month 
for  the  first  offence ;  and  if  any  of  the  said  prisoners  shall 
offend  a  second  time,  that  then  it  shall  and  may  be  lawful 
for  the  said  marshal  to  remove  such  prisoner  or  prisoners 
so  offending,  or  any  of  them,  to  any  of  the  abovementioned 
prisons,  at  the  discretion  of  the  said  marshal,  for  such  time 
as  the  said  marshal  shall  adjudge  and  think  adequate  for  the 
same  offence  or  offences,  not  exceeding  the  space  of  three 
calendar  months  -,  and  that  this  rule,  together  with  the  for- 
mer ndes  and  orders  of  this  Court  made  for  the  government 
of  the  said  prison,  be  fixed  up  in  the  most  public  place 
thereof,  for  the  use  and  inspection  of  the  prisoners  therein. 


Michaelmas,  59th  Geo.  III. 

IT  is  ordered,  that  from  and  after  the  last  day  of  this  To  prerent  the 
present  term,  no  rule  shall  be  drawn  up  for  setting  aside  setting  edde 
an  attachment  regularly  obtained  against  a  sheriff  for  not  te^nent  n- 
▼OL.  II.  2  c  gainit  iheriir. 
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;  bringing  in  the  body,  or  for  staTiag  proceedings  regularly 

^  commenced  on  the  asaignment  of  any  bail  bond,  unless  the 

1  application  for  such  rule  shall  (if  made  on  the  part  of  the 

original  defendant)  be  grounded  upon  an  affidavit  of  merits. 

[  or  (if  made  on  the  part  of  the  sheriff,  or  bail,  or  any  officer 

I  of  the  sheriff)  be  grounded  ujion  an  affidavit  shewing  that 

such  application  is  really  and  truly  made  on  the  part  of  the 

sheriff,  or  bail,  or  officer  of  the  sheriff,  (as  the  case  may 

be)  at  his  or  their  ona  expence,  and  for  his  or  their  indemnity 

only,  and  without  collusion  with  the  oilginal  defeodant. 

By  the  Court. 


HiLABv  Term,  59  Geo.  II!. 


WH  EREAS  it  appears  that  the  effect  of  Bo  much  of  the 
rule  of  this  Court  of  Hdary  Term,  67  Geo.  IH.  as 
directs,  that  the  master  of  the  Crown  Office  do  from  time  to 
time,  as  well  in  vacation  as  in  term  time,  visit  the  King'f 
0  Bench  prison,  and  do  the  several  acts  reqtiired  of  him  by 
the  said  rule  in  that  bebalf,  may  be  obtained  more  fully  and 
[  satisinctDrily  if  such  visitations  of  tlie  prison  should  be  held 
'    under  orders  made  from  time  to  time  by  this  Coort  in  term 
,1  time,  or  by  one  of  the  judges  of  the  Court  in  vacation  \  h 
:    is  hereby  ordered,  ttiat  so  much  of  the  said  rule  as  orders 
that  the  master  of  the  Crown'Offlce  do  from  time  to  time,  as 
well  in  vacation  as  in  term  time,  visit  the  King's  Bench 
prison,  and  do  the  several  other  acts  required  of  him  by  the 
said  rule  in  that  behalf,  be,  and  it  is  hereby  discha^^d.  And 
it  is  hereby  ordered,  that  if  any  petition  verified  by  affidavit, 
complaining  of  any  grievance  within  the  said  prison,  shall 
be  delivered  by  any  prisoner  to  the  marshal  or  any  of  hli 
«Oicers  for  the  purpose  of  being  presented  to  the  Court  in 
term  time,  or  to  one  of  the  judges  thereof  in  vacation,  die 
marshal,  or  such  officer  to  whom  the  same  shall  he  delivered, 
shall  forthwith  present  the  same  accordingly,  and  witbont 
fee  or  reward  to  any  person  whatsoever  directly  or  indirectly 
in  that  behalf. 

By  tbe  Court. 


Trinity  Tbrm,  59tli  Geo.  III. 

lerthat  DO-    |T  is  ordered,  that  from  and  after  the  last  day  of  thl* 
hw"bin*"iQ        **™''  *^*T  notice  for  justifying  bail  in  pe«on,  sttaU  be 
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•enred  befbre  elereo  o'clock  in  the  forenoon  of  the  day  on  ^^[J^  heion 

whidi  according  to  the  present  practice  such  notice  ought  to  ^f  §on^^!^( 

be  served^  except  in  case  of  an  order  of  the  Court  for  ftir*  the  day  on 

tber  time,  m  which  case  i|  shall  be  sufficient  to  serve  the  ^^^^ 

Dotioe  before  three  o'clock  in  the  afternoon  of  the  day  on  terml,  eicept 

which  such  order  shall  be  granted ;  and  in  all  the  cases  afore-  J^ufi^^ 

Sfud,  the  affidavit  of  service  shall  specify  the  time  of  day  at  hag  beenaUow- 

which  sudi  notice  shall  have  been  served.  ^  ^  which 

case  notice 
By  the  Court.       mine  be  served 

before  thiee 
o'clock  in  the 

Michaelmas  Term,  1820.  tH^.''^ 

WHEREAS  by  the  common  consent  rule  in  ejectment.  Order,  that  de- 
the  defendant  is  required  to  confess  lease,  entry,  and  SJf^^Sf'^ 
ouster,  and  insist  upon  his  title  only  >  and  whereas  in  many  d^  in  oonaent 
instances  of  late  years,  defendants  in  ejectment  have  put  the  ^^  for  w{!^ 
-^-—^f^  after  the  title  of  the  lessor  of  the  plaintiff  has  been  Im  defends,  and 


cttBiUished,  to  give  evidence  that  such  defendant  was  in  ?S!Sr^^^n^ 

possession  (at  the  time  the  ^ectment  was  brought)  of  the  ^^  n^  pbtiesi 

premises  mentioned  in  the  ejectment,  and  for  want  of  such  slon  of  the  pre- 

pfooi,  have  caused  such  plaintiijb  to  be  nonsuited;   and  ™*^ 

iiHiereas  soeh  practice  is  contrary  to  the  true  intent  and 

meaning  of  such  consent  rule,  and  of  the  provisions  therein 

contained  for  the  defendant's  insisting  upon  the  title  only,  it 

is  therefore  ordered,  that  from  henceforth,  in  every  action  of 

ejectment,  the  defendant  shall  specify  in  the  consent  rede  for 

what  premises  he  intends  to  defend,  and  shall  consent  in  such 

ipule  to  confess  upon  the  trial  that  the  defendant  (if  he  de* 

fends  as  tenant,  or  in  case  he  defends  as  landlord,  that  his 

tenant)  was  at  the  time  of  the  service  of  the  declaration,  in 

the  possession  of  such  premises ;  and  that  if  upon  the  trial, 

the  defendant  shaU  not  confess  such  possession,  as  well  as 

lease,  entry,  and  ouster,  whereby  the  plaintiff  shall  not  be 

able  further  to  prosecute  his  suit  against  the  said  defendant, 

then  no  costs  sludl  be  allowed  for  not  further  prosecuting  the 

same,  but  the  said  defendant  shall  pay  costs  to  the  plaintiff 

in  that  case,  to  l>^  taxed. 

By  the  Court. 

Easter  Term,  1821. 

IT  is  ordered,  that  in  all  country  ejectments  which  here-  Order,  that  in 
after  shall  be  semid  befora  the  essoigQ  day  of  any  I^Sle^ 
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btfon   eiioipi  Michaelmas  or  Easter  term,  the  time  for  the  appearance  of 

orMicb^'^  the  tenant  in  possession  shall  be  within  four  days  after  the 

wnn,  tenant  end  of  such  Michaelmas  or  Easter  term,  and  shall  not  be 

mustiipprar  postponed  till   the  fourth  day  after  the  end  of  Hil&rjr  or 

dityii  nfter  eod  Trinity  terms  respectively  following, 
or  such  iwm.  By  the  Court. 


I 


Easter  Term,  1821. 

Order,  Hut  in  T  T  ts  ordered,  thitt  in  future  wbere  a  rule  to  shew  cause  is 

role  Hui  for Mt-  X  obtained  in  this  Court  to  set  aside  an  award,  the  several 

"^rd^'obiec-  ot^jections  thereto,  intended  to  l>e  insisted  upon  at  the  time 

IS  to  Bward,  of  making  such  rule  absolute,  shall  be  stated  in  the  rule  to 

Jc^n«  be  g^^^^  ^^^g^ 

'  By  the  Court. 


Hilary  Tbrm,  1822. 

Order  lint  if  TT  is  ordered,  that  from  and  after  the  last  day  of  this 
two  or  more  L  term,  whenever  two  or  more  notices  of  justification  of 
iiave  been  ball  shall  have  been  given  before   the  notice  on  which   biiil 

pna,  before  shall  appear  to  justify,  no  bail  be  permitted  to  justify  with- 
jniti^^.'^su  °"'  fi"'  paying  (or  securing  to  the  satisfaction  of  the  plain, 
thereormuatba  tiff,  hia  attorney  or  agent)  the  reasonable  costs  incurred  bj 
g^beforejiu-  gm;!,  p^^,  notices,  although  the  names  of  the  persons 

tended    to  justify,   or   any  of  them,   may  not  have  been 
changed  ;  and  whether  the  bail  mentioned  in  any  such  prior 
notice  shall  not  have  appeared,  or  shall  have  been  rejected. 
By  the  Court. 


Hilary  Term,  1822. 

Order  thst  no  TT  '■  ordered,  that  from  henceforth,  no  clerk,  turnkey, 
officer  under  A  ofGcer,  or  Other  person  employed  by  or  under  the  mar- 
take  ree  foren-  8*>^'  ^^'^  receive  or  take,  except  from  the  marshal,  any  fee, 
quiry  into  lol'  gratuity,  or  reward,  fiir  or  in  respect  of  making  enquiry  into 
rpartytntend'-  ^^  sufficiency  of  any  person  or  persons  proposed  or  intended 
ing  to 'take  ilie  to  gire  security  upon  the  granting  of  the  rules  of  the  King's 
benefit  of  rale*.  Bench  prison,  or  otherwise,  in  respect  of  the  granting  of 
■aid  rules.  And  that  the  marshal  do  dismiss  any  person  who 
shall  offend  Uerein :  And  it  is  further  ordered,  that  k  copy 
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»f  thu  rule  be  kept  hung  up  in  the  said  prison  in  the  place 
prbere  the  table  of  fees  is  hung  up. 

By  the  Court. 

Hilary  Term,  1822. 

IN  order  to  prevent  the  fraudulent  issuing  of  any  writ  of  Orderythfttietl- 

ezecution  without  a  judgment  to  support  it.  It  is  order-  ^f^t^A^l 

9d«  that  the  sealer  of  the  writs  of  this  Court,  shall  not  seal  or  m.  m.  witlu 

my  writ  of  fieri  fadas,  or  capia$  ad  sat^faciendum,  without  ®"*  judgneat 

laring  the  judgment  paper,  postea,  or  inquisition,  produced  mlSdoccd  to 

o  him :  And  it  is  further  ordered,  that  the  attorney  con-  ^>m. 

semed  for  the   plaintiff  in  the  cause,  or  his  agent,  shall  ^JtonidlbSl- 

ipon  all  bailable  mesne  process,  and  every  writ  of  attach-  able  procen, 

ne&t,  and  fieri  facicu,  and  capias  ad  satisfaciendum,  indorse  ^^^^1  J-**^^ 

the  place  of  abode  and  addition  of  the  party  against  whom  ca  ««,  indone 

the  writ  is  issued,  (or  such  other  description  of  him  as  such  ^f ^^^Jj-. 

ittoniey  or  agent  may  be  able  to  give) .  An  J  It  is  also  order-  \^  ^  Mooe, 

ed,  that  no  judgment  be  signed  upon  any  cognovit,  without  That  to  tign 

mch   cognovit  being  first  produced   to   the  clerk  of  the  ij^J|JS'^c«w»- 

lockets,  and  after  taxation  of  the  costs,  filed  with  him.  vinnust  be  pro- 

By  the  Court.  ^^J^^ 

filed  with  him. 

Easter  Term,   1822. 

rTM)  prevent  unnecessary  expence  to  plaintiffs  suing  in  this  Order,  that  no 
JL    Court,  incase  of  notice  given  by  prisoners  of  their  in-  5J!f^*JjJJ"Se- 
teotion  to  apply  for  their  discharge  under  any  act  made  for  nefitof  Inaol- 
Khe  relief  of  insolvent  debtors.  It  is  ordered,  that  after  such  J^"Jn^^;^^ 
notice  given  to  any  plaintiff,  no  prisoner  shall  be  superseded  |^  plaintiff  dis- 
[W  discharged  out  of  custody  at  the  suit  of  such  plaintiff,  by  continidng  to 
reason  of  such  plaintiff  forbearing  to  proceed  against  him  ^"^^  "*  "^^ 
according  to  the  rules  and  practice  of  this  Court,  from  the 
time  of  such  notice  given,  until  some  rule  or  order  shall  be 
mpde  in  the  cause  in  that  behalf  by  this  Court,  or  one  of 
the  judges  thereof. 

And  it  is.  further  ordered.  That  a  copy  of  this  rule  shall 
be  hung  up  in  the  King's  Bench  prison,  in  the  place  where 
roles  of  this  Court  are  usually  hung  up. 

By  the  Court. 
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Rbgula  Grneralis,  1810. 

ordered,  that  from  henceforth,  in  bail&ble  cases  foe 
t  sum  exceedingone  thooaoDd  pounds,  it  shall  be  euf— 
Scient  for  the  bail  to  justify  in  one  thoUBaotl  pounds  beyond 
the  sum  sworn  to. 


Regula  Generalis,  1811. 

I  Order,  that  bail  -jT  is  ordered,  that  from  henceforth  bail  in  this  Court  eb^ 
I  Sw^g  of  Sb"'  ■■■  J>"%  ''  ""^  s'W'ig  of  the  Court  only,  and  at  no  other 
I  Court  oDif,  ex-   time,  except  on  the  last  day  of  term,  when  bail  who  have 

••P' (""^Ttir-  i,een  prerented  from  attending  at  the  Bitting  of  the  Court. 

the  iMt  day  of  ^^^^  ^^  permitted  to  justify  at  the  rising  of  the  Court. 

Regvu  Gbneralis,   1812. 

It  ia  ordered,  that  finm 
hencelbnli  all  fines  shall  be  left  at  the  office  of  the 
^^^^^^neoi  Chirographer,  within  fourteen  days  after  the  same  shall  have 
days  after  pan-  passed  the  King's  Silver  office,  and  that  all  fines  now  remaio- 
ta^^S^S  ing  in  the  King's  Silver  office  shall  be  carried  to  the  Chiro- 
ofice  nnit  be  grapher's  office  within  two  months  from  this  day  ;  and  that 
canied  to  Chi-  ^  neglect  to  comply  with  this  rule  shall  be  deemed  a  coo- 
flc  tempt  of  this  Court. 


Trinity  Term,  1812. 


IT  is  ordered.  That  ii 
special  jury  ii 


n  future  no  cause  shall  be  tried  by  a 
n  this  Court,  in  Middltiex,  or  London,  nn- 
•amd,  aad  less  the  rule  for  such  special  jury  shall  be  served^  nnrf  tlie 
S'*iLS5'*^  OHiBe  marked  in  the  marshal's  book  as  a  special  jury  eanse, 
book  as  apedal  ^^  '^y^  previous  to  the  adjoummeut  day,  in  Jtfidrflssa  or 
Jm,  two  days    London,  respectively. 

MMreadloani-  t    u 

meotd^fTta  J-  M*Nsr«i.D. 

Lmi«^<tfMid-  3.  HuTB. 

•*•••  A.  Chambke. 

V.  GiBBS. 


/ 
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Trinity  Term,  1814. 

IT  is  order.«d,  that  from  and  after  the  last  day  of  this  Order,  that  seft 

present  TViniiy  Team,  the  seal  office  shall  be  open  from  ^^^^^^^^Ju 

eleven  m  the  morning  till  two  in  the  afternoon,  and  from  five  t^^^  and  from 

to  seven  in  the  evening  during  Term,  and  for  ten  days  after  five  till  wven, 

every  issuable  Term,  and  one  week  after  every  other  Term ;  ^ndtoi dm 

and  from  eleven  in  the  morning  till  three  in  the  afternoon  at  after  iwuable 

Mother  times.  IZZ^Lr 

V.  GiBBS.  anyother ;  and 

J.  Heath.  from  eleven  till 

.     _  three  m  raca- 

A.  Cbambre.  tion. 

R.  Dallas. 


Rbgula  Genbralis. — Easter  Term,  1817. 

IT  is  ordere4»  that  hereafter  all  rules  and  orders  for  tuper'  Order,  that  rule 
iedeoM  to  discharge  defendants  out  of  the  custody  of  the  ^'^j^^" 
Warden  of  the  Fleets  or  other  custody^  shall  be  tiled  with  the  oat  of  cuttody 

Prothonotaries  of  the  Court,  upon  their  signing  the  writ  of  of  warden,  Ac. 

J  »  w      «i*  most  be  niea 

superaeaeas.    *  aponngning 

gupenedeoM. 

Hilary  Term,  1820. 

IT  is  ordered  by  the  Court,  that  from  and  after  the  last  Order,  that  no 
day  of  this  present  Term,  no  motion  shall  be  made  at  "^l^^^. 
the  bar  on  the  last  day  of  any  Term  touching  the  amend-  covery  shall  be 
ment  of  any  fine  or  recovery,  or  any  of  the  proceedings  ™*^®-*^  ^•^ 
therein. 

R.  Dallas. 
J.  A.  Paek. 

J    BUREOUOH. 

J.  Richardson. 

Hilary  Term,  1821. 

infTHEREAS  by  the  conunon  consent  rule,  in  actions  of  Order,  that 
^  ^  ejectment,  the  defendant  is  required  to  confSess  lease,  defiindant  in 
entry,  and  ouster,  and  insist  upon  his  tide  only.  And  where-  "^^^  ^ 
as,  in  many  instances  of  late  years,  the  defendant  in  eject-  sent  mle  me- 
ment  has  put  the  plaintiff  after  the  tiUe  of  the  lessor  of  the  J^^^^Si^ 
plaintiff  has  been  established,  to  give  evidence  that  such  de-  consent  that  on 
fendant  was  in  possession  (at  the  time  the  ejectment  was  '™*i*^5^' 

nut  UM  poMSI' 
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^pof  pre-       brought)  of  the  premises  mentioned  in  the  ejectment^  and 


mises. 


See  same  role    ^^'  ^^^i  of  such  proof  has  caused  such  plaintiiF  to  be  non- 


in  King's 
Bench,  ante, 
375. 


suited.  And  whereas  such  practice  is  contrary  to  the  true 
intent  and  meaning  of  such  consent  rule,  and  of  the  provi- 
sions therein  contained,  for  the  defendant's  insisting  upoo 
the  title  only  5  It  is  therefore  ordered,  that  from  henceforth, 
in  every  action  of  ejectment  the  defendant  shall  specify  in 
the  consent  rule  for  what  premises  he  intends  to  defond,  ahd 
shall  consent  in  such  rule  to  confess  upon  th6  trial  that  the 
defendant  (if  he  defends  as  tenant,  or  in  case  he  defends  is 
landlord,  that  his  tenant)  was  at  the  time  of  the  sendee  of 
the  declaration  in  the  possession  of  such  premises ;  and  thit 
if  upon  the  trial  the  defendant  shall  not  confess  such  pos- 
session, as  well  as  lease,  entry,  and  ouster,  whereby  the  plain- 
tiff shall  not  be  able  forther  to  prosecute  his  suit  against  the 
said  defendant,  then  no  costs  shall,  be  allowed  for  not  fur- 
ther prosecuting  the  same,  but  the  said  defendant  shall  pay 
costs  to  the  plaintiff  in  that  case/  to  be  taxed. 

R.  Dallas. 

J.  A.  Pabk. 
4  J.  BimRoaoH. 

J.  RlCHABl>SOK. 


Easter  Term,  1821. 


Order,  thftt  in 
country  eject- 
ments, served 
before  essoign 
days  of  Eatter 
or  Michadmat 
terms,  tenant 
must  appear 
within  four 
days  after  end 
of  such  terms. 

See  same  rule 
in  King's 
Bench,  mitt 
375. 


2T  is  ordered^  that  in  all  country  ejectments  which  hereaf- 
ter shall  be  served  before  the  essoign  day,  either  of 
Michaelmas  or  Easter  Term,  the  time  for  the  appearance  of 
the  tenant  in  possession,  shall  be  within  four  days  after  the 
end  of  such  Michaelmas  or  Easter  Term,  and  shall  not  be 
postponed  till  the  fourth  day  after  the  end  of  Hilary  or  Tri- 
nity Term  next  respectively  following. 

R.  Dallas. 
J.  A.  Pabk. 

J.  BUBBOUOH. 
J.  RiCHABDSON. 


Reoula  Generalis,  1819. 


Order  thataffi-  HPHE  Court,  on  a  motion  by  Lens,  Serjeant,  on  a  former 
davit  in  motion  -^  day  (June  22d) ,  to  enter  up  judgment  on  an  old  warrant 
lu^n^iSon  °^  attorney,  on  affidavit  that  defendant  was  alive  within  nine- 
old  warrant,  teen  days  (which  took  the  time  back  before  the  * 
must  state  that 


1 1  ^  i  I ».  ^  I  < .  ^  I 
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of  the  Tenn)^  refused  the  rule^  and  made  a  ^neral  rule  that   defendant  is 
the  afly avit  must  in  future  state  the  defendant  to  be  alive  at  ^^^^  ^  ^^7 
a  day  within  the  Term  on  which  the  motion  should  be  made. 

Hilary  Term,  35  Geo.  III. 

IT  is  ordered.  That  upon  all  prcx^ess  sued  out  of  this  Court,    Enabling  plain- 
returnable  the  last  return  of  any  Term,  if  the  plaintiff  ^c?F^on^ 
dedares  in  London  or  Middlesex,  and  the  defendant  lives   prooeM  retom- 
wittiin  twenty  miles  of  London,  the  defendant  shall  plead   Jf^J^jjJ*^ 
within  four  days  after  such  declaration,  filed  or  delivered,   m  to  hare  a 
with  notice  to  plead  accordingly,  without  any  imparlance,   plea  of  the 
provide4  such  declaration  be  filed  or  delivered  on  the  day  of  ^ 

such  return,  or  on  the  day  next  after  such  return,  in  case  the 
same  shall  not  happen  on  a  Sunday,  in  which  case  the  plain- 
tiiF  shall  have  the  whole  of  the  day  following  to  file  or  deli- 
ver such  declaration  as  aforesaid  5  and  in  case  the  plaintiff 
dedares  in  any  other  county,  or  the  defendant  lives  above 
twenty  miles  from  London,  the  defendant  shall  plead  within 
eight  days  after  the  declaration  filed  or  delivered,  with  no- 
tioe  to  plead  accordingly,  without  any  imparlance^  provided 
sndi  declaration  be  filed  or  delivered  as  aforesaid.  And  it  is 
ftuiher  ordered,  that  the  rules  now  in  force  respecting  the 
times  of  declaring  and  pleading  upon  any  process  returnable 
the  first,  second,  or  third  return  of  any  Term  shall  also  ex* 
tend  to  the  fourth  return  of  Easter  Term. 

By  the  Court. 
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Wednesday,  I5th  May,  1816. 

THE  Court  ordered.  That  from  this  day  the  justification  of  Order,  that 
bail  in  open  Court  should  be  taken  at  the  sitting  of  the  ^^jf^^Jg**^ 

Court,  before  the  other  ordinary  business.  fitting  of  the 

_  Court,  before 

^\»m'.  m  %  ..  other  bo^new. 

(«)  The  only  copy  of  the  rule  in  poBsosion  of  the  aecondaries,  which 

if  in  MS.  and  bears  only  a  copy  of  the  judge's  signature,  doea  not  agree 

verbatim  with  the  rule  given  in  Henry  Blaeksione,  thoi^  it  is  in  snb- 

ftaDce  the  same.   The  rule,  as  given  by  Peaceck,  nuries  from  both  of  the 

tboft  in  aereral  particulars  of  less  consequence,  but  principally  in  omit- 

ilig  the  word  «« not*'  before  **  happen,"  in  the  16th  line,  which  has  the 

eSiMt,  in  erery  case  to  which  this  rule  applies,  of  allowing  the  pUlntSff 

oneday  lesa  to  dedare  in.    Hie  words  of  the  rule,  as  inserted  in  a  book 

baknigiiig  to  Mr.  Secondary  Orifith,  are  as  abore. 


382  RULES  IN  EXCHEQUER. 


2dthJuNB,  1817. 

Order,  tb>t  aU   £>f  HADWELL  rose  to  make  a  motion  in  full  Cour^  in  a 
motions  in 


s 


cMUM  to  be  >^  matter  which  was  pending  before  the  Lord  Chief  Baron 
heud  before       in  the  exercise  of  the  sole  jurisdiction  conunitted  to  his  Lord- 

mi  ^irt  be  ^P  ^^^^^  ^^  recent  act  of  pailiament ;  when  the  Coort  in- 
made  before  timated  (not  as  a  matter  of  r^^uhition*  but  as  the  natural 
^^^*^?^V^  ^  course  of  practice  in  such  case,  to  prevent  a  clashing  of  ju- 
Court  risdictions}^  that  all  motions  in  causes  to  be  heard  by  his 

Lordship  must  be  made  before  him  alone,  when  sitting  in 

the  other  Court. 


The  foUamng  Notice  was  published  in  the  Court, 
mth  April,  1817.  Sittings  of  the  Court  qf  Exche- 
chequer  in  Term. — In  the  Exchequer  Q^amber. 

gite ,ngi^  Mondays,  ^  THE  Lord  Chief  Baron  wiU  heair  causes  and 
^ceneeitpe^  Tuefdoyf,  I  matters  by  petition  on  these  days^  except ei- 
titious,  Ac        Wednesdays,  |    ther  of  them  shall  happen  to  be  the  fint  or 

Thursdays.  ^    last  day  of  Term.    AU  causes  for  further 

directions  are  to  be  brought  on  at  the  sittings  of  the  Court  on 

Thwrsdaiys  only. 

Fridays^     ?  THE  Lord  Chief  Baron  will  hear  causes  on 
Saturdays.  \    these  days,  after  the  revenue  business  in  the 
outer  Court  is  disposed  of,  if  there  be  time. 


IN  THB  OUTER  COURT* 

£2^*^ex-  ^^^*'  }  THE  Court  wiU  hear  exceptions,  pleas,  and 
oeptioDt,  pleas,  Tuesdays.  \  demurrers,  in  injui^ctioi^  causes  and  motions 
&c.  in  equity     In  equity  and  common  law. 

Wedmesdays.  THE  Court  will  hear  exceptions,  pleas,  and 
demurrers,  in  causes  not  being  injunction  causes,  on  these 
days  only.  The  Court  wfll  also  hear  on  these  days  excep- 
tions, pleas,  and  demurrers  in  iiigunction  causes  and  motions 
in  equity  and  common  layr. 

7Aiirdii3fs«— >THE  Court  wiU  hear  exceptions,  pleas,  and  de- 
murrers in  injunction  causes,  and  motions  in  equity  and  com- 
mon law. 


> 
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Fridays,  -i  THE  Lord  Chief  Baron  will  sit  with  the  rest 
Saturdays,  j  of  the  Courts  to  hear  motions  in  revenue  mat- 
ters. After  such  motions  are  over,  the  Lord  Chief  Baron 
will  adjourn  to  the  Exchequer  Chamber,  to  hear  causes  and 
petitions  }  and  the  rest  of  the  Court  will  continue  to  sit,  to 
hear  other  matters. 

All  applications  for  transfer  of  stock,  or  payment  of  mo- 
ney out  of  Courty  where  decrees  have  been  made,  are  to  be 
by  way  of  petition,  similar  to  the  practice  in  Chancery. 

29th  ^prU. 
The  Lord  Chief  Baron  sat  apart  from  the  rest  of  the 
Court  in  the  Exchequer  Chamber  this  day,  for  the  first  time, 
under  the  late  act  of  parliament. 


Memorandum •    Monday^  27th  April,  1818. 

ON  its  being  proposed  to  the  Court  to  take  for  argument  Eieeptlont 
exceptions  which  had  been  filed  to  an  answer,  they  re-  2?SAi!!S2« 
fbsed  to  hear  them ;  intimating  a  desire  that  their  rule,-^  Goi^lSfiiie 
that  exceptions  mustbe  heard  at  the  sitting  of  the  Court,  be*  motioiii. 
fore  the  motion, — should  receive  publicity,  on  account  of  its 
convenience  to  the  bar  and  the  suitors,  and  preserving  order 
in  the  routine  of  the  ordinary  business  of  the  day. 
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1817. 


Rutland  tj^anut  Newnham. 


.1' 


AMtefiuiiuU  ^HE  plaintiflf  obtained  judgment  against  the  de- 
"'?*'*'^  ,   .  fendant.  but  no  execution  was  taken  out  within 

wberemn  elegit  '  -         ,       .    i  i      •      j 

Is  noi  awarded  a  year  and  a  day  after  the  judgment  was  obtainea- 
J^Lj^Lr  The  plaintiff  did  not  sue  out  a  id.  fa.,  but  awarded  an 
^2*"*  *'    degit  on  the  roll,  continuing  it  down  by  vicomes  fum 

misit  breve,  and  then  issued  and  executed  an  elegit. 

Richardton  on  a  former  day  obtained  a  rule  to  shew 
cause,  why  the  writ  of  eleg^t^  and  the  proceedings 
«    thereon,  should  not  be  set  aside  for  irregularity,  on 
the  eround  that  the  plaintiff  had  not  sued  out  a 
id.  fa. 

Marryat  now  shewed  cause,  and  said  that  the  only 
question  was  whether  a  set,  fa.  is  necessary,  where 
an  elegit  is  not  sued  out  within  a  year  and  a  day  after 
the  judgment.  [Lord  Ellen  borough  C.  J'  If  a 
id.  fa,  is  ever  necessary,  why  not  have  the  principle 
the  same  in  all  cases ;  for  the  judgment  may  have 
been  satisfied,  and  the  award  must  be  within  the  year 
after  judgment.]  Marryat.  The  practice  is  other- 
wise. The  case  of  Seymour  v.  GrendUe,  Carth.  283. 
was  under  similar  circumstances,  and  the  Court  there 
gave  their  opinion  in  favour  of  the  established^prac- 
tice ;  and  Mr.  Tidd  says  the  same. 

Lord  Ellen  borough  C.  J.  I  see  nothing  to  dis- 
tinguish this  from  the  general  cases ;  the  principle  is 
just  the  same. 
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Bay  LEY  J.    The  evil  to  be  prevented  is  the  same.  1817- 

Rutland 
Lord  Ellenborouoh  C.J.     The  rule  must  be     n^JJ^ak. 
made  absolute,  unless  the  Court  should  see  any  reason 
during  the  Term  to  alter  their  judgment ;  for  the  prac- 
tice is  said  to  be  otherwise. 

Rule  absolute. 


SESSIONS. 


The  King  against  The  Justices  of  Essex.  ^^^' 

Atk  Ffei. 

W^NOX  moved  for  a  rule  to  shew  cause  why  a  man-  tIus  Court  win 
damns  should  not  issue  to  the  justices  of  Essex  ^^thepnc- 
sitting  in  quarter  sessions,  commanding  them  to  hear  5**  ®^  ?1 

*  "  Court  of  Qoar* 

and  determine  an  appeal  touching  the  settlement  of  a  ter  Sewoiu, 
pauper,  on  the  alleged  ground  that  they  had  refused  peantobe'' 
to  hear  the  case,  after  due  notice  of  the  appeal  had  ™"**^^^_ 

'  r  r  wrong  or  un- 

been  served  upon  the  respondent  parish.    The  case  just. 
was  this :   The  order  of  removal  was  served  by  the  ^peiiantparish 
Respondents  upon  the  Appellants^  two  days  previous-  Sw  iSSSSw^ 
ly  to  the  last  Michaelmas  sessions,  when  the  latter  mat^tmAonM 

^  that  they  would 

gave  the  former  notice  that  they  should  move  to  enter  at  these  Se«- 
and  respite  their  appeal  at  the  then  ensuing  sessions,  ^fxaA/t^  and 
until  Epiphany  sessions,  when   they  informed  them  J^^i?2** 
that  they  would  be  ready  to  try  their  appeal  with  the  foOoiiiiig 
effect.   Accordingly  at  Michaelmas  sessions  the  appeal  in  the  mUn. 
was  entered  and  respited,  with  the  consent  of  the  re-  ^^*.!S^S^' 
spondent  parish^  until  the  last  Epiphany  sessions.    In  place  w^  the 

1  ••111  1   •  reepondenti  aa 

tne  mean  time  a  negociation  had  been  entered  into  totheaetdo- 
between  the  two  parishes,  for  the  purpose  of  adjust-  ^^^  bat 
ing  on  which  the  pauper  should  be  settled :   but  no  ^^^^^^f% 
amicable  arrangement  having  taken  place,  the  appel-  waaheldto^ 
lants  attended  at  the  last  Epiphany  sessions  for  the  ^^^^USa 


keaid. 
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18^.       purpose  of  trying  their  appeal,  pursuant  to  the  notice 

THi  Kino     given  prior  to  Michaelmas  sessions ;  but  it  appearing 

agaimt       ^^^  |{|^  appellants  had  not  given  a  fresh  eight  days 

OP  Essex,     notice  of  their  intention  to  tiy  at  those  sessions,  the 

^^^Sow-   ^^^  refused  to  entertain  the  appeal,  and  confirmed 

ingSenbiityto  the  order.     It  was  now  contended  that  such  fresh 

pdlMte  to  bT    notice  was  not  necessary,  inasmuch  as  there  had  been 

a  previous  notice  served  upon  the  respondents ;  which, 
afier  the  negociation  alluded  to  respecting  the  settle- 
ment of  the  pauper,  dispensed  with  the  necessity  of 
giving  fresh  notice,  and  consequently  that  the  objec- 
tion taken  at  the  Epiphany  sessions  to  the  want  of 
such  notice,  was  in  breach  of  good  faith. 

Pbk  Curiam.  The  sessions  are  the  judges  of  their 
own  practice ;  and  before  we  can  interfere  to  regabte 
that  practice,  it  must  be  shewn  that  it  is  extremdy 
wrong,  or  unjust.  It  appears  to  us  that  the  sessions  in 
this  case  have  been  perfectly  right  in  their  determina- 
tion, because  the  appellants  were  bound  to  give  the 
usual  notice  to  the  respondents,  prior  to  the  sessions  at 
which  they  really  meant  to  try  their  appeal.  This 
was  not  done ;  and  we  do  not  think  that  the  notice  be- 
fore Michaelmoi  sessions,  or  the  subsequent  negocia- 
tion, dispensed  with  the  necessity  of  such  notice. 

Rule  refused. 


^ 
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SET-OFF. 


*  Jarvis  against  Chapple.  ^^^^* 

lUkApHL 

^^LARKE  moved  to  set  aside  a  nonsuit ;  this  was  xiie  piidntur 

an  action  by  the  plaintiff,  an  auctioneer,  for  the  ^^  ^JS^" , 
price  of  goods,  and  the  defendant  pleaded  sp^ially  ingfortlieiirice 
that  the  plaintiff  sold,  as  auctioneer  for  Tappinger,  him  aa  nicii, 
who  was  indebted  to  defendant  in  a  sum  which  he  set  ^f^"?J!f? 

111A7  set  oira 

off;  plaintiff  replied  that  they  were  not  the  goods  of  debt  doe  to  him 
the  principal,  and  not  sold  or  delivered  by  the  plain-  pdvendorrc). 
tiff,  as  agent  for  the  principal,  on  which  issue  was 
joined,      Cldrke  contended  that  the  plaintiff,  as  an 
auctioneer,  could  bring  an  action,  and  not  be  defeated 
by  a  set-off  of  a  debt  of  the  principal  to  the  seller. 

Batlet  J.  The  goods  were  sold  before  Tappin- 
ger*$  house ;  and  the  defendant  being  about  to  take 
them  away,  and  the  plaintiff  objecting  to  it  till  paid 
for,  the  defendant  said  he  would  see  Tappinger  about 
it,  and  then  the  plaintiff  let  him  take  it  away. 

Lord  Ellenborough  C.  J.  If  the  auctioneer  sold 
them  as  his  own  goods,  or  had  a  lien  on  them,  the  set- 
off would  not  defeat  his  action.  But  after  an  intima- 
tion to  him  of  the  principal's  debt,  and  the  conversa- 
tion above,  he  must  be  subject  to  the  set-off  of  the 
debt  of  the  principal. 

Rule  refused. 


(a)  Sec  Gtorgt  t.  Cioggitt,  7  Term.  Rep.  359. 
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^^^^'  Oldershaw  against  Thompson. 

15M  Jtme. 

inanactioDof  ^CARLETT  moved  for  a  new  trial  od  ibe  part  of 
defendant  mnrt  the  defendant,  where  the  verdict  had  been  given  for 
^^  •  "^^^  the  plaintiff.  The  action  was  in  covenant,  for  the  pay- 
plesded  fMMi  efi  ment  of  an  annuity.  Defendant  pleaded  nonestfac- 
giTen  notice  of  tum,  and  gave  a  notice  of  set-off. 

set-offy  cannot 
avail  himself  of 

!((«)•  Lord  Ellbnborough  C.  J.   The  only  question 

is,  whether,  on  the  plea  of  non  est  factum  a  notice  of 
set-off  can  be  gone  into. 

Scarlett  mentioned  the  statute  2  Geo.  2.  c.  22.  s.  15. 

Baylet  J.  Non  est  factum  does  not  put  the  wfaok 
declaration  in  issue,  and  is  not  a  ''  genera  I  issued*  withia 
the  meaning  of  the  statute. 

Per  Curiam.  Rule  refused. 


(a)  See  this  case  at  Nisi  Prios,  1  Stark:  311.    Ckitiy  on  PI.  1  vol.561. 
3ded. 
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•^ 


1817 

Anonvmous.  " 

13M  May. 

DAMS  moved  for  leave  to  amend  a  rule  for  an  Rule  for  anat- 
attachment  against  the  sherilT  of  NorthamptuH'-  a^iMt"annD- 
shire,  or  for  an  attachment  against  the  under-sheriff  i*'"''?^!?^^?? 

'  °  the  death  of  the 

for  not  bringing  in  the  body,  the  sheriff  having  died  sheriff  during 
pending  his  year  of  office.     He  moved  this  on  the  3g.i.c'i5.".8. 
SGeo.  1.  c.  15.  s.  8.  which  makes  in  such  an  event  l^^eJ^in^ 
the  under-sheriff  responsible  for  the  discharge  of  his  '^ce  («). 
office. 

Lord  Ellenborough  C.J.  seemed  to  doubt  whe- 
ther the  act  had  any  retrospective  application,  and 
whether  therefore  it  would  apply  to  any  thing  which 
took  place  before  the  death  of  the  sheriff. 

AdamSf  in  answer  to  this,  observed  that  no  rule  to 
bring  in  the  body  had  been  served  on  the  late  sheriff; 

(a)  By  the  statute  3  Geo.  1.  c.  15.  s.  8.  it  is  enacted,  *'  that  if  any 
sheriff  of  any  county  of  England  or  H'ales  bhall  happen  to  die  before 
the  expiration  or  determination  of  his  year,  or  before  he  be  la\vfuUy  su- 
perseded, in  such  case  the  under-sheriff,  or  deputy-sheriff  by  him  ap- 
pointed, shall  nevertheless  continue  in  his  office,  and  shall  execute  the 
same  and  all  things  belonging  thereto  in  the  name  of  the  deceased  sheriff, 
until  another  sheriff  he  appointed  for  the  said  county,  and  sworn  as  di- 
rected ;  and  the  said  deputy-sheriff  or  under-sheriff  shall  be  answerable 
for  the  execution  of  the  said  office  in  all  things,  and  to  all  respectf ,  in- 
tents, and  purposes  whatsoever,  during  such  interval,  as  the  high-sheriff 
so  deceased  would  by  law  have  been  if  he  had  been  living ;  and  the  secu- 
rity given  to  the  high  sheriff  so  deceased  by  the  said  under-sheriff,  and  his 
pledges,  shall  stand,  remain,  and  be  a  security  to  the  king,  his  heirs  and 
successors,  and  to  all  persons  whatsoever,  for  such  under-sheriff's  due 
peHbrmaoce  of  his  office  during  such  interval." 

VOL.  II.  2d 
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IB  17.        that  it  had  been  applied  for  and  obtained  before  his 
Amontmoub.   death,  bat  before  the  service  thereof  he  died ;  and 
thereupon,  after  his  death,  it  was  served  on  the  under- 
sheriff,  who  returned  cepi  corpus. 

Lord  Ellenborough  C.  J.  granted  a  rule  Mst. 

Adams  intimated  that  it  was  usually  a  rule  absolute 
in  the  first  instance. 

Lord  Ellenborough  C.J.  In  a  case  like  this, 
under  the  statute  by  which  a  new  liability  id  cast  upon 
the  under-sheriff,  depending  in  a  great  degree  on  the 
facts,  it  should  be  a  rule  nisi  only. 


Anonymous. 


1815. 

A$tBdm^trt'    WZ'^OX    moved    for  an  attachment   against  the 
Sf^li^^  sheriff  for  not  selling  under  a  venditianem  «3r- 

Dot  Beltiiig  on-  ponas;  contending,  that  as  the  sheriff  had  returned 

that  be  had  seized  goods  sufficient  to  cover  the  debt, 


where  he  had 


J2SJ^^     and  had  only  sold  part,  for  want  of  buyers,  he  was 
cmdd  not  iell    liable  to  this  proceeding,  admitting  that  he  had  not 

for  want  (^ 

buyers.  done  his  duty ;  and  he  mentioned  the  case  of  Carneron 

y.  Reynolds,  coram  Lord  Man^ld. 

Dampibr  J.  said  he  believed  there  were  cases  in 
which  attachments  against  the  sheriff  had  been  re^ 
fused,  where  crops  had  been  taken  and  not  sold. 

Knox  said  that  case  was  mentioned  in  the  one 
above,  and  overruled  there. 

Dampier  J.  said  that  must  be  taken  with  respect 
to  the  subject  matter,  and  an  attachment  will  not  be 
granted  unless  you  can  shew  by  affidavit  that  the 
sheriff  is  trifling  with  the  Court, 
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Knox  laid  that  this  was  the  only  remedy.  1815. 

Akontmoui. 
Dampier  J.   said   he   thought  he  might  have  a 

second  vetidUionem  erponai  to  sell  the  goods  which  re- 
mained unsold. 

Rule  refused. 

Anonymous.  ^^^' 

4  N  action  was  brought  against  three  defedil^ts^  Wkm^tkut 

two  of  whom  were  arrested,  atid  put  in  bail,  and  feateiti^  t«o^* 
the  plaintiffs  took  an  assignment  of  the  ball  bonds ;  J^jJ^TjiSr 
and  as  to  the  third,  the  sheriff  returned  n6n  est  inven-  ^fMI*  md  ihe 
His;  the  plaintiff  not  being  satisfied  ^ith  this,  fuled  m  iirimnmiiit 
the  sheriff  to  bring  in  the  body ;  land  now  k^SS^  mSTm 

to  the  thiid, 
the  iheriiFre- 

Jhbott  moved  to  discharge  the  rule.  turned  mm  nt 

iiwenimi,  under 
these  dreom- 

Per  Curiam.    The  rule  must  be  diischarged,  be-  S^diJchjinr. 
cause  as  to  two   defendants,  the   plaintiff  has  dis«  fd  tlie  nile  to 

bring  in  the 

charged  the  sheriff  by  taking  an  assignment  of  the  bodj. 
bail-bonds^  and  as  to  the  other,  the  body  cannot  be 
hrought  in. 

Rule  to  bring  in  the  body  discharged. 


2o2 
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SETflNG  ASIDE  AND  STAYING 

PROCEEDINGS. 


1815.  q.  t.  against  Smith. 

-   TMTARRYAT  shewed  cause  against  a  rule  of  the 
the  party  ta  Attorney-General^  to  stay  proceedings  in  this 

minetv  of  a  pe-  qui  tam  action,  which  was  founded  upon  the  Strand 
DidS^^TOtbe-  Bridge  Act,  which  gave  an  action  against  any  director 
ingthepldatiff,  becoming  a  contractor  for  any  thing  for  the  bridge, 

is  not  neceMMuy  •    r  i 

in  prooecatiiig  and  gave  the  penalty  to  the  informer,  and  the  pro- 
^^i^nctioa.  prietors  of  the  Strand  Bridge. 

The  Attomey-Generars  objection  was,  that  the  pro- 
prietors of  the  Strand  Bridge  did  not  consent  to  this 
action,  and  that  by  making  them  plaintiffs,  they  were, 
contrary  to  their  consent,  subjected  to  a  responsibility 
for  costs.  But  upon  reference  to  the  precipe  upoo 
which  the  Attorney-General  relied,  it  appeared  to  be 
only  in  the  usual  form,  and  which  directs  the  de- 
fendant to  render  to  the  plaintiff  and  the  proprietors 
the  penalty ;  but  this  does  not  make  them  plaintiffs, 
and  it  must  be  so. 

HoLROYD  J.     They  are  not  liable  to  costs. 

Rule  discharged. 

1815.  . 

Anonymous. 

19M  ^pn7. 

The  Court  will  ^2j.lFF0RD  moved  to  Stay  proceedings  either  in 
not  preji^t  tlie  ^jjg  action  for  the  false  return,  or  on  the  A's- 

plaintifffifom 

pfoceediiHi  at  tringas  against  the  late  sheriff,  for  a  return,  the  plaio- 
hf  action  for  a  tiff  having  proceeded  by  both  remedies, 

fiilae  retiini,  and  ^dittringaatotMkt  a  return. 


I 
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Bayley  J.  granted  the  rule;  but,  as  Gaselee  sug-        1815. 
gested,  that  it  was  the  last  day  for  the  return  of  the    anonymous. 
distrittgm,  he  said  there  must  not  be  a  stay  of  pro- 
ceedings ;   however,  the  Court  granted   a  rule  nisi ; 
and  now 

Gaselee  shewed  cause  against  the  rule  being  made 
absolute ;  and 

Lord  Ellbn  borough  C.  J.  asked  the  other  side  if 
they  would  bring  the  money  into  Court ;  if  not,  they 
would  permit  them  to  pursue  every  remedy  they  have 
to  procure  justice. 

Scarlett  and  Giffbrd,  contra,  stated  that  there  was  a 
distringas  against  the  late  sheriff,  and  an  action 
besides. 

Dam  PIER  J.  We  must  studiouslv  avoid  informa- 
tion  if  we  did  not  see  that  there  has  been  a  collusion 
between  the  defendant  and  the  sheriff. 

Gifford,    The  sheriff  could  not  sell. 

Bayley  J.  There  you  are  under  a  mistake;  the 
venditio  exponas  is  only  to  compel  him  to  sell ;  but  he 
may  sell  without  it  if  he  likes« 

Per  Curiam.  The  plaintiff  is  entitled  to  both 
remedies  ;  and  under  the  circumstances,  we  will  not 
deprive  him  of  either. 

Rule  discharged,  with  costs. 
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}^^^'  GoBBD  against  Birt. 

7th  May, 

An  iction  may  WM^HITR  f!D  mp ved  lo  »et  aside  a  verdict  for  the 

bebro^ghtiaa  ^^     plaintiff.    The  action  was  brought  on  an  tV 

when  the  de-  debitatus  assumpsit  for  5BL,  and  defendant  pleaded 

40*.  though  it*  »  se^-off ;  be  referred  to  18  Eliz.  for  the  recovery  of 

iTJtiff*^  ^     ^^'^^^  ^^  ^^^  ^^^®  ^^  ^'^-    ''^^^  plaintiff  and  defepdaal 

resided  within  the  isle  of  Elj/,  and  the  plaintiff  was 
preplu4ef|  from  uwg  in  Bi:\y  otb^  Pourt ;  ParMe^  v. 
.    Wri^ge,  I  Em$t,  S5S«    Tbf  set-off  reduced  the  de- 
Wkwd  tq  l^t*  &2. 

Bayley  J.  This  is  not  within  the  words  of  the 
act ;  it  was  not  qommenced  fo^  a  les^  sum  than  40s. 
The  plaintiffs  dei^and  was,  withput  the  seUofllj  more 
than  40t.  If  he  had  sued  in  the  inferior  court  he 
would  have  been  told  his  demand  was  too  great,  and 
now  y<)u  tell  him  it  is  ^qp  little. 

Lord  Ellenborough  Q.  J.  You  would  have  the 
plaintiff  in  a  very  hard  situation.  If  he  had  sued  for 
his  full  demand  in  the  inferior  court,  you  would  say 
nothing  of  your  set-off,  and  turn  him  round,  because  it 
was  d^eo)ed  too  great;  and  here  ypu  ^y  it  is  ^oo 
l^tl^  ^vailiog  yp^rself  of  the  set-off. 

Whitred.  The  debt,  as  far  as  the  set-off  goes»  is 
dest^yed. 

Abbott  J.  It  is  not  destroyet^  \  <>ne  debt  is  a  set- 
off against  t^he  other.  The  statute  giving  the  set-off 
says  expressly,  that  one  debt  may  be  set  off  against 
the  other. 

HoLROYD  J.    I  am  of  the  same  opinion. 
Bayley  J.     If  the  debt  was,  as  you  contend,  de- 
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stroyed,  it  might  be  givea  ia  evidence  od  the  general 
issue,  which  cannot  be  ;  it  must  either  be  pleaded,  or 
a  notice  of  set-off  be  given. 

Rule  refused. 


CuLLiFORD  against  Dyche. 


1815. 

lOM  June, 

TO     BAILEY  shewed  cause  against    a    rule   of  The  Court  of 
A.  Moore,  to  set  aside  proceedings  for  irregu-  ^^n't  suy 
larity ;  on  an  affidavit  that  the  debt  was  less  than  405.  proceedings 

'^  merely  on  an 

and  the  parties  resided  within  the  jurisdiction  of  the  affid&yit  that 

i*  o  the  debt  w~  ~ 

county  court  of  Somerset.  onder  4et. 

Dam  PIER  J.  said  the  Court  never  attends  to  such  a 
suggestion,  unless  the  facts  appear  on  the  declaration^ 
or  particulars  of  plaintiff's  demand,  and  not  where 
they  are  merely  shewn  by  affidavit ;  and  that  the 
Court  would  not,  on  such  a  motion  as  this,  decide 
the  merits.  In  this  case  the  affidavits  stated  the  debts 
on  both  sides. 

Rule  discharged,  without  costs  (a). 

(a)  But  see  4  T.R.  495.   5T.R.64.  ff^hUe  v,  Grifitkt, '6b  Geo,  3 -,  nod 
ThU,  7th  M.  5S7.    2  Price's  Rep.  8,  contra. 


Anonymous.  ^^^^* 

JTMEAKE  shewed  cause  against  a  rule  obtained  by  Action  maybe 
Starkie,  to  set  aside  proceedings  in  action  brought  c^rtof  Grand 
in  Middlesex  for  less  than  405.  against  the  defendant,  Seasions  in 

fF'aletfcfrgoodB 

who  resided  in  Caernarvon,  for  goods  delivered  to  him  deiirered  to  a 
there,  on  the  ground  that  proceedings  should  have  j^  batfeceivb 
been  in  the  inferior  court ;  he  relied  on  Handwood  v.  ®^  ^  Cajmor- 

'  voHf  andpro- 

Leester,  2  Bos.  and  Pul*  6 17*  and  mentioned  other  oeedingi  inac- 
cases,  and  observed,  that  if  this  application  can  be  jersuyed, 
supported,   action   by  late   act  cannot   be   brought  J^S^torSS. 
under  10/. 


« 
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1815.  Starkie,  contra,  said  the  affidavit  was  not  sufficient, 

Anontxou?.  foi"  *^  did  not  negative  delivery  of  goods  to  the  de- 
fendant at  Caeniarvoptf  it  only  swore  that  they  were 
delivered  to  the  carrier  in  London. 

Le  Blanc  J.  This  is  not  sufficient;  the  goods 
might  still  be  delivered  at  Caernarvon  ;  and  if  so,  the 
action  might  be  brought  there. 

Rule  absolute. 


^1^  Nabb  against . 

3d  Juiy. 

The  Court  will     'MMT^ILLIAMS  J.  shewed  cause  against  a  rule  of 
•uy  proceed-  Campbell,  to  slay  proceedings ;  on  an  affidavit 

fendant  be  sued  that  the  defendant  was  sued   by  bill  as  an  attorney, 

by  bill  as  an  at-       i_        , 

tomcy,  when      when  he  was  not  so. 

he  is  not  one. 


Lord  Ellein  borough  C.  J.  He  should  have 
pleaded  it  in  abatement ;  as  if  he  had  been  sued  as  a 
peer,  if  he  was  not  so. 

Campbell  said  that  there  were  no  precedents  of  any 
such  plea,  and  was  about  to  refer  to  a  MS.  case, 
Barihwaite  v.  Cooper ,  when 

Lord  Ellenborocoh  C.  J.  said,  upon  second 
thoughts,  he  considered  that^  as  the  plaintiff  had,  by 
his  own  act  and  allegation,  averred  that  the  party 
was  an  attorney,  and  proceeded  without  any  process, 
when  the  party  was  not  an  attorney,  the  rule  must  be 

Absolute. 
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SHIPS  AND  SHIP-OWNERS. 


Shirwell  against  Shaplock  and  others.  1' 

lOM  Abv. 

THE  Attorney-General  moved  to  set  aside  a  non-  Whenacon- 
rr>t  1  1       /•         I.  Btfnec  is  not 

suit.      The   action   was   brought  for   the  non-  ready  to  recel?e 
delivery  of  rums ;   ihey  were  unladen  by  the  master  ^*  oir2cn*of 
of  the  ship,  and  entered  at  the  excise,  but  incorrectly,  *l>«  »Wp,  desir- 

^  "^    oas  to  get  their 

and  therefore  they  were  seized.  The  rums  were  ship  dear,  on- 
deliverable  to  Shirwell,  paying  freight ;  he  was  out  of  ^^  cnter*1t^' 
town  when  the  ship  arrived,  and  he  did  not  return  till  wi^theexdae, 

^  bat  erroneoui- 

ten  days  after;  and  in  consequence  of  his  absence,  ly,  whereby 
the  owners  of  the  ship  bonded  the  rums  as  twenty-one  heldtharthe  ' 
hogsheads  of  rum,  and  in  the  bill  of  lading  the  rum  jJ^t^iSJ^'to" 
was  described  as  twenty-one  casics,  ten  puncheons,  ten  conrigneea  for 
pipes,  and  one  smaller  cask,  which  was  illegal.   There  yeiy  of  the 
was  therefore  a  seizure ;  but  the  property  was  after-  bu™of  "i^r 
wards  ordered  to  be  restored,  on  payment  of  40/.  and  f^J^^J!^^ 
expences.  same. 

Le  Blanc  J.  I  thought  Shirwell  not  ready  to  do 
what  he  ought  to  do,  and  the  defendants,  as  owners  of 
the  ships,  had  done  nothing  wrong;  they  were  justi- 
fied in  clearing  their  ship,  and  the  bill  of  lading  did 
not  properly  describe  the  rums,  and  therefore  the 
entry  was  improperly  made;  so  that  the  owner  of  the 
rum  occasioned  the  detention  and  damage,  which  the 
defendant  ought  not  to  bear. 

Lord  Ellbnborough  C.  J.  The  action  seems  to 
have  been  brought  in  a  wrong  form. 

Rule  refused. 
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SPECIAL  CASE. 


1810. 

Buckle  against  Hollis^  Under'-Sheriff  of  IIants. 

SfoTSe^"!.^   ^^SELEE  mov^  for  a  rule  nisi,  for  the  defendant 
fendiBt  to  ad-  to  admit  certain  facts  in  a  special  case,  in  order 

mil  certain  .         , 

ftcti  DweMuy  to  raise  the  question  intended  to  be  raised  by  the 
SmtitreS^  judge,  and  to  amend  the  order  of  nisi  prius,  or  for  a 

new  tfrial.  The  action  was  brought  against  the  under- 
sheriff,  on  the  statute  for  serving  the  office  of  under^ 
sheriff  for  more  than  one  year.  The  cause  was  tried 
before  Chaubbe  J.  at  Winchester,  and  a  special  case 
mfejTved. 

Le  Blanc  J.  Yox\  must  have  the  rule  in  the  alter- 
native, so  as  to  give  ^he  other  party  an  opportunity  of 
either  admitting  it,  or  settling  it  in  the  only  way  in 
which  the  facts  disputed  in  a  case  can  be  settled,  namely, 

by  a  rule  ;im. 

Rule  Nisi. 

N.  B,  The  counsel  on  each  side  had  been  before 
Chambre  J.  on  the  subject:  no  cause  was  shewn, 
and  therefore  rule  absolute  for  new  trial ;  but  the  par- 
ties did  not  proceed  to  the  trial  at  the  next  assizes. 


1815. 


Rex  against  Smith. 


Role  iiin  grant-  ^PANKIE,  for  the  prosecutor,   moved   that  the 
MMiMtobe  postea  should  be  handed  over  to  the  prosecutor, 

5Jf^^  **^^tOT  ^^^  ^^  ^  ^^  liberty  to  enter  up  a  jtidgment,  the  other 

and  for  him  to  party  neglecting  to  settle  the  c^ase  reserved. 

be  at  liberty  to  -o    i    '  xt*  • 

enter  apjndg-  Kuie  rlUtm 

meat,  cUfendant  haring  neglected  to  Bettle  the  case  reserred  in  9110  uwrmrtp,  for  usurping 


ofllce  of  mayor  of  CWMcsfer. 
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STAMPS. 


«  .        «  1814. 

Perkins  against  Potts.  

lOM  Abv. 

K^£5T»  Serj.  moved  to  enter  a  nonsuit.  This  action  Anappnte- 

was  for  building  a  house  for  the  defendant,  and  mqain  an 

the  declaration  was  on  an  award  which  had  an  ap-  ^^^^'S^ 

praisement  stamp,  but  po  award  aiamp.    Best^  Sen.  itismtiieiia- 

tovB  or  AQ 

contended  that  it  has  been  decided,  that  where  the  awaid. 
persons  are  only  to  fix  prices,  qnly  an  appraisement 
|tamp  is  necessary.  But  it  was  here  declared  on  as  an 
award. 

Lord  Ellrnborocoh  C  J.^  An  appraisement;  is 
in  its  nature  an  award,  as  far  as  the  subject  matter 
goes.  It  is  in  name  an  appraisement,  but  in  substance 
an  award.    It  is  final  on  the  parties. 

Rule  refused. 


Wheldon  against  Matthews  and  another. 


CAMPBELL  moved  to  enter  a  verdict  for  the  de-  Astapp^^op^ 
fendant.     The  action  was  for  goods  sold  and  »j[^> 


deliveted ;   there  bad  ibeca  a  partnership  between  the  ^^^^^ 
d£feBdad:RB.  but  Bot  by  deed :  the  notice  of  the  disso-  agreeiiient  dl- 

rectly,  ^"4  not 

lutioB  of  the  partnership  io  paper  was  produced  to  where  it  is 
shew  its  diMolntion.    To  Uus  Campbell  objected,  that  JS^.^^^uuf 

there  was  no  stamp.  evJdwiceofMi 

'^  mcknowledg* 

ment  contiiliied 

Lqrd  ELLENBORomofl  C.J.  A  stamp  is  necessary  not Auq^ 
where  the  inatrument  li.iised  dnectly  at  an  agreement^ 
but  not  where  it  is  introduced  merely  incidentally; 
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1815.        otherwise  it  would  be  necessary  to  stamp  all  papers^ 
Wheldon     This  was  only  used  as  evidence  of  an  acknowledge 
j^lj^lj^'^g^    nient  by  the  defendants,  of  a  partnership  having  sub- 
sisted between  them. 

Campbell.    That  evidence  I  submit  ought  to  have 
been  rejected. 

Per  Curiam.     The  evidence  should  have   been 
admitted. 

Rule  refused. 


STRIKING  OUT  PLEAS,  &c- 


1811. 


Cr^ker  against  Sivewright. 

2&ik  June. 

On  a  motioa  to    SfTEPHEN  moved  for  a  rule  to  shew  cause  why  he 

pS^f'Se^S-  *^"^^  ^^^  ^^  ^^  Uberty  to  strike  out  a  plea  of 

nenliisae,and  the  ireneral  issue,  and  to  plead  as  of  a  former  term, 

file  a  plet  that  o  '  r  ' 

theplidiitiffwas  that  the  plaintiff  had  been  convicted  of  felony ;  and 
idonji  tliedc-  ^^^^  ^^  ^^^  mean  time  proceedings  should  be  staid, 
fenduit  must  jj^  [j^d  annexed  to  his  affidavit  a  certified  copy  of  the 
fiedeopyofthe  record  of  a  conviction,  which  the  Court  had  before 

lecofd  of  con-         .  , 

▼ktio&y  and       said  was  necessary. 

prore  Uie  Idra- 
titjoftiepaitj 

oooTicted.  B ATLET  J.  asked  if  the  affidavit  swore  to  the  identity 

of  the  party.  It  appeared  that  the  affidavit  was  headed 
in  the  cause,  and  then  went  on  to  say  that  it  was  the 
record  of  the  conviction  of  the  said  Croker.  Where- 
upon the  Court  granted  a  rule  Mst. 

On  <2d  July  the  rule  was  discharged,  on  the  plain- 
tiff's undertaking  to  pay  the  money,  when  recovered, 
U}  the  Lords  of  the  Treasury. 


40] 


STRIKING   OUT  REJOINDER. 


Gerhard  against  Gaskell.  ^8i8« 

inARKE,  J.  shewed  causie  in  the  first  instance,  on  Rale  to  produce 

notice^  against  a  rule  moved  by  Chitty,  to  set  bcdren^tT^^ 

aside  a  rule  to  produce  the  record.     The  r)lea  was,  though  defcnd- 

ant  has  struck 

judgment  recovered.  Replication  nul  tiel  record,  with  out  rejoinder  of 
verification,  and  prayer  of  damages.  Rejoinder  by  whenamotioii 
defendant,  that  there  is  such  record,  and  day  given  lo  fi-^f^J^j!^*" 
produce  it.  The  defendant  struck  this  out,  and  then  no  costs  of  op- 
returned  the  paper  book,  with  notice  that  he  would  allowed.thongh 
rejoin  in  due  time.  m^^^SH^ 

Chitty  cited  1  Ld.  Raym.  550.  and  Tidd's  Prac.(fl) 
where  it  is  said*  that  where  the  repleader  concludes 
with  an  averment  and  prayer  of  damages,  the  issue  is 
not  complete  without  a  rejoinder;  and  in  this  case,  the 
rejoinder  having  been  struck  out,  there  was  no  com- 
plete issue,  and  plaintiff  was  not  at  liberty  to  rule  to 
produce  the  record. 

BayleyJ.  This  motion  cannot  be  sustained.  When 
judgment  was  pleaded  on  one  side,  and  denied  on  the 
other,  there  was  a  fit  issue.  As  the  motion  is  opposed 
in  the  first  instance,  I  cannot  give  costs.  I  wish 
I  could. 

Rule  refused. 

(«)  7i4/</,  7th  ed.  782. 


40d  STRIKING  OUT  REJOINDER. 


1813.  Anonymous. 

22dMtiy.  ^ 

If  acuiM  inOLLOCK,  F.  moved  for  judgment  for  the  plain- 

iitoetiiereis  ^ff  qq  demurrer,  in  a  case  where  there  was  no 

Joinder  on  do- 

mmrer  and  no  arirament.     The  cause  had  been  struck  out  of  the 
■ini^  Mt  of     paper  when  called  on  in  due  order,  nobody  appearing 

SSip^T     ^®  P'^y  judgment  for  plaintiff. 
Jadgmenty  die 

eniBMi  dift  Lb  Blamc  J.    Where  it  has  been  struck  out,  it 

'')'  ought  to  be  restored  again. 

EiLBN BOROUGH  C.  J.  «aid|  from  this  time  Vft  will 
not  admit  of  these  motions;  and  if  they  are  struck 
out  they  must  be  entered  again  in  regular  course. 


(c)  When  connael  has  had  his  brief  in  doe  time,  and  is  accidentally  or 
inadTeitenUy  absent  at  the  time  tlie  conmion  piqwr  is  called  over,  the 
Court  iHH  noir,  on  his  mo?iag  for  that  pnrpoi%  aUcArUm  to  take  ^dg- 
■Mnt  as  if  he  liad  been  present. 
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SUBPCENA. 

1815. 

Bennett  against  Jones.  iuTm 

'MMARRYAT  shewed  cause  against  a  rule  obtained  When  an  officer 
for  an  attachment  agaitist  the  witness,  for  not  seired  with  a 
attending  the  trial  of  a  cause  after  having  been  served  ««^>P«n**«» 

^^  ^  tcctun  to  pHO" 

with  a  subpoena  to  produce  judgment  book,  to  prove  dace  a  j^- 

A  r  •    /  .        u-   u   J   .     J  .  u  inentbook;l£ 

day  of  judgment,  which  date  does  not  appear  by  any  the  penonal 
of  the  records  of  the  office.  It  appeared  by  affidavit,  th^^ecTb? 
that  when  the  subpoena  was  served  on  Mr.  Jones,  he  necesaanr,  h« 

1  1  mi       miwtbelnfiBrm- 

said  he  would  send  his  clerk  with  the  book.     The  ed  bo,  or  the 
clerk  accordingly  attended,  but  not  being  able  to  ex-  gnnt  an  attach- 
plain  the  practice  and  the  nature  of  the  book,  the  ^^'^"^ 

plaintiff  was  nonsuited.  hayuurattended 

with  the  book, 
though  plaintiff 

Pbh  Curiam.    To  bring  the  officer  into  contempt,  wasnonanited 
the  person  serving  the  subpoena  should  have  stated 
that  his  personal  attendance  would  be  necessary. 

Rule  discharged. 


SURETY. 


no 


1818. 

Atkinson  against  Carter.  ^iTlZv 

g^HITTY  moved  for  a  new  trial,  or  to  enter  a  non-  TJw  conaidera 

^_y  _,-  ,  tion  most  be 

suit.  This  was  an  action  on  a  guarantee,  dated  stated  on  the 
in  1817,  and  as  follows:  *'  I  hereby  engage  to  pay  ^xltt^^i 
you,    on   Mr.  Thonuts  LamVs  account.  50/.,   at   the  noti«co^n«a- 

•'  payment  by 

expiration  of  the  usual  credit,  on  the  event  of  any  prUidpal,  or 
deficiency  on  his  part  so  to  do/^    It  appeared  tliat  tnroty,  seems 
Ijamh  had  become  bankrupt.     Chitly  objected  on  the  J^JS^^^ 

proved.   Semh. "  credit,"  and  <*fmudcvedil,"  are  synonymous.    Notice  to  produce,  serv- 
ed at  eight  o'dock  of  evening  before  tri|d,  too  late. 
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1818.  trial ;  1st.  That  a  consideration  was  not  stated  in  the 
Atkivsov  guarantee.  2d.  That  there  was  a  variance  ;  the  decla- 
cSmn  ration  describing  the  guarantee  as  "  credit"  generally, 
and  in  the  guarantee  the  e^cpression  was  **  usual 
credit."  Sd.  That  notice  of  the  nonpayment  by  the 
principal,  and  of  demand  of  payment  on  the  defend- 
ant,  were  stated  and  were  necessary,  Cro.  Jac.  600.  but 
there  was  no  proof  of  any  demand  on  the  defendant ; 
a  notice  to  produce  a  letter  demanding  payment  was 
served  only  at  eight  o'clock  in  the  evening  before  the 
trial,  which  it  was  submitted  was  too  late  (a). 

Abbott  C.  J.    I  thought  that  the  notice  served  at 
,  eight  o'clock  the  night  before  the  trial  was  too  late.    I 

thought  there  should  have  been  a  demand  ;  but  I  re- 
fused to  nonsuit  the  plaintiff  on  that  ground. 

Marryat  and  Gaselee  cited  ffain  v.  Walters,  5  Ea$t, 
10.  Slade  v.  Gillj  9  East,  and  14  f'es.  jun.  and  con- 
tended, that  if  it  were  necessnry,  the  consideration 
sufficiently  appeared  on  the  face  of  the  guarantee ; 
and  there  was  no  variance,  and  no  demand  or  request 
on  the  principal  or  surety  was  necessary. 

The  Court  intimated  a  decided  opinion,  that  the 
notice  to  produce  was  served  loo  late,  and  therefore 
that  the  defendant  was  not  bound  to  produce  the 
letter;  but  they  overruled  the  second  and  third  objec- 
tions, saying  as  to  the  last,  that  no  notice  or  demand 
was  necessary,  for  that  a  surety  was  bound  to  enquire 
and  inform  himself  whether  or  not  the  principal  had 
paid  :  besides,  it  appeared  that  the  principal  had  be- 
come bankrupt,  which  excused  a  demand  on  him,  or 
notice  to  the  defendant.  As  to  the  first  objection,  the 
Court  took  time  to  consider ;  and  ultimately  decided 
that  the  guarantee  was  insufficient,  for  not  distinctly  dis- 
closing on  the  face  of  it  the  nature  of  the  consideration. 

• 

(a)  5  £191.  Rep.  46. 


k 


/ 
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TITHES. 

1818. 

Paynton,  Qlerkj  against  Isaac  Kirkby.  izihlNm,. 

Wf^RERE  Serj.  moved  to  set  aside  a  verdict  ob-  Parol  com- 

tained  for  the   plaintiff  at  the   Cambridgeshire  ^tithes  are 

summer  assizes,  before  Mr.  Baron  Graham,  in  an  2^^^^°" 

action  for  not  setting  out  tithes  in  the  parish  of  Dod-  with  the  occu- 

«.  »  T  t      Will.         1  n  pationoftbc 

atngton.    In  1812,  John  Ktrkoy  being  then  occupier  of  tenant.   The 
the  land,  entered  into  an  agreement  for  payment  of  ^^^ 
a  composition  in  lieu  of  tithes  for  sixteen  years,  and  fi>nncro<»npicr 

IB  prvKui  jocie 

paid  such  tithe  until  the  year  1816,  when  he  gave  up  endence  of 
the  farm  to  haac  Kirkby ^  the  defendant.  This  action  ^"*  w- 
was  brought  against  Isaac  Kirkby  for  not  setting  out 
tithes,  and  for  retaining  them  during  the  year  1816; 
and  in  answer  to  the  action,  the  agreement  with  John 
Kirkby  was  set  up.  The  tithes  in  question  formed  a 
part  of  those  embraced  by  the  contract. 


(c)  It  has  been  determined  In  a  court  of  equity,  that  where  a  compo- 
ntion  is  made  for  tithes,  and  the  incumbent  dies,  and  his  successor  re- 
cdves  the  next  payment  due  under  the  compontion,  the  executors  of  the 
deceased  Incumbent  have  a  right  to  a  rateable  proportion  of  the  money 
paid,  with  reference  to  the  different  periods  of  enjoyment.  Aymley  ▼. 
Wordiworih^  2  Fea.  and  Beamty  331.  But  see  WiOiamM  ▼.  Povd/,  10  Eatt^ 
269.  Howerer,  the  composition  determines  on  the  death  of  the  incum- 
bent, and  his  successor  is  not  obliged  to  give  notice  of  his  intention  to 
take  the  tithes  in  kind  ;  but  if  the  successor,  after  induction  into  the  be- 
nefice, accept  the  composition,  such  acceptance  will  be  deemed  a  confir- 
mation ;  and  in  order  to  determine  the  composition,  a  regular  notice  must 
be  given.  Brawn  ▼.  Barlow,  3  GwilUm  on  Tithes,  1001.  Bunimyy  294. 
10  East,  272.  The  notice  to  determine  a  composition  is  analogous  to  a 
notice  to  quit  on  a  holding  of  lands,  and  therefore  should  be  half  a  year's 
notice,  ending  at  the  expiration  of  the  year.  Wybwrd  ▼.  7\u:A,  1  Bos,  & 
Fui.  458.  Tea  ▼.  fFOsoH,  12  Easi,  83.  While  the  composition  subsists, 
the  tenant  cannot  set  up  as  a  defence  to  an  actk>n  for  money  due  upon  it, 
that  the-plaintiff  was  nmomacally  presented.  Brooksfy  ▼.  Waits,  2  Marsh. 
38.     6  Tatmi,333,  S.C. 

VOL.  II.  £   E 
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QUO  WARRANTO. 


1818. 

9ik  Smf. 

Quo  warranto 
for  cgcerdiiiig 
the  office  of  a 
jmdoe  of  tlie 
peace  (c). 


The  Kino  against  - 


^^ASELEE  moved  for  a  rule  nisi,  for  an  information 
in  nature  of  a  quo  warranto  against  the  defendant, 
for  exercising  the  office  of  justice  of  the  peace  of 
Totnets. 


Batlsv  J.  asked,  if  there  was  any  instance  in 
which  a  quo  warranto  had  been  granted  for  the  office 
of  justice  of  the  peace. 

Gaselee  stated,  that  he  had  before  obtained  a  quo 
warranto  for  such  an  office.  The  charter  makes  this  a 
corporate  office.  There  is  another  office,  that  of  re- 
ceiver/ The  defect  complained  of  is,  that  the  defend- 
ant has  been  elected  und^  a  mayor  who  has  been 
subsequently  ousted.  The  defendant  exercised  the 
office  of  justice  of  the  peace  for  one  year  after  the 
mayoralty  determined.    The  year  has  now  ceased. 

Baylbt  J.  The  rule  then>  it  seems,  will  be  of  little 
service  to  you.  The  office  alluded  to,  of  receiver,  is 
something  like  that  of  chamberlain,  which  is  a  corpo* 
rate  office. 


The  rule  nin  was  granted ;  and  was  afterwards  en- 
larged :  and  on  Bayley  J.  communicating  with  Ab- 

(a)  nieatnrpatbn  of  fraocUaes  and  offices  in  corporationay  conatHafees 
tha  principal  grotind  for  ai^dicationato  the  Conn  for  this  kind  of  infonna- 
tion.  By  the  common  law  andi  nanrpationa  conld  only  be  pnniahed  by  a 
proaecntum  at  the  king'a  anit,  though  the  diapnte  were  reaUy  between 
putf  and  party.  The  atat  9  ^mi.  c.  20.  a.  4.  gart  liberty  to  file  infor- 
mutiona  at  the  lelation  of  a  prirate  penon,  who  waa  made  liable  to  coeta 
if  there  waa  judgment  for  defendant;  and  they  muat  be  filed  by  leave  of 
the  Court.  See  5  T.R.  S79;  and  SekoytCt  Niai Priuai  4th  ed.  tit.  Qm 
ff^arrtmiQ*  The  Court  will  make  the  rule  for  a  9110  wmrrmiio  infonnation 
abaolute,  though  the  party  haa  rince  the  rule  redgned  hiaoffiee»  and  the 
reaignalion  has  been  accepted.    2  M.  and  3,  76, 


QUO  WARRANTO.  SOQ 

BOTT  C.J.  and   Holuoyd  J.  on  their  coming  into        1818. 

C^^^^^  Tai  Kiira 

agaimtt 

Abbott  C.  J.  said,  that  upon  conferring  upon  tjke  ' 

poiot,  but  without  expressing  a  verj  decided  opinion, 

tke  Court  would  grant  a 

Rule  Ni$L 


Thb  King  against  Payne,  E^q. 


1818. 


6th  No9. 


T 


IHIS  was  an  application  for  leave  to  file  an  infor-  where  die  i«- 
matiPB  m  the  natoie  of  a  quo  warranto  against  pUcation  for  a 
tbe  defendantj  for  ex^ciaiog  the  office  of  alderaian,  {^orauition'  is 
without  havinc:  been  duly  elected.     The  aldermen  the  legal  ad- 

°  "^  inwrofthede- 

wera  to  be  elected  from  the  capital  burgesses.    The  feodant,  and 
defendant  had  not  been  duly  elected  a  capital  burgess,  IhathewasduJy 
and  therefore,  it  was  contended,  could  not  be  properly  ^©c^d,  the 

Court  "stvEk  dis- 

elected  alderatian.  There  was  not  a  sufficient  number  cham  the  rule 
of  electors  present  when  the  defendant  was  chosen  a  ,SSaB(iO^*^" 
capital  burgess. 

Thb  Court  in  the  first  instance  granted  a  rule  msi; 
but  afterwards,  on  an  affidayit  being  filed,  that  the 
rdator  had  been  the  legal  adviser  of  Mr.  Fayne,  and 
since  he  had  exercised  the  office  of  alderman  had  re* 
peatedly  advised  him  that  be  had  been  duly  elected^ 
the  rale  was 

Discharged. 

|a)  At  commoii  lav>  iaformationa  in  the  native  of  juo  ioamu>f0  could 
only  be  filed  by  the  crown,  and  througli  the  medium  of  the  Attomey-Ge- 
nermL  Ae  disputes,  howerer,  which  gaye  rise  to  these  informations,  being 
in  geaeml  siiek  as  only  affect  individuals  (see  tke  Am^t.  Framit,  2T.  R. 
4^4)^  it  was  enacted  by  the  9  Amu  c  20.  s.  4.  that  the  proper  officer  o£ 
the  Conrt  might,  with  the  leave  of  the  Court,  exhibit  qm  warranto  infbr- 
mttlona  at  tlw  relation  of  any  person  desiring  to  prosecute  the  same,  and 
ite  thoiild  ht  ncotiDaed  in  the  information  to  be  the  lelatar.  The  Coort 
wiU  not  stay  proeeedioga  until  the  prosecutor  give  security  for  costs,  on 
the  gxoond  that  the  relator  is  in  insolvent  circumstances,  where  it  appears 
that  1m  Is  a  eorporator  and  no  fraud  is  suggested.  Rex  v.  Wfnniy  2  Af. 
and  S,  346. 

VOL.  ir.  9,  B 


370  QUO  WARRANTO. 


1815. 

lltkFeb, 


Rex  against  Deane. 
Reuii  baker  is     niCHJRD SON  mowed   for  a  quo  warranto  in- 

not  ineligible  aa   JLm/ 

mayor,  though  formation  against  a  party  who  had  been  appointed 

the  borough^     mayor  of  Norwich,  the  mayor  of  which  place  settles 
&[b^A^^  the  assize  of  bread ;  and  Deane  was  when  appointed, 

and  still  continues  to  be,  a  retail  baker. 

Ellsnborough  C.  J.    When  he  took  the  office  he 

was  under  no  incapacity ;  he  might  haTC  given  up  his 

his  trade.  If  he  abuses  his  office^  it  may  be  a  cause  of 

removing  him  ;   but  the  original  appointment  was 

good. 

Rule  refused. 


Rex  against  Dr.  Marshall. 

toSii^t^  JgCARLETT  and  Moore  shewed  cause  against  a 
dcfendanfa  ti-  rule  of  Marryat,  why  certain  persons  should  not 

ofcriection  to  ^iM  be  permitted  to  come  in  and  defend  the  title  of  Dr. 

ulTaMe^  Marshall  to  his  office  of  recorder,  contending,  that  the 

PJ22*^^»  "*  application  for  the  quo  warranto  was  collusive,  in  or- 

puty  might  der  that  Dr.  Marshall  miirht  disclaim. 

ittedaioi. 

Marryat  and  Gaselee,  contra.  The  incolnpatibility 
of  the  office  of  recorder,  and  master  and  counsellor, 
seemed  to  be  admitted  on  both  sides.  The  then  and 
former  mayor  and  the  recorder  are  justices,  and  the 
mayor  is  sworn  in  before  the  recorder ;  and  the  number 
of  the  persons  from  whom  the  mayor  is  to  be  elected 
is  therefore  lessened  by  the  recorder  being  also  master 
and  counsellor,  for  he  is  then  liable  to  be  mayor,  and 
if  he  was  mayor  and  recorder,  he  could  not  swear  him- 
self in.  It  was  said,  he  might  be  sworn  in  before  hit 
deputy ;  sed  dub.  because  his  presence  would  super- 
sede his  deputy. 
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The  Court  decidedly  thought  there  was  no  objec-        18 17- 
tion  to  the  qtu)  warranto  on  the  ground  that  it  was  a         rbx 
friendly  proceeding,  because  it  may  be  the  only  mode  0,.iJ8lmiull. 
of  a  ^arty  who  is  in  ofEce  to  disclaim.    He  cannot  re- 
sign, for  they  may  not  accept  his  resignation ;  and  he 
cannot  disclaim  in  vacuo.    There  must  be  some  pro- 
ceeding in  which  he  must  disclaim.  Eventually  Mar- 
ryaVi  rule  was  made  absolute.  Dr.  Marshall  under- 
taking not  to  disclaim  the  office  of  recorder,  and  to 
try  immediately ;  and  if  found  entitled  to  the  office, 
to  disclaim  as  master  and  counsellor. 


1818. 
Rbx  against  Lawrbncb  and  another.  

^riASELEE  moved  for  two  several  quowarrantos  Rnltnirfgnnt- 
against  Mr.  Lawrence,   as  capital  burgess  of  rmua^S^wT' 
Camelford,  in  Cornwall,  and  another  as  mayor.     Mr.  J^^^^ 
Lamrefice  had,  since  he  was  elected  capital  burgess,  thou^bothof- 
accepted  the  office  of  town  clerk.    He  contended  it  than  6  jean, 
was  incompatible. 

Abbott  J.    When  did  he  take  the  office  of  town 
clerk  ? 

Gaselee.     In  1812. 

Abbott  J.    More  than  six  years  ago. 

GaseUe.   But  there  is  a  continuing  incompatibility ; 
he  states  he  acts  as  town  clerk. 

Rule  nisi,  afterwards  absolute. 


RULES. 


1814. 


2MJmie. 


Anonymous. 


A  nde  at  the       WkENMAN  moved,  on  an  inclosure  act,  for  leave  to 

end  of  the  JfjF  r  •         j   •  i^. 

Tnrm  may,  by  enter  a  feigned  issue,  an  exorbitant  compensa- 

Se^urt,^*^    Uon  to  a  tenant  for  a  lease  vacated  under  the  act 
^^^  "P  ^°^     having  been  awarded,  and  the  propriety  of  which  it 

was  necessary  to  try.  There  not  being  four  days  to 
the  end  of  the  term,  Denman  prayed  that  the  rule 
might  nevertheless  be  drawn  up  to  shew  cause^  on 
Tueiday  the  last  day  of  term. 

Per  Curiam.    You  may  draw  it  up  to  shew  cause 
on  Monday. 

(«)  U  f^eaeml  th^re  nunt  be  £o«r  days  oa  a  role  t9  tkew  taoae.  JWt 
arth  ed.  526. 


W14, 


*w  in 


97(1 /«v< 


Bratohaw  against 


JJJJJj^  ABBOTT  moved  to  set  aaide  the  aervioe  of  h  rule 

on  Saturday,  for  a  concilium  obtained  on  the  Saiurday,,  aod 

the  Satmday  served  on  the  Saturday  night,  the  term  ending  on  the 

^^^^m^  Wednesday  following  \  aqd  he  coatended  that  this  was 

Wednesday  too  short  notice, 
following,  is 

days  axe  not  in  ^^  Blanc  J.    Wednesday  being  the  last  day  of  term, 

all  cases  neoes-  four  days  are  not  necessary  in  a  rule  of  this  nature. 

sary  at  the  end  "^                                    "^ 

of  the  Term  (6) .  (6)  See  Tidd,  7th  cd,  527. 

1815. 


Wtk 


Hainhs  against  Aldiut. 

Rnie obtained    J^^YLEY,  R.  moved  to  e^I^MTge  this  rule  which 
ras^tardayfor  ^m^  oblaii^  OQ  SotHtd^  last,  and  was  about 

haegtd  of         to  State  the  fact ;  but 

ooorse. 

The  Court  said,  that  as  it  was  only  obtained  on 
Saturday f  that  was  sufficient  ground  for  it  to  be  en- 
larged, this  not  being  a  rule  for  a  concilium  in  case  of 
a  demurrer  for  delay,  nor  a  mere  motion  of  course. 

Rule  enlarged. 
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Monday  next  after  Three  Weeks  of  the  Holy  Trinity, 
in  the  Fifty-eighth  Year  of  King  George  the  Third. 

JCfW"'«  ^aic^l '¥^7'HEREAS  for  the  better  government  To  prerent  the 
Prison,      j    ▼  ▼      and  preservation   of  good  order  in  "■^ofipirituou* 
the  King's  Bench  prison^  it  is  expedient  to  extend  the  rule  ^g^g  Bench 
made  the  \9th  day  of  May,  1160,  by  this  Court  to  the  case  prison,  and  em- 
hereafter  mentioned.  It  is  therefore  ordered^  that  from  and  mJJSES^to^ 
after  the  last  day  pf  this  term,  if  any  prisoner  or  prisoners  move  offenders 
in  custody  of  the  marshal  of  the  said  prison  shall,  without  ^^^" "^ 
the  leave  of  the  said  marshal  for  that  purpose  first  had  and  be  confined' 
obtained,  keep  or  have  any  spirituous  liquors  in  the  said  ^^^'^JS^*?  ^?"S 
prfson,  it  shall  be  lawful  for  the  marshal  of  the  said  prison  thmk  fit,  not 
to  remove  such  prisoner  or  prisoners  bo  offending,  or  any  of  exceeding  three 
them,  to  the  goal  for  the  county  of  Surrey,  in  the  Borough  "®°*™- 
of  Southwarkf  or  to  the  prison  of  the  Marshalsea  there,  or 
to  the  Bridewell  within  the  said  Borough^  at  the  discretion 
of  the  said  marshal,  for  such  time  as  the  said  marshal  shall 
adjudge  and  think  adequate  to  the  offence  or  offences  for 
which  such  prisoner  or  prisoners  shall  be  so  removed  as 
aforesaid,  not  exceeding  the  space  of  one  calendar  month 
for  the  first  offence  ;  and  if  any  of  the  said  prisoners  shall 
offend  a  second  time,  that  then  it  shall  and  may  be  lawful 
for  the  said  marshal  to  remove  such  prisoner  or  prisoners 
so  offending,  or  any  of  them,  to  any  of  the  abovementioned 
prisons,  at  the  discretion  of  the  said  marshal,  for  such  time 
as  the  said  marshal  shall  adjudge  and  think  adequate  for  the 
same  offence  or  offences,  not  exceeding  the  space  of  three 
calendar  months  -,  and  that  this  rule,  together  with  the  for- 
mer rules  and  orders  of  this  Court  made  for  the  government 
of  the  said  prison,  be  fixed  up  in  the  most  public  place 
thereof,  for  the  use  and  inspection  of  the  prisoners  therein. 


Michaelmas,  59th  Geo.  III. 

IT  is  ordered,  that  from  and  after  the  last  day  of  this  To  present  the 

present  term,  no  rule  shall  be  drawn  up  for  setting  aside  wtting  aside 

an  attachment  regularly  obtained  against  a  sheriff  for  not  tac^ent  a- 

YOL.  II.  2  c  gainst  aberUr, 
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fornotbringing  bringing  in  the  body,  or  for  staying  proceedings  regularly 
^*^^iiS^  commenced  on  the  assignment  of  any  bail  bond,  unless  the 
ceedingon  bail  application  for  such  rule  shall  (if  made  on  the  part  of  the 
bo^,  inUiout  original  defendant)  be  grounded  upon  an  affidavit  of  merits, 
rits,  or  affidavit  ^^  (^^  made  on  the  part  of  the  sheriff,  or  bail,  or  any  officer 
that  application  of  the  sheriff)  be  grounded  upon  an  affidavit  shewing  that 
oB^beluIf  of  ^^^  application  is  really  and  truly  made  on  the  part  of  the 
ibeiiff,  &c.        sheriff,  or  bail,  or  officer  of  the  sheriff,  (as  the  case  may 

be)  at  his  or  their  own  expence,  and  for  his  or  their  indenmity 
only,  and  without  coUusion  with  the  oilglkiai  defendant. 

By  the  Court. 


Hilary  Term,  59  Geo.  III. 

To  Aiihaise  "WTTTHEREAS  it  appears  that  the  effect  of  so  much  of  the 
^i^tS!^  ▼  ▼  rule  of  this  Ck)urt  of  Hilary  Term,  67  Geo.  ffl.  as 
57  Geo.  Z,  as  directs,  that  the  master  of  the  Crown  Office  do  from  time  to 
^Mt^ffl^  time,  as  well  in  vacation  as  in  term  time,  visit  the  King^s 
Crown  Office  to  Bench  prison,  and  do  the  several  acts  required  of  him  by 
^^^Kiioff*!  ^e  said  rule  in  that  behalf,  may  be  obtained  more  fully  and 
abd  orders  that  flatisfiictorily  if  such  visitations  of  the  prison  should  be  hdd 
all  oompkmti   under  orders  made  from  time  to  time  by  this  Court  in  term 

wittin  the  laid  ^"^®*  ^^  ^J  ^^'^  ^^  ^^®  judg€;s  of  the  Court  in  vacation ;  It 
priaon  mnat  be  is  hereby  ordered,  that  so  much  of  the  sidd  rule  as  orders 
mun^  orchis  ^^*  *^®  master  of  the  Crown 'Office  do  from  time  to  time,  as 
officer.  well  in  vacation  as  in  term  time,  visit  the  King's  Bench 

prison,  and  do  the  several  other  acts  required  of  him  by  tiie 
said  rule  in  that  behalf,  be,  and  it  is  hereby  discharged.  And 
it  is  hereby  ordered,  that  if  any  petition  verified  by  affidavit, 
complaining  of  any  grievance  within  the  said  prison,  shall 
be  delivered  by  any  prisoner  to  the  marshal  or  any  of  his 
officers  for  the  purpose  of  being  presented  to  the  Court  in 
term  time,  or  to  one  of  the  judges  thereof  in  vacation,  tiie 
marshal,  or  such  officer  to  whom  the  same  shaD  be  delivered, 
.  shall  forthwith  present  the  same  accordingly,  and  without 
fee  or  reward  to  any  person  whatsoever  directly  or  indirectly 
in  that  behalf^ 

By  the  Court. 


Trinity  Term,  59th  Geo.  III. 


Older  thai  no 


is^  ^^   I T  is  ordered,  that  ftom  and  after  the  last  day  of  this 
r  bdMn        ^^™^>  ^^  notice  for  justifying  bail  in  person,  shall  be 


tliyteg 
perton  mnal  be 
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•erred  befbre  devea  o'clock  in  the  forenoon  of  the  day  on  >a^  befon 

whidi  according  to  the  present  practice  such  notice  ought  to  of  foreno^^ 

be  served^  except  in  case  of  an  order  of  the  Court  for  ftir-  the  day  on 

titer  time,  in  which  case  i^  shaU  be  sufficient  to  serve  the  ^^^^ 

notice  before  three  o'clock  in  the  afternoon  of  the  day  on  lenred,  except 

which  such  order  shall  be  granted  -,  and  in  ail  the  cases  afore-  ^^J^*^^ 

•aid,  the  affidavit  of  service  shall  specify  the  time  of  day  at  hat  beeoallow- 

wbich  such  notice  shall  have  been  served.  •^  "*  wldOi 

case  notice 
By  the  Ck>urt.       matt  be  served 

before  thiee 
o*clock  in  the 

Michaelmas  Term,  1820.  SSal^?'*' 

WHEREAS  by  the  common  consent  rule  in  ejectment^  Ovto,  that  de- 
the  defendant  is  required  to  confess  lease,  entry,  and  SSuSST'^ 
ouster,  and  insist  upon  his  title  only ;  and  whereas  in  many  dif  in  consent 
instances  of  late  years,  defendants  in  ejectment  have  put  the  ™^  for  w^ 
plaintiff,  after  the  title  of  the  lessor  of  the  plaintiff  has  been  hedefenda,and 
established,  to  give  evidence  that  such  defendant  was  in  ^^^^^^'^ 
possession  (at  the  time  the  ejectment  was  brought)  of  the  ^^^  ^^  pdsaetl 
premises  mentioned  in  the  ejectment,  and  for  want  of  such  ^onof  the  pre- 
proof,  have  caused  such  plaintiffs  to  be  nonsuited ;  and 
whereas  such  practice  is  contrary  to  the  true  intent  and 
meaning  of  such  consent  rule,  and  of  the  provisions  therein 
contained  for  the  defendant's  insisting  upon  the  title  only,  it 
is  therefore  ordered,  that  from  henceforth,  in  every  action  of 
c;|ectment,  the  defendant  shall  specify  in  the  consent  rule  for 
what  premises  he  intends  to  defend,  and  shall  consent  in  such 
mile  to  confess  upon  the  trial  that  the  defendant  (if  he  de« 
fcnds  as  tenant,  or  in  case  he  defbnds  as  landlord,  that  his 
tenant)  was  at  the  time  of  the  service  of  the  declaration,  in 
the  possession  of  such  premises ;  and  that  if  upon  the  trial, 
the  defendant  shall  not  confess  such  possession,  as  well  as 
lease,  entry,  and  ouster,  whereby  the  plaintiff  shall  not  be 
able  further  to  prosecute  his  suit  against  the  said  defendant, 
then  no  costs  shall  be  allowed  for  not  further  prosecuting  the 
same,  but  the  said  defendant  shall  pay  costs  to  the  plaintiff 
in  that  case,  to  b^  taxed. 

By  the  Court. 


Easter  Term^  1821. 

IT  is  ordered,  that  in  all  country  ^ectments  which  here-  Order,  that  in 
after  shall  be  served  before  the  essoiga  day  of  any  g^^^^ 
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befort  efaoign  Michaelmas  or  Easter  term,  the  time  for  the  appearance  of 

oJ^ichMtoM  ***^  *®""**  ^°  possession  shaU  be  withm  four  days  after  the 

temiy  tenant  end  of  such  Michaelmas  or  Easter  term^  and  shall  not  be 

miwt  appear  postponed  till   the  fourth  day  after  the  end  of  Hilary  or 

days  after  end  Trinity  terms  respectively  followmg. 

of  snob  term.  By  the  Court. 


Easter  Term,  1821. 

Order,  that  in  "I  T  is  ordered,  that  in  future  where  a  rule  to  shew  cause  is 
rnlemnforiet-  X  obtained  in  this  Ck>urt  to  set  aside  an  awards  the  several 
award   objec-     objections  thereto,  intended  to  be  insisted  upon  at  the  time 

tiona  to  award,  of  making  such  rule  absolute,  shall  be  stated  in  the  rule  to 
ftcj^ort  be       ^^^^  ^^^ 

By  the  Court. 


Hilary  Term,  1822. 

Order  that  if     TT  is  ordered,  that  from  and  after  the  last  day  of  this 

two  or  Bjore      A.  term,  whenever  two  or  more  notices  of  justification  of 

notice*  of  bail     %•%%■,••%  \    ^ 

bafb  been  ^ail  shall  have  been  given  before  the  notice  on  which  bail 

flTen,  before      shall  appear  to  justify,  no  bail  be  permitted  to  justify  with- 
jnftify!!^to*     out  first  paying  (or  securing  to  the  satisfaction  of  the  plain- 
thereof  mntt  be  tiff,  his  attorney  or  agent)  the  reasonable  costs  incurred  by 
SS»tionl'^^'"*'  such  prior  notices,  although  the  names  of  the  persons  in- 
tended to  justify,   or  any  of  them,  may  not  have  been 
changed  $  and  whether  the  bail  mentioned  in  any  such  prior 
notice  shall  not  have  appeared,  or  shall  have  been  rejected. 

Bv  the  Court. 


Hilary  Term,  1822. 

Order  that  no  TfT  is  ordered,  that  from  henceforth,  no  clerk,  turnkey, 
officer  under  X  officer,  or  other  person  employed  by  or  under  the  mar- 
udLe  f»e  foren-  ^hal,  shall  receive  or  take,  except  from  the  marshal,  any  fee, 
quiry  into  fol-  gratuity,  or  reward,  for  or  in  respect  of  making  enquiry  into 
Fcncy^&c.  of  ^^  sufficiency  of  any  person  or  persons  proposed  or  intended 
ing  to  take  the  to  give  security  upon  the  granting  of  the  rules  of  the  King's 
benefit  of  mlet.  B^nch  prison,  or  otherwise,  in  respect  of  the  granting  of 

said  rules.  And  that  the  marshal  do  dismiss  any  person  who 
shall  offend  herein :  And  it  is  further  ordered,  that  a  copy 


RULES  IN  KINGS  BENCH.  377 

of  this  rule  be  kept  hung  up  in  the  said  prison  in  the  place 
where  the  table  of  fees  is  hung  up. 

By  the  Court. 

Hilary  Term,  1822. 

IN  order  to  prevent  the  fraudulent  issuing  of  any  writ  of  Order^thstieal- 
execution  without  a  judgment  to  support  it.  It  is  order-  %?l2?^i^ 
ed,  that  the  sealer  of  the  writs  of  this  Court,  shall  not  seal  orcm.»a,  witlu.' 
any  writ  of  Jieri  facias,  or  capias  ad  sat^faciendum,  without  ®"*  ^°^*^ 
having  the  judgment  paper,  paaiea,  or  inquisition,  produced  prodoccd  to 
to  him :  And  it  is  further  ordered,  that  the  attorney  con-  nim. 
cemed  for  the   plainti£P  in  the  cause,  or  his  agent,  shall  nm8toni3[b2l- 
upon  all  bailable  mesne  process,  and  every  writ  of  attach-  able  process, 
mesit,  and  Jieri  facias,  and  capias  ad  satisfaciendum,  indorse  ^^^/i  ?**^ 
the  place  of  abode  and  addition  of  the  party  against  whom  ca  §a,  indorse 

the  writ  is  issued,  (or  such  other  description  of  him  as  such  defendant's 

place  of  abode, 
attorney  or  agent  maybe  able  to  give).  An  J  It  is  also  order-  J^ 

ed,  that  no  judgment  be  signed  upon  any  cognovit,  without  That  to  sign 

such   cognovit  being  first  produced   to   the   clerk  of  the  ^^^^^J^no- 

dockets,  and  after  taxation  of  the  costs,  filed  with  him.  vti  must  be  pro- 

TKv  thp  rniirt  dnced  to  clerk 

ISytne  court.        of  dockets,  and 

filed  with  him. 

£ast£rT£RM,   1822. 

TO  prevent  unnecessary  expence  to  plaintiffs  suing  in  this  Order,  that  no 
Court,  incase  of  notice  given  by  prisoners  of  their  in-  g^'^J^: 
tention  to  apply  for  their  discharge  under  any  act  made  for  nefit  of  Insol- 
the  relief  of  insolvent  debtors.  It  is  ordered,  that  after  such  ^""[^^^^ 
notice  given  to  any  plaintiff*,  no  prisoner  shall  be  superseded  ^y  pUintiff  dis- 
or  discharged  out  of  custody  at  the  suit  of  such  plaintiff,  by  contimung  to 
reason  of  such  plaintiff  forbearing  to  proceed  against  him  P^^      "*  ^^ 
according  to  the  rules  and  practice  of  this  Court,  from  the 
time  of  such  notice  given,  until  some  rule  or  order  shall  be 
made  in  the  cause  in  that  behalf  by  this  Court,  or  one  of 
the  judges  thereof. 

And  it  is  further  ordered.  That  a  copy  of  this  rule  shall 
]be  hung  up  in  the  King's  Bench  prison,  in  the  place  where 
rules  of  this  Court  are  usually  hung  up. 

By  the  Court. 
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Regula  Grneralis,  1810. 

OrdoN  tfaatin  YT  10  ordered^  that  from  henceforth^  in  bailable  cases  for 
for  1000?«ad  ^^  '^'^  exoeedlngone  thousand  pounds,  it  shall  be  sof- 
npwu^  bill     fident  for  the  bail  to  justify  in  one  thousand  pounds  beyond 

■nan  sw«Nni  to. 

Rboula  GBNBRALI89  181 L 

Oider.tfaatWi  vT  is  ordered,  that  from  henceforth  bail  in  this  Court  shall 

SSlg  ^?^**  X  justify  at  the  sitting  of  the  Court  only,  and  at  no  other 

Conrtoidy.ei-  time,  except  on  the  last  day  of  term,  when  bail  who  have 

^^^^'  l^«cn  preTcnted  from  attending  at  the  sitting  of  the  Court, 

the  hst  day  of  shall  be  permitted  to  justify  at  the  rising  of  the  Court, 
tcrai* 

RsGUikA  Gbneraus,  1812. 

Ofder^Uiftt  fines  TT7EDNESDAY,  June  11th.     It  is  ordered,  that  from 

Ch£^  w^  henceforth  all  fines  shall  be  left  at  the  office  of  the 

oli^'fyi^HI^  Chirogr^her,  within  fourteen  days  after  the  same  shall  have 

days  after  pan-  passed  the  King*s  SHyer  office,  and  that  all  fines  now  remain- 

i?£^!^^  ing  in  the  King's  SUver  office  shaU  be  carried  to  the  Chiro- 

oflke  moat  be  grapher's  office  within  two  months  from  this  day ;  and  that 

**"*^w  ^  *  neglect  to  comply  with  this  rule  shall  be  deemed  a  con- 
rgpapaer-a  o^  ^^^^  ^  ^.^  ^^^ 

Trinity  Term,  1812. 

Order,  that        ¥  T  is  ordered.  That  in  future  no  cause  shall  be  tried  by  a 

jSSL^iSb?  *P^^*^  J"^  ***  *^"  ^"^'  *"  Middle$ex,  or  London,  un- 

Mnredy  and  less  the  rule  for  such  special  jury  shall  be  served,  and  the 

g°^^™g*^  cause  marked  in  the  marshal's  book  as  a  special  jury  cause, 

book  as  spedal  two  days  previous  to  the  adjournment  day,  in  BivddU$tx  or 

Jury,  two  days    London,  respectively. 

before  adioani-  t    m^ 

meat  dayVin  •'•  Mansfibld. 

LmtdomotMid'  J.   Heath. 

A.  Chambbe. 

V.   GiBBS. 
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Trinity  Term,  1814. 

IT  is  ordei:^d,  that  horn  and  after  the  last  day  of  this  Order,  that  aea 

present  Trinity  Term,  the  seal  office  shall  be  open  from  ^*^^^^ 

eleven  in  the  morning  till  two  in  the  afternoon,  and  from  five  two,  and  from 

to  seven  In  the  evening  during  Term,  and  for  ten  days  after  five  till  seven, 

every  issuable  Term,  and  one  week  after  every  other  Term ;  nJShtSi  ^U^' 

and  from  eleven  in  the  morning  till  three  in  the  afternoon  at  after  issuable 

Mother  times.  J-^r^k^lr 

V.  GiBBS.  anyother ;  and 

J.  Heath.  from  eleven  till 

three  u  vaca- 

A'  \yHAMBRE«  tion* 

R.  Dallas. 


Rbgula  GENBRALffik — EastbrTerm,  1817. 

IT  is  ordere4»  that  hereafter  all  rules  and  orders  for  tuper-  Order,  that  rule 
iedeas  to  discharge  defendants  out  of  the  custody  of  the  %'^^^^ 
Warden  of  the  Fleet,  or  other  custody,  shall  be  tiled  with  the  oat  of  custody 
Prothonotaries  of  the  Court,  upon  their  signing  the  writ  of  ®^  ^^r^??  ^^' 
tupeneaeas .  opon  signing 

tupertedeaa, 

Hilary  Term,  1820. 

IT  is  ordered  by  the  Court,  that  from  and  after  the  last  Order,  that  no 
day  of  this  present  Term,  no  motion  shall  be  made  at  f°^fi""j!!'^ 
'  '^  '  to  a  fine  or  re- 

the  bar  on  the  last  day  of  any  Term  touching  the  amend-  covcry  shall  be 
ment  of  any  fine  or  recovery,  or  any  of  the  proceedings  ™*^®  iJS  ^"^ 
therein. 

R.  Dallas. 

J.  A.  Park. 

J    BURROUOH. 

J.  Richardson. 

Hilary  Term,  1821. 

'IXTHEREAS  by  the  common  consent  rule,  in  actions  of  Order,  that 

^  ^     ejectment,  the  defendant  is  required  to  confess  lease>  defitedant  in 

entry,  and  ouster,  and  insist  upon  his  title  only.  And  where-  ^J^^*  '^ 

as,  in  many  instances  of  late  years,  the  defendant  in  eject-  sent  rule  pre- 

ment  has  put  the  plaintiff  after  the  title  of  the  lessor  of  the  "J^^^^ 

plaintiff  has  been  established,  to  give  evidence  that  such  de-  consent  that  on 

fendant  was  in  possession  (at  the  time  the  ejectment  was  '^^J*^!?^' 

mit  tas  poMef  - 
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iion  of  pre- 


See  same  rule 
in  King's 
Bendi.  ante* 
375. 


brought)  of  the  premises  mentioned  in  the  ejectment^  and 
tor  want  of  such  proof  has  caused  such  plaintiff  to  be  non- 
suited. And  whereas  such  practice  is  contrary  to  the  true 
intent  and  meaning  of  such  consent  rule^  and  of  the  provi- 
sions therein  contained,  for  the  defendant*s  insisting  upon 
the  title  only  $  It  is  therefore  ordered,  that  from  henceforth, 
in  every  action  of  ejectment  the  defendant  shall  specify  in 
the  consent  rule  for  what  premises  he  intends  to  defend,  ahd 
shall  consent  in  such  rule  to  confess  upon  th6  trial  that  the 
defendant  (if  he  defends  as  tenant,  or  in  case  he  defends  as 
lahdlord,  that  his  tenant)  was  at  the  time  of  the  service  of 
the  declaration  in  the  possession  of  such  premises  ;  and  that 
if  upon  the  trial  the  defendant  shall  not  confess  such  pos- 
session, as  well  as  lease,  entry,  and  ouster,  whereby  the  plain- 
tiff shall  not  be  able  further  to  prosecute  his  suit  against  the 
said  defendant,  then  no  costs  shall,  be  allowed  for  not  fur- 
ther prosecuting  the  same,  but  the  said  defendant  shall  pay 
costs  to  the  plaintiff  in  that  case,  to  be  taxed. 

R.  Dallas. 

J.  A.  Pask. 

4  J.  BURROUOB. 

J.  Richardson. 


Easter  Term,  1821. 


Ofder,thAtiii 
country  ct}ect- 
menti,  sored 
before  essdgn 
dayBotEatler 
or  MichadmoM 
terms,  tenant 
most  appear 
within  four 
days  after  end 
of  snch  terms. 

See  same  rule 
in  King's 
Bench,  oNley 
375. 


JT  is  ordered,  that  in  all  country  ejectments  which  hereaf- 
ter shall  be  served  before  the  essoign  day,  either  of 
Michaelmas  or  Easter  Term,  the  time  for  the  appearance  of 
the  tenant  in  possession,  shall  be  within  four  days  after  the 
end  of  such  Michaelmas  or  Easter  Term,  and  shall  not  be 
postponed  till  the  fourth  day  after  the  end  of  Hilary  or  Tri- 
nity Term  next  respectively  following. 

R.  Dallas. 

J.  A.  Park. 

J.  Burrouoh. 

J.  Richardson. 


Rbgula  Generalis,  1819. 


Older  thataffi-  T^HE  Court,  on  a  motion  by  Lens,  Serjeant,  on  a  former 
davit  in  motion  -^  day  {Jutie  22d) ,  to  enter  up  judgment  on  an  old  warrant 
jodfnnen?o^  ®^  attorney,  on  affidavit  that  defendant  was  alive  within  nine- 
old  warrant,  teen  days  (which  took  the  time  back  before  the  commencement 
must  state  that 
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*  the  Tenn),  refused  the  nile>  and  made  a  general  rule  that  defendant  is 
«  affidavit  must  in  future  state  the  defendant  to  be  alive  at  fJ»]J  <»  ^^ay 
day  within  the  Term  on  which  the  motion  should  be  made. 

Hilary  Term,  35  Geo.  III. 

rT  18  ordfered^  That  upon  all  process  sued  out  of  this  Courts    Enabling  plain- 
L  zctomable  the  last  return  of  any  Term,  if  the  plaintiff  ^c.^oa^ 
idares  in  London  or  Middlesex,  and  the  defendant  lives   process  return- 
ttUn  twenty  miles  of  London,  the  defendant  shall  plead   ^^^^^ 
ithin  four  days  after  such  declaration^  filed  or  delivered^   astohayea 
ith  notice  to  plead  accordingly,  without  any  imparlance,   pleaoftha 
rovide4  such  declaration  be  filed  or  delivered  on  the  day  of 
icb  return,  or  on  the  day  next  after  such  return,  in  case  the 
one  shall  not  happen  on  a  Sunday,  in  which  case  the  plain- 
ff  shall  have  the  whole  of  the  day  following  to  file  or  deli- 
sr  such  declaration  as  aforesaid ;  and  in  case  the  plainti£P 
Mdarea  hi  any  other  county,  or  the  defendant  lives  above 
renty  nules  from  London,  the  defendant  shall  plead  within 
8^  days  after  the  declaration  filed  or  delivered,  with  no- 
se to  plead  accordingly,  without  any  imparlance,  provided 
ich  declaration  be  filed  or  delivered  as  aforesaid.    And  it  is 
rther  ordered,  that  the  rules  now  in  force  respecting  the 
lies  of  declaring  and  pleading  upon  any  process  returnable 
le  first,  second,  or  third  return  of  any  Term  shall  also  ex« 
nd  to  the  fourth  return  of  Easter  Term. 

By  the  Court. 
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Wednesday,  I5th  May,  1816. 


rHE  Court  ordered.  That  from  this  day  the  justification  of  Order,  that 
baU  in  open  Court  should  be  taken  at  the  sitting  of  the  {^Sf^^JIg^J^ 
oort,  before  the  other  ordinary  business.  sitting  of  the 


(a)  The  only  copy  of  the  rule  in  poBsession  of  the  secondaries,  which 
in  MS.  and  bears  only  a  copy  of  the  judge's  signature,  does  not  agree 
rbaUm  with  the  rule  given  in  Henry  BlaeAsione,  though  it  is  in  sub- 
ince  the  same.  The  rule,  as  given  by  Peacock,  varies  from  both  of  the 
OVB  in  several  particulars  of  less  consequence,  but  principally  in  omit- 
19  the  word  **  not"  before  *'  happen,"  in  the  16tii  line,  which  has  the 
leel,  in  every  case  to  which  this  rule  applies,  of  allowing  the  plaintlif 
leday  less  to  declare  in.  The  words  of  tiie  rule,  as  inserted  in  a  book 
ikMging  to  Mr.  Secondary  Orifithf  are  as  above. 


Court,  before 
other  buriness. 
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25lhJuNE,  1817. 

Order,  that  aU  r^HADWELL  rose  to  make  a  motion  in  fiill  Court»  in  a 
Sw»w  to°be  ^  matter  which  was  pending  before  the  Lord  Chief  Baron 
heud  before       in  the  exercise  of  the  sole  jurisdiction  committed  to  his  Lord- 

imA  imurt  be  ^P  ^^^^'  ^^^  recent  act  of  patliament }  when  the  Court  in- 
made  before  timated  (not  as  a  matter  of  regulation^  but  as  the  natural 
^J^^V  ^  course  of  practice  in  such  case,  to  prevent  a  daihing  of  ju- 
ICcmrt.  risdictiona),  that  all  motions  in  causes  to  be  heard  by  his 

Lordship  mutt  be  made  before  him  alone^  when  sitting  in 

the  other  Court. 


The  foUoumg  Notice  was  published  in  the  Court, 
Mthj4prU,  1817.  SUtingsofthe  Court  qf  Exche- 
chequer  in  Term, — In  the  Exchequer  Qf^amber. 

£fS'  '^^  ilf omikrys^  ^  THE  Lord  Chief  Baron  wiU  hear  causes  and 
d^aiueii!^^  Tueedays,  \  matters  by  petition  on  these  days^  except  d- 
titiotiSy  &c.        Wednesdays,  |    ther  of  them  shall  happen  to  be  the  first  or 

Thuredays.  ^    last  day  of  Term.    All  causes  for  further 

directions  are  to  be  brought  on  at  the  sittings  of  the  Court  on 

Thuredaiys  only. 

Fridays^     )  THE  Lord  Chief  Baron  will  hear  causes  on 
Saturdays,  ^    these  days^  after  the  revenue  business  in  the 
outer  Court  is  disposed  of^  if  there  be  time. 


IN  THB  OUTER  COURT. 

bSSlf of  ex-      ^^^y*»    }    THE  Court  will  hear  exceptions,  pleas,  and 

oeptioDi,  pleas,     TSiesdays.    5    demurrers,  in  injunction  causes  and  motions 

&c.  inequity     in  equity  and  common  law, 
madkw. 

Wednesdays.  THE  Court  will  hear  exceptions,  pleas,  and 
demurrers,  in  causes  not  being  injunction  causes,  on  these 
days  only.  The  Court  wfll  also  hear  on  these  days  excep- 
tions, pleas,  and  demurrers  in  injunction  causes  and  motions 
in  equity  and  common  law. 

Thurdays.'^THE  Court  will  hear  exceptions,  pleas,  and  de- 
muirers  in  iiijunction  causes,  and  motions  in  equity  and  com- 
mon law. 
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Fridays,  -i  THE  Lord  Chief  Baron  will  sit  with  the  rest 
Saturdays,  j  of  the  Courts  to  hear  motiona  in  revenue  mat- 
ters. After  such  motions  are  over^  the  Lord  Chief  Baron 
will  adjourn  to  the  Exchequer  Chamber^  to  hear  causes  and 
petitions ;  and  the  rest  of  the  Court  will  continue  to  sit^  to 
hear  other  matters. 

AU  applications  for  transfer  of  stock,  or  payment  of  mo- 
ney out  of  Court,  where  decrees  have  been  made,  are  to  be 
by  way  of  petition,  similar  to  the  practice  in  Chancery. 

29th  AprU. 
The  Lord  Chief  Baron  sat  apart  from  the  rest  of  the 
Court  in  the  Exchequer  Chamber  this  day,  for  the  first  time, 
under  the  late  act  of  parliament. 


Memorandum.    Monday,  27th  April,  1818. 

ON  its  being  proposed  to  the  Court  to  take  fbr  aigument  EieepdoM 
exceptions  which  had  been  filed  to  an  answer ^  they  re-  ?'^l^?j'"!^ 
fiised  to  hear  them  \  intimating  a  desire  that  their  rule,—  Con^tSfore 
that  exceptions  must  be  heard  at  the  sitting  of  the  Court,  be*  motiom. 
fore  the  motion,--should  receive  publicity,  on  account  of  its 
convenience  to  the  bar  and  the  suitors,  and  preserving  order 
in  the  routine  of  the  ordinary  business  of  the  day. 
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1817. 


Rutland  a^otn^/  Nbwnham. 

A 9€ire/aeia$  IB  'l^HE  plaintiff  obtained  judgment  against  the  de- 


il*!!- ■'•■'  .,       ^  -J 


-  1  ^*  fendant,  but  no  execution  was  taken  out  within 

where  an  elegit  '  -  i       .    <■  i      •      j 

is  not  awarded  a  year  and  a  day  after  toe  judgment  was  obtained* 
and  a  day^ifter  The  plaintiff  did  not  sue  out  SLScLfa.,  but  awarded  an 
l^g*"*  ^'    elegit  on  the  roll,  continuing  it  down  by  vicomes  non 

misii  breve,  and  then  issued  and  executed  an  elegit. 

1*  *-  •'.  L>I*i 

.  Richard$ottqn  a  former  day  obtained  a  rule  to  shew 
cause,  why  the  writ  of  elegit ^  and  the  proceedings 
thereon,  shdold  not  be  set  aside  for  irregularity,  on 
the  eround  that  die  plaintiff  had  not  sued  out  a 
sa.fa. 

Marryat  now  shewed  cause,  and  said  that  the  only 
question  was  whether  a  sci.fa*  is  necessary,  where 
an  elegit  is  not  sued  out  ^ivthin  a  year  and  a  day  after 
the  judgment.  [Lord  Ellen  borough  C.  J.  If  a 
sci.  fa,  is  ever  necessary,  why  not  have  the  principle 
the  same  in  all  cases ;  for  the  judgment  may  have 
been  satisfied,  and  the  award  must  be  within  the  year 
after  judgment.]  Marryat.  The  practice  is  other- 
wise. The  case  of  Seymour  v.  GrenviUe,  Carth.  283. 
was  under  similar  circumstances,  and  the  Court  there 
gave  their  opinion  in  favour  of  the  established^prac- 
tice ;  and  Mr.  Tidd  says  the  same. 

Lord  Ellenborough  C.  J.  I  see  nothing  to  dis- 
tinguish this  from  the  general  cases ;  the  principle  is 
just  the  same. 
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Bat  LEY  J.    The  evil  to  be  prevented  is  the  same.  1817. 

Rutland 

Lord  Ellenborouoh  C.J.     The  rule  must  be    -ki^S^L 
made  absolute^  unless  the  Court  should  see  any  reason 
during  the  Term  to  alter  their  judgment ;  for  the  prac- 
tice is  said  to  be  otherwise. 

Rule  absolute. 


NSWNBAIC. 


SESSIONS. 


The  King  against  The  Justices  of  Essex.  ^^^' 

NOX  moved  for  a  rule  to  shew  cause  why  a  man-  tIus  Ckyart  will 


K 

aamus  snouid  not  issue  to  tne  justices  ot  Hjssex  ^^^^  ^  ^^. 
sitting  in  quarter  sessions,  commanding  them  to  hear  ^^e  of  Uic 
and  determine  an  appeal  touching  the  settlement  of  a  ter  Sewions, 
pauper,  on  the  alleged  ground  that  they  had  refused  pernio  he' 
to  hear  the  case,  after  due  notice  of  the  appeal  had  ™*»*^«8tly 

'  *  r  wrong  or  tni- 

been  served  upon  the  respondent  parish.    The  case  just, 
was  this :   The  order  of  removal  was  served  by  the  appellantpariBh 
Respondents  upon  the  Appellants,  two  days  previous-  ^J^^Sl^^ 
ly  to  the  last  Michaelmas  sessions,  when  the  latter  «««  Seedom 

that  they  would 

gave  the  former  notice  that  they  should  move  to  enter  at  these  Ses- 
and  respite  their  appeal  at  the  then  ensuing  sessions,  ^ftcT  and" 
until  Epiphany  sessions,  when    they  informed  them  ?^*^j?^ 
that  they  would  be  ready  to  try  their  appeal  with  the  following 
effect.   Accordingly  at  Michaelmas  sessions  the  appeal  in  the  mean 
was  entered  and  respited,  with  the  consent  of  the  re-  ^^^ad^S^ 
spondent  parish,  until  the  last  Epiphany  sessions.    In  place  wiA  the 

1  ••111  1   •  reapondenti  ai 

tbe  mean  time  a  negociation  had  been  entered  into  totheaetde- 

between  the  two  parishes,  for  the  purpose  of  adjust-  Smper,  bat 

ing  on  which  the  pauper  should  be  settled :   but  no  J^^SJJJi^.^ 

amicable  arrangement  having  taken  place,  the  appel-  was  held  to  be 

lants  attended  at  the  last  Epiphany  sessions  for  the  ^^ea^h no- 
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1 820.       purpose  of  trying  their  appeal,  parsuant  to  the  notice 

TmKjvQ     given  prior  to  Michaelmas  sessions ;  but  it  appearing 

agaimt       ^^^  ^]|g  appellants  had  not  given  a  fresh  eight  days 

or  Essex,     notice  of  their  intention  to  try  at  those  sessions,  the 

^^^mr     ^^^  refused  to  entertain  the  appeal,  and  confirmed 

ingSesBODSyto  the  order.     It  was  now  contended  that  such  fresh 

pdlaati  to  bT    notice  was  not  necessary,  inasmuch  as  there  had  been 

^*'^'  a  previous  notice  served  upon  the  respondents ;  which, 

after  the  negociation  alluded  to  respecting  the  settle- 
ment of  the  pauper,  dispensed  with  the  necessity  of 
giving  fresh  notice,  and  consequently  that  the  objec- 
tion taken  at  the  Epiphany  sessions  to  the  want  of 
such  notice,  was  in  breach  of  good  faith. 

Per  Curiam.  The  sessions  are  the  judges  of  their 
own  practice ;  and  before  we  can  interfere  to  regulate 
that  practice,  it  must  be  shewn  that  it  is  extremdy 
wrong,  or  unjust.  It  appears  to  us  that  the  sessions  in 
this  case  have  been  perfectly  right  in  their  determina- 
tion, because  the  appellants  were  bound  to  give  the 
usual  notice  to  the  respondents,  prior  to  the  sessions  at 
which  they  really  meant  to  try  their  appeal.  This 
was  not  done ;  and  we  do  not  think  that  the  notice  be- 
fore Michaelmas  sessions,  or  the  subsequent  negocia- 
tion, dispensed  with  the  necessity  of  such  notice. 

Rule  refused. 
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SET-OFF. 


*  Jarvis  against  Chapple.  ^^^^* 

lUkApHL 

^^LARKE  moved  to  set  aside  a  noQsait ;  this  was  xhe  pbintur 
an  action  by  the  plaintiff,  an  auctioneer,  for  the  ^^  "  "*^* 

•^  ^  '  tooneer,  and  sa- 

price  of  goods,  and  the  defendant  pleaded  sp^ially  ing  for  the  price 
that  the  plaintiff  sold,  as  auctioneer  for  Tappinger,  him  ai  such,  ^ 
who  was  indebted  to  defendant  in  a  sum  which  he  set  ^!f^"^* 

voBj  let  Off  a 

off;  plaintiff  replied  that  they  were  not  the  goods  of  debt  due  to  liim 
the  principal,  and  not  sold  or  delivered  by  the  plain-  pal  vendor  fc).* 
tiff,  as  agent  for  the  principal,  on  which  issue  was 
joined.      Clarke  contended  that  the  plaintiff,  as  an 
auctioneer,  could  bring  an  action,  and  not  be  defeated 
by  a  set-off  of  a  debt  of  the  principal  to  the  seller. 

Batlet  J.  The  goods  were  sold  before  Tappin- 
ger*s  house ;  and  the  defendant  being  about  to  take 
them  away,  and  the  plaintiff  objecting  to  it  till  paid 
for,  the  defendant  said  he  would  see  Tappinger  about 
it,  and  then  the  plaintiff  let  him  take  it  away. 

Lord  Ellenborough  C.J.  If  the  auctioneer  sold 
them  as  his  own  goods,  or  had  a  lien  on  them,  the  set- 
off would  not  defeat  his  action.  But  after  an  intima- 
tion to  him  of  the  principal's  debt,  and  the  conversa- 
tion above,  he  must  be  subject  to  the  set-off  of  the 
debt  of  the  principal. 

Rule  refused. 


(a)  See  Oeorfe  r.  Clagfett,  7  Term.  Rep.  359. 
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^^^^'  Oldershaw  against  Thompson. 

15M  Jtnte. 

In  an  action  of  Q^CARLETT  moved  for  a  new  trial  on  the  part  of 
defec^t  must  ^bc  defendant,  where  the  verdict  had  been  given  for 
Md^ha^*"^^'  the  plaintiff.  The  action  was  in  covenant,  for  the  pay- 
pleaded  immi  eii  ment  of  an  aqnuity.  Defendant  pleaded  non  est  fac- 
gi?en  notice  of  tum^  and  gave  a  notice  of  set-off. 

aet-offy  cannot 
anul  himaelf  of 

i^(«)*  Lord  Ellbnborough  C.  J.   The  only  question 

is,  whether,  on  the  plea  of  non  est  factum  a  notice  of 
seUoff  can  be  gone  into. 

Scar2e^^  mentioned  the  statute  2  Geo,  2.  c.  22.  s.  13. 

Baylet  J.  2Vbfi  est  factum  does  not  put  the  whole 
declaration  in  issue,  and  is  not  a  '*  general  issu^*  withia 
the  meaning  of  the  statute. 

Per  Curiam.  Rule  refused. 


(a)  See  this  case  at  Nid  Prius,  1  Siari.'  311.    Chiity  on  PI.  1  vol.  561. 
3ded. 
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SHERIFF. 


^ 


1817 

Anonvmous.  21 

DAMS  moved  for  leave  to  amend  a  rule  for  an  Rule  for  anat- 
attacbmcnt  against  the  sherilT  of  NoriliamptuH'  agaimit"an  nn- 
shire,  or  for  an  attachment  against  the  under-sheriff  fhJd^lrth^tb 
for  not  bringing  in  the  body,  the  sheriff  having  died  sheriir  daring 
pending  his  year  of  office.     He  moved  this  on  the  3g.i.c.*15.«.8. 
3  Geo.  1.  c.  15,  s.  8.  which  makes  in  such  an  event  Jntbc^tin! 
the  under-sheriff  responsible  for  the  discharge  of  his  '^wice  («). 
office. 

Lord  Ellenborough  C.J.  seemed  to  doubt  whe- 
ther the  act  had  any  retrospective  application,  and 
whether  therefore  it  would  apply  to  any  thing  which 
took  place  before  the  death  of  the  sheriff. 

AdamHy  in  answer  to  this,  observed  that  no  rule  to 
bring  in  the  body  had  been  served  on  ihc  late  sheriff; 

(a)  By  the  Btntutc  3  Geo.  1.  c.  15.  s.  8.  it  is  enacted,  **  that  if  any 
sheriff  of  any  counXy  oi  England  or  Hales  &hall  happen  to  die  before 
the  expiration  or  determination  of  his  year,  or  before  he  be  lawfully  su- 
perseded, in  such  case  the  under-sheriff,  or  deputy-sheriff  by  him  ap- 
pointed, shall  nevertheless  continue  in  his  office,  and  shall  execute  the 
same  and  all  things  belonging  thereto  in  the  name  of  the  deceased  sheriff, 
until  another  sheriff  be  appointed  for  the  said  county,  and  sworn  as  di- 
rected ;  and  the  said  deputy-sheriff  or  under-sheriff  shall  be  answerable 
for  the  execution  of  the  said  office  in  all  things,  and  to  all  respects,  in- 
tents, and  purposes  whatsoever,  during  such  interval,  as  the  high-sheriff 
so  deceased  would  by  law  have  been  if  he  had  been  living ;  and  the  secu- 
rity given  to  the  high  sheriff  so  deceased  by  the  said  under-sheriff,  and  his 
pledges,  shall  stand,  remain,  and  be  a  security  to  the  king,  his  heirs  and 
•occessors,  and  to  all  persons  whatsoever,  for  such  under-sheriff's  due 
performance  of  his  office  during  such  interval." 

VOL.  II.  2    D 
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1^17.        that  it  had  been  applied  for  and  obtained  before  his 
Amontmoub.   death,  but  before  the  service  thereof  he  died ;   and 
thereupon,  after  his  death,  it  was  served  on  the  under- 
sheriff,  who  returned  cepi  carpus. 

Lord  Ellenborough  C.  J.  granted  a  rule  Nisi. 

Adams  intimated  that  it  was  usually  a  rule  absolute 
in  the  first  instance. 

Lord  Ellenborough  C.J.  In  a  case  like  this, 
under  the  statute  by  which  a  new  liability  is  cast  upon 
the  under-sheriff,  depending  in  a  great  degree  on  the 
facts,  it  should  be  a  rule  nisi  only. 


Anonymous. 


1815. 

26th  J%. 

AttMOim^trt'    MT^OX    moved    for  an   attachment   against  the 
STtb^ff^  sheriff  for  not  selling  under  a  vendiHanem  «r- 

ooi  aelUiig  un-  ponas;  contending,  that  as  the  sheriff  had  returned 

that  be  had  seized  goods  sufficient  to  cover  the  debt, 


J^J^^  and  had  only  sold  part,  for  want  of  buyers,  he  was 
cwdd  not  sell  liable  to  this  proceeding,  admitting  that  he  had  not 
buyers.  done  his  duty ;  and  he  mentioned  the  case  of  Cameron 

v.  Reynolds,  coram  Lord  Mansfield. 

Dampibr  J.  said  he  believed  there  were  cases  in 
which  attachments  against  the  sheriff  had  been  re- 
fused, where  crops  had  been  taken  and  not  sold. 

Knox  said  that  case  was  mentioned  in  the  odc 
above,  and  overruled  there. 

Dampibr  J.  said  that  must  be  taken  with  respect 
to  the  subject  matter,  and  an  attachment  will  not  be 
granted  unless  you  can  shew  by  affidavit  that  the 
sheriff  ib  trifling  with  the  Court. 
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Knox  said  that  this  was  the  only  remedy.  1815. 

Akontmovs. 
Dampier  J.   said  he   thought  he  might  have  a 

second  vetidiiionem  exponas  to  sell  the  goods  which  re- 
mained unsold. 

Rule  refused. 


Anoxymous.  ^^^^' 

AN  action  was  brought  against  three  defeiJlll^ts^  Wmm-tkut 

two  of  whom  were  arrested,  and  put  in  bail,  and  feJZuiti^  fvo'~ 
the  plaintiffs  took  an  assignment  bf  the  ball  bonds ;  ^jJS'jSr 
and  as  to  the  third,  the  sheriff  returned  n6n  est  inven^  MM»  and  fhe 
His;  the  plaintiff  not  being  satisfied  With  this,  ruled  nn  stiimniciit 
the  sh^iff  to  bring  in  the  body ;  and  now  keSl  miu 

tothethiidy 
the  iheiiffre- 

jfbboU  moved  to  discharge  the  rale.  tamed  mm  ett 

hwaUm,  under 
these  dream- 

Per  Curiam.    The  rule  must  be  discharged,  be-  Gj^SisiW- 
cause  as  to  two   defendants,   the   plaintiff  has  dis«  f^.  ^^  mle  to 

brmg  in  the 

charged  the  sheriff  by  taking  an  assignment  of  the  bodj. 
bail-bonds;  and  as  to  the  other,  the  body  cannot  be 
brought  in. 

Rule  to  bring  in  the  body  discharged. 


2o2 
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SETTING  ASIDE  AND  STAYING 

PROCEEDINGS. 


1815.  q.  t.  against  Smith. 

Itt  Jtaut 

Th  tof   Tl^-^-^-^^^'^*  shewed  cause  against  a  rule  of  the 

the  party  ta  Attorney-General,  to  slay  proceedings  in  this 

moiety  of  a  pe-  gui  tam  action,  which  was  founded  upon  the  Strand 
paiS^henotbe-  ^'^^g^  Act,  which  gave  an  action  against  any  director 
ingtheplaintiffy  becoming  a  contractor  for  any  thing  for  the  bridge, 
in  proeecatiiig  and  gave  the  penalty  to  the  informer,  and  the  pro- 
a^xtfiamaction.  p^etors  of  the  Strand  Bridge. 

The  Attomey-Generars  objection  was,  that  the  pro- 
prietors of  the  Strand  Bridge  did  not  consent  to  this 
action,  and  that  by  making  them  plaintiffs,  they  were, 
contrary  to  their  consent,  subjected  to  a  responsibility 
for  costs.  But  upon  reference  to  the  precipe  upon 
which  the  Attorney-General  relied,  it  appeared  to  be 
only  in  the  usual  form,  and  which  directs  the  de- 
fendant to  render  to  the  plaintiff  and  the  proprietors 
the  penalty;  but  this  does  not  make  them  plaintiffs, 
and  it  must  be  so. 

HoLROYD  J.     They  are  not  liable  to  costs. 

Rule  discharged. 


Anonymous. 


ID 


1815. 

19M  jipriL 

The  Court  will  d2f.IFF0RD  moved  to  Stay  proceedings  either  i 
"?*,P!KJ^^  the  action  for  the  false  return,  or  on  the  dis- 

plaintiff  from  ' 

proceeding  at    tringas  against  the  late  sheriff,  for  a  return,  the  plain- 
by  action  for  a  tiff  having  proceeded  by  both  remedies. 

hht  retonii  and  a  dutringaa  to  make  a  return. 
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Bayley  J.  granted  the  rale;  but,  as  Gaselee  sug-        1815. 
gested,  that  it  was  the  last  day  for  the  return  of  the    xnontmoub, 
distringas,  he  said  there  must  not  be  a  stay  of  pro- 
ceedings ;  however,  the  Court  granted  a  rule  nisi ; 
and  now 

Gaselee  shewed  cause  against  the  rule  being  made 
absolute ;  and 

LoHD  Ellen  boeough  C.  J.  asked  the  other  side  if 
they  would  bring  the  money  into  Court ;  if  not,  they 
would  permit  them  to  pursue  every  remedy  they  have 
to  procure  justice. 

Scarlett  and  Giffbrd,  contra,  stated  that  there  was  a 
distringas  against  the  late  sheriff,  and  an  action 
besides. 

Dampier  J.  We  must  studiouslv  avoid  informa- 
tion  if  we  did  not  see  that  there  has  been  a  collusion 
between  the  defendant  and  the  sheriff. 

Giffbrd.    The  sheriff  could  not  sell. 

Bayley  J.  There  you  are  under  a  mistake;  the 
venditio  exponas  is  only  to  compel  him  to  sell ;  but  he 
may  sell  without  it  if  he  likes^ 

Per  Curiam.  The  plaintiff  is  entitled  to  both 
remedies  ;  and  under  the  circumstances,  we  will  not 
deprive  him  of  either. 

Rule  discharged,  with  costs. 
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}^^^/  GoBEP  agamst  Birt. 

7th  Afay. 

An  action  may  WM/^HITRl^p  tnpved  lo  »€t  ^ide  a  verdict  for  the 
bebronghtina  plaintiff.    The  action  was  brought  on  an  iw- 

when  the  de-  debitatus  assumpsit  for  58/.,  and  defendant  pleaded 
40«.  thooghiT  ^  »€:^-oiff ;  J^e  referred  to  18  Eliz.  for  the  recovery  of 
tid^ft^  ^y     debts  in  the  isle  of  Ely.    The  plaintiff  and  defepdanl 

resided  within  the  isle  of  Ely,  and  the  plaintiff  was 
}irep]u4ed  from  SHiog  in  B^y  otb^  Pourl  ^  PerAe^  v. 
.    Wri^4,  I  EM§t,  353*    Tbf  set-off  reduced  the  de- 
m/md  tq  1!^.  &2. 

Bayley  J.  This  is  not  within  the  words  of  the 
act;  it  was  not  qomoienced  for  a  less  sum  than  40s. 
The  plaintiifs  dei^and  was,  without  the  set-off^  more 
than  40s.  If  he  had  sued  in  the  inferior  court  he 
would  have  been  told  his  demand  was  too  great,  and 
now  ypu  tell  him  it  is  ^qp  little. 

Lord  Ellensorough  Q.  J.  You  would  have  the 
plaintiff  in  a  very  hard  situation.  If  he  had  sued  for 
bis  full  demand  in  the  inferior  court,  you  would  say 
nothing  of  your  set-off,  and  turn  him  round,  because  it 
was  d^eiffed  too  great;  and  here  ypu  ^y  it  is  ^o 
i\\li^,  ^yailing  yp^rself  of  the  set-off. 

Whitred,  The  debt,  as  far  as  the  set-off  goes,  is 
dQslJK>yed. 

Abbott  J«  It  is  not  destroyed ;  one  debt  is  a  set- 
off against  t;he  otljier.  The  statute  giving  the  set-off 
says  expressly,  that  one  debt  may  be  set  off  against 
the  other. 

HoLROYD  J.     I  am  of  the  same  opinion. 
Bayley  J.     If  the  debt  was,  as  you  contend,  de- 
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stroyed,  it  might  be  given  ia  evidence  od  the  general 
issue,  which  cannot  be ;  it  must  either  be  pleaded,  or 
a  notice  of  set-off  be  given. 

Rule  refused. 


CuLLiFORD  against  Dyche. 


1815. 

lOM  Jame. 

JD     BAILEY  shewed  cause  against    a   rule   of  The  Court  of 
A.  MoorCy  to  set  aside  proceedings  for  irregu-  ^u^J^t  sSiy 
larity ;  on  an  affidavit  that  the  debt  was  less  than  405.  proceedings 

"^  merely  on  an 

and  the  parties  resided  within  the  jurisdiction  of  the  affidarit  that 

/.  o  the  debt  was 

county  court  of  Somerset.  under  409. 

Dam  PIER  J.  said  the  Court  never  attends  to  such  a 
suggestion,  unless  the  facts  appear  on  the  declaration, 
or  particulars  of  plaintiff's  demand,  and  not  where 
they  are  merely  shewn  by  affidavit ;  and  that  the 
Court  would  not,  on  such  a  motion  as  this,  decide 
the  merits.  In  this  case  the  affidavits  stated  the  debts 
on  both  sides. 

Rule  discharged,  without  costs  (a). 

(«)  But  see  4  T.  R.  495.    5  T.  R.  64.  ff^hiie  v.  Griffiths,  35  Geo.  3  ;  and 
Tidd,  7th  dd.  537.     2  Price^s  Rep.  8,  contra. 


Anonymous.  ^^^^' 

ISih  Feb. 

JOEAKE  shewed  cause  against  a  rule  obtained  by  Action  maybe 
Starkie,  to  set  aside  proceedings  in  action  brought  ^^^^of^^n^j 
in  Middlesex  for  less  than  405.  aeainst  the  defendant.  Sessions  ia 

^  rill  J         1  •        ^alesfoTgoodB 

who  resided  in  Caernarvon,  for  goods  delivered  to  him  deliirered  to  a 
there,  on  the  ground  that  proceedings  should  have  S^batreceir- 
been  in  the  inferior  court ;  he  relied  on  Handwood  v.  ^  ^  Cajrwor- 

'  von;  and  pro- 

Leester,  2  Bos.  and  PuL  6 17.  and  mentioned  other  ceedlngs  in  ac- 
cases,  and  observed,  that  if  this  application  can  be  ^arstoyed, 
supported,   action   by  late   act   cannot   be   brought  J^^^^JJ. 
under  10/. 


I 
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1815.  Siarkie,  contra^  said  the  affidavit  was  not  sufficient, 

Anonymous,  ^^r  it  did  not  negative  delivery  of  goods  to  the  de- 
fendant at  CaeinarvoVy  it  only  swore  that  they  were 
delivered  lo  the  carrier  in  London. 

Lb  Blanc  J.  This  is  not  sufficient;  the  goods 
might  still  be  delivered  at  Caernarvon  ;  and  if  so,  the 
action  might  be  brought  there. 

Rule  absolute. 


^^^^'  Nabb  asainst  — 


3d  July. 

The Conrt  will     ^M/^^LLIAMS  J.  shewed  cause  against  a  rule  of 

■uy  proceed-  Campbell,  lo  stay  proceedings :  on  an  affidavit 

iDgs  if  a  de-  ' ,  "^    '  " 

fendant  be  sued  that  the  defendant  wab  sued  by  bill  as  an  attorney, 

by  bill  as  an  at-       1         I 

torney,  when     when  he  Was  not  so. 

he  is  not  one. 

Lord  Ellenbobough  C.  J.  He  should  have 
pleaded  it  in  abatement ;  as  if  he  had  been  sued  as  a 
peer,  if  he  was  not  so. 

Campbell  said  that  there  were  no  precedents  of  any 
such  plea,  and  was  about  to  refer  to  a  MS.  case, 
Barlhwaite  v.  Cooper,  when 

Lord  Ellenborocgh  C.  J.  said,  upon  second 
thoughts,  he  considered  that,  as  the  plaintiff  had,  by 
his  own  act  and  allegation,  averred  that  the  party 
was  an  attorney,  and  proceeded  without  any  process, 
S9hen  the  party  was  not  an  attorney,  the  rule  must  be 

Absolute. 
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IQ  1  K 

Shirwell  against  Shaplock  and  others. 

lOM  Nmf. 

fllHE  Attorney-General  moved  to  set  aside  a  non-  Whcnacon^ 

suit.  The  action  was  brought  for  the  non-  ready  to roceive 
delivery  of  rums ;  they  were  unladen  by  the  master  Je  owMn^ 
of  the  ship,  and  entered  at  the  excise,  but  incorrectly,  <*>«  »Wp,  detir- 

,  0118  to  get  their 

and  therefore  they  were  seized.  The  rums  were  ship  clear,  un- 
deliverable  to  Shirwell,  paying  freight ;  he  was  out  of  andcnteHt^' 
town  when  the  ship  arrived,  and  he  did  not  return  till  with  the  exdae, 

'  ^  but  erroneoua- 

ten  days  after;  and  in  consequence  of  his  absence,  ly,  whereby 
the  owners  of  the  ship  bonded  the  rums  as  twenty-one  held  tharthe  ' 
hogsheads  of  rum,  and  in  the  bill  of  lading  the  rum  jI^j^i^JT'to" 
was  described  as  twenty-one  casks,  ten  puncheons,  ten  consignees  for 
pipes,  and  one  smaller  cask,  which  was  illegal.   There  reryof  the 
was  therefore  a  seizure ;  but  the  properly  was  after-  JS™of  "dbt 
wards  ordered  to  be  restored,  on  payment  of  40/.  and  ^'^  *><>*  propcr- 

^  -^  ly  describe  the 

expences.  same. 

Le  Blanc  J.  I  thought  Shirwell  not  ready  to  do 
uhat  he  ought  to  do,  and  the  defendants,  as  owners  of 
the  ships,  had  done  nothing  wrong;  they  were  justi- 
fied in  clearing  their  ship,  and  the  bill  of  lading  did 
not  properly  describe  the  rums,  and  therefore  the 
entry  was  improperly  made;  so  that  the  owner  of  the 
rum  occasioned  the  detention  and  damage,  which  the 
defendant  ought  not  to  bear. 

Lord  Ellbnborough  C.  J.  The  action  seems  to 
have  been  brought  in  a  wrong  form. 

Rule  refused. 
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SPECIAL  CASE. 


181(3. 


Buckle  against  Hollis^  Under'Sheriff'qf  Hants. 

S^^rSlT^   ^^SELEE  move4  for  a  ruk  nisi,  for  the  defendant 
fendnottoad-  to  admit  certain  facts  in  a  special  case,  in  order 

mit  certain  .         , 

hetB  neoeMaiy  io  raise  the  question  intended  to  be  raised  bj  tfae 
^fttTamm^  judge,  and  to  amend  the  order  of  nisi  prius,  or  for  a 

new  t^ial.  The  action  was  brought  against  the  under- 
sheriff,  on  the  statute  for  serving  the  office  of  under- 
dieriff  for  more  than  one  year.  The  cause  was  tried 
before  Chambbe  J.  at  Winchester,  and  a  special  case 

Le  Blanc  J.  \ox\  must  have  the  rule  in  the  alter- 
native, so  as  to  give  the  other  party  an  opportunity  of 
either  admitting  it,  or  settling  it  in  the  only  way  in 
which  the  facts  disputed  in  a  case  can  be  settled,  namely, 

by  a  rule  pisi. 

Rule  Nisi. 

N.  jB.  The  counsel  on  each  side  had  been  before 
Chambre  J.  on  the  subject:  no  cause  was  shewn, 
and  therefore  rule  absolute  for  new  trial ;  but  the  par- 
ties did  not  proceed  to  the  trial  at  the  next  assizes. 


1815. 

Sth  Nov. 


Rfix  against  Smith. 


Rnieiiingnuit-  ^PANKIE,  for  the  prosecutor,   moved    that  the 

^oHMtobe  postea  should  be  handed  over  to  the  prosecutor, 

tiJc*^  °Ttor,  ^°^  ^^  ^  ^*  liberty  to  enter  up  a  judgment,  the  other 

and  for  Mm  to  party  neglecting  to  settle  the  case  reserved. 

be  at  Uber^  to  -n    i      x7*  * 

enter  up  jadg-  Kule  iViW. 

menty  defendant  baring  neglected  to  settle  tbe  case  reserved  in  9110  warranto,  for  uaarping 
oflloe  of  mayor  of  Cohheoter, 


> 
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Sl'AMPS. 


Perkins  against  Potts.  

lOM  iVbv. 

'M3EST,  Serj*  moved  to  enter  a  nonsuit.  This  action  An  apprtiie- 

was  for  building  a  house  for  the  defendant,  and  reqtAn  an 

the  declaration  was  on  an  award  which  had  an  ap-  SJ^^^^S^t 

praisement  stamp,  but  oo  award  aXanu).    Best,  Serj,  it  b  m  the  n»- 

tiiF6  Of  an 

contended  that  it  has  been  decided,  that  where  the  awaid. 
persons  are  only  to  fijc  prices,  qnly  an  appraisement 
|tamp  is  necessary.  But  it  was  here  declared  on  as  an 
award. 

Lord  Ellrnbohouoh  C.  J.^  An  appraisement;  is 
in  its  nature  an  award,  as  far  as  the  subject  matter 
goes.  It  is  in  name  an  appraisement,  but  in  substante 
an  award.     It  is  final  on  the  parties. 

Rule  refused. 


Whbldon  against  Matthews  and  another. 


CAMPBELL  moved  to  enter  a  verdict  for  the  de-  Astmf^ixip^ 
fendant.     The  action  was  for  goods  sold  and  wtee&mwr 
deliveted ;   there  had  ibecn  a  partnership  between  the  ^^^^^J^' 
defeoMlanU,  but  not  by  deed :  the  notice  of  the  disso-  agreement  di- 

TtcHj,  and  not 

lutioa  of  the  partnership  in  paper  was  produced  to  where  it  U 
shew  its  diBsokition.    To  this  Campbell  objected,  that  ^.'^oitb 

there  was  no  stamp.  cridenceofan 

'^  acknowledg- 

ment conUdned 

Lqbd  Ellenbobouioh  C*  J.  A  stamp  is  necessary  noigtamped, 
where  the  instrument  isnseddnrectly  at  an  agreement, 
but  not  where  it  is  intro^biced  merely  incidentally; 
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1815.        otherwise  it  would  be  necessary  to  stamp  all  papers, 
Whzldon     This  was  only  used  as  evidence  of  an  acknowledge 
ySS^lyf^^    ment  by  the  defendants,  of  a  partnership  having  sub- 
sisted between  them. 

Campbell.    That  evidence  I  submit  ought  to  have 
been  rejected. 

Pbh  Curiam.     The  evidence  should  have   been 
admitted. 

Rule  refused. 


STRIKING  OUT  PLEAS,  &c. 


1811. 


2SM  June. 


Cr6kbr  against  Sivewright. 


On  ft  motioii  to  SfTEPHEN  moved  for  a  rule  to  shew  cause  why  he 
52^f  Se*^  should  not  be  at  liberty  to  strike  out  a  plea  of 

iierBlia8ae,aiid  the  general  issue,  and  to  plead  as  of  a  former  term, 

file  a  plea  that  . 

the  plaintiff  was  that  the  plaintiff  had  been  convicted  of  felony  ;  and 
tdoof;  the^dc-  ^^^^  ^^  ^^^  mean  time  proceedings  should  be  staid, 
lendttit  must     j-jg  j^ad  annexed  to  his  affidavit  a  certified  copy  of  the 

pfoaace  acern-  '■ " 

fiedeopyofthe  record  of  a  conviction,  which  the  Court  had  before 

record  of  con-         .  , 

Tiction,  and       said  was  necessary. 

prore  the  iden« 
titj  of  Ae  party 

oonricted.  Ba  YLE  Y  J.  asked  if  the  affidavit  swore  to  the  identity 

of  the  party.  It  appeared  that  the  affidavit  was  headed 
in  the  cause,  and  then  went  on  to  say  that  it  was  the 
record  of  the  conviction  of  the  said  Croker.  Where- 
upon the  Court  granted  a  rule  Nisi. 

On  ^d  July  the  rule  was  discharged,  on  the  plain- 
tiff's undertaking  to  pay  the  money,  when  recovered, 
tf>  the  Lords  of  the  Treasury. 


40] 


STRIKING  OUT  REJOINDER. 


Gerhard  against  Gaskell.  ^^^S. 

28M  AiNf. 

W^ARKEj  J.  shewed  causie  in  the  first  instance,  on  Role  to  produce 

notice^  against  a  rule  moved  by  Chifty,  to  set  be  bS^  J!^^ 

aside  a  rule  to  produce  the  record.     The  r)lea  was,  though  defcnd- 

^  .  '  ant  has  struck 

judgment  recovered.  Replication  nul  tiel  record,  with  outrejoindnrof 
verification,  and  prayer  of  damages.  Rejoinder  by  when  amotion 
defendant,  that  there  is  such  record,  and  day  given  to  ^_^??^  *** 

'  'JO  firgt  instance, 

produce  it.  The  defendant  struck  this  out,  and  then  no  costs  of  op- 
returned  the  paper  book,  with  notice  that  he  would  allowed,thongh 
rejoin  in  due  time.  noticeofmotioo 


was  giTen. 


Chiity  cited  1  Ld.  Raym.  550.  and  TidcTs  Prac.(«) 
where  it  is  said,  that  where  the  repleader  concludes 
with  an  averment  and  prayer  of  damages,  the  issue  is 
not  complete  without  a  rejoinder;  and  in  this  case,  the 
rejoinder  having  been  struck  out,  there  was  no  com- 
plete issue,  and  plaintiiF  was  not  at  liberty  to  rule  to 
produce  the  record. 

BayleyJ.  This  motion  cannot  be  sustained.  When 
judgment  was  pleaded  on  one  side,  and  denied  on  the 
other,  there  was  a  fit  issue.  As  the  motion  is  opposed 
in  the  first  instance,  I  cannot  give  costs.  I  wish 
I  could. 

Rule  refused. 

(a)  7i<fi/,  7th  ed.  782. 
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1813.  Anonymous. 

If  actnie  TOOLLOCK,  F.  moved  for  judgment  for  the  plain- 

i^S^?'^'^  tiff  on  demurrer,  in  a  case  where  there  was  no 

moReraiidDo  areument.     The  cause  had  been  struck  out  of  the 
•tni^Mtof     paper  when  called  on  in  diie  order,  nobody  appearing 

Sip2Rr     *^  P'^y  judgment  for  plaintiff. 
JvdgiMait,  the 

enieMi  A  Lb  Blamc  J.     Where  it  has  been  struck  out,  it 

'*'*  ought  to  be  restored  again. 

ElLBN BOROUGH  C.  J.  said>  from  this  time  wt  will 
not  admit  of  these  motions;  and  if  they  are  struck 
out  they  nmst  be  entered  again  in  regular  coune. 


(a)  Wlien  counsel  has  had  his  hrief  in  due  time,  and  is  accidentally  or 
inadrerlently  absent  at  the  time  the  oonmion  paper  is  called  over,  the 
Court  iHn  noir,  on  his  moving  for  that  pnrpoac^  allo^  hfan  to  take  Jhdg- 
nent  as  if  he  had  been  presentf 


403 


SUBPCENA. 

1815. 

Bennett  against  Jones.  luiTm 

T^&ARRYAT  shewed  cause  against  a  rule  obtained  When  an  officer 

for  an  attachment  agaihst  the  witness,  for  not  seired  with  a 

attending  the  trial  of  a  cause  after  having  been  served  J^^^*^  *^ 

with  a  subpoena  to  produce  judgment  book,  to  prove  duce  a  Jndg- 

daj  of  judgment,  which  date  does  not  appear  by  any  the  penonal 

of  the  records  of  the  office.     It  appeared  by  affidavit,  ^^^h! 

that  when  the  subpcena  was  served  on  Mr.  Jones,  he  necewary,  he 

mnstbeinfonn* 

said  he  would  send  his  clerk  with  the  book.     The  ed  so,  or  the 
clerk  accordingly  attended,  but  not  being  able  to  ex-  gn^t  an  attach- 
plain  the  practice  and  the  nature  of  the  book,  the  JJ^^^g"^^ 
plaintiff  was  nonsuited.  hariiigatteDded 

with  Uie  book, 
though  plaintiff 

Pek  Curiam.    To  bring  the  officer  into  contempt,  was  nonsuited 
the  person  serving  the  subpoena  should  have  stated 
that  his  personal  attendance  would  be  necessary. 

Rule  discharged. 


SURETY. 


1818. 

Atkinson  against  Carter.  25thlZv 

CHITTY  moved  for  a  new  trial,  or  to  enter  a  non-  Th«  considera- 
tion must  be 
suit.     This  was  an  action  on  a  guarantee,  dated  sutedonthe 

in  1817,  and  as  follows:   **  I  hereby  engage  to  pay  ,i^.*B^Eo 
you,    on   Mr.  Thomas  Lamb* $   account,   50/.,   at   the  notice  of  non- 

J      '  '  '  payment  by 

expiration  of  the  usual  credit,  on  the  event  of  any  principal,  or 
deficiency  on  his  part  so  to  do.''     It  appeared  that  surety,  seems 
Lamb  had  become  bankrupt.     Chitly  objected  on  the  "J^SJ^r*^*^ 

proved.   Senib,  "  credit/'  and  **  usual  credit,'*  are  synonymous.    Notice  to  produce,  serv- 
ed at  eight  o'clock  of  evening  before  trial|  too  late. 
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1818.  trial ;  1st.  That  a  consideration  was  not  stated  in  ibe 
ATKixsoy  guarantee.  2d,  That  there  was  a  variance  ;  the  decla- 
0^^^  ration  describing  the  guarantee  as  '*  credit"  generally, 
and  in  the  guarantee  the  e;cpression  was  *'  usual 
credit."  3d.  That  notice  of  the  nonpayment  by  the 
principal,  and  of  demand  of  payment  on  the  defend- 
ant, were  stated  and  were  necessary,  Cro.  Jac.  500.  but 
there  was  no  proof  of  any  demand  on  the  defendant ; 
a  notice  to  produce  a  letter  demanding  payment  was 
served  only  at  eight  o'clock  in  the  evening  before  the 
trial,  which  it  was  submitted  was  too  late  (a). 

Abbott  C.  J.     I  thought  that  the  notice  served  at 
,  eight  o'clock  the  night  before  the  trial  was  too  late.    I 

thought  there  should  have  been  a  demand ;  but  I  re- 
fused to  nonsuit  the  plaintiff  on  that  ground. 

Marryat  and  Gaselee  cited  fi^ain  v.  Walters,  5  East, 
10.  Siade  V.  Gill,  9  East,  and  14  A'es.  jun.  and  con- 
tended, that  if  it  were  necessnry,  the  consideration 
sufficiently  appeared  on  the  face  of  the  guarantee ; 
and  there  was  no  variance,  and  no  demand  or  request 
on  the  principal  or  surety  was  necessary. 

The  Court  intimated  a  decided  opinion,  that  the 
notice  to  produce  was  served  too  late,  and  therefore 
that  the  defendant  was  not  bound  to  produce  the 
letter;  but  they  overruled  the  second  and  third  objec- 
tions, saying  as  to  the  last,  that  no  notice  or  demand 
was  necessary,  for  that  a  surety  was  bound  to  enquire 
^  and  inform  himself  whether  or  not  the  principal  had 

paid  :  besides,  it  appeared  that  the  principal  had  be- 
come bankrupt,  which  excused  a  demand  on  him,  or 
notice  to  the  defendant.  As  to  the  first  objection,  the 
Court  took  time  to  consider ;  and  ultimately  decided 
that  the  guarantee  was  insufficient,fornot  distinctly  dis- 
closing on  the  face  of  it  the  nature  of  the  consideration. 

(a)  5  E^,  Rep.  46. 


40.5 


TITHES. 

]818. 

Paynton,  Qlerkj  against  Isaac  Kirkby.  i3m"7^». 

W^RERE  Serj.  moved  to  set  aside  a  verdict  ob-  Parol  com- 

tained  for  the   plaintiff  at  the   Cambridgeshire  ^tithes  are 
summer  assizes,  before  Mr.  Baron  Graham^  in  an  l?!^!^?!!!!!^"" 

'  '  aiy  and  cease 

action  for  not  setting  out  tithes  in  the  parish  of  Dod-  with  the  occu- 

,.  T  T  t      will.         1  .         o  nation  of  the 

dington.    In  18 12,  Jokn  Ktrkoy  being  then  occupier  ot  tenant.   The 
the  land,  entered  into  an  agreement  for  payment  of  J^^thc 
a  composition  in  lieu  of  tithes  for  sixteen  years,  and  formeroccupier 

is  prima /acte 

paid  such  tithe  until  the  year  18X6,  when  he  gave  up  evidence  of 
the  farm  to  Isaac  Kirkby,  the  defendant.  This  action  "«  w- 
was  brought  against  Isaac  Kirkby  for  not  setting  out 
tithes,  and  for  retaining  them  during  the  year  1816; 
and  in  answer  to  the  action,  the  agreement  with  John 
Kirkby  was  set  up.  The  tithes  in  question  formed  a 
part  of  those  embraced  by  the  contract. 


(a)  It  has  been  detennined  in  a  court  of  equity,  that  where  a  compo- 
sition is  made  for  tithes,  and  the  incumbent  dies,  and  his  successor  re- 
ceives the  next  payment  due  under  the  comporition,  the  executors  of  the 
deceased  incumbent  have  a  right  to  a  rateable  proportion  of  the  money 
paid,  with  reference  to  the  different  periods  of  enjoyment.  Aymley  v. 
Wordsworth^  2  Vet,  and  Btana^  331.  But  see  WiOiama  v.  PowtU^  10  JEw/, 
269.  However,  the  composition  determines  on  the  death  of  the  incum- 
bent, and  his  successor  is  not  obliged  to  g^ve  notice  of  his  intention  to 
take  the  tithes  in  kind  ;  but  if  the  successor,  after  induction  into  the  be- 
nefice, accept  the  compontion,  such  acceptance  will  be  deemed  a  confir- 
mation ;  and  in  order  to  determine  the  composition,  a  regular  notice  must 
be  given.  Bromn  v.  Barlow^  3  Gunltim  on  Tithes,  1001.  Bunburyj  294. 
10  Eiutf  272.  The  notice  to  determine  a  composition  is  analogous  to  a 
notice  to  quit  on  a  holding  of  lands,  and  therefore  should  be  half  a  year's 
notice,  ending  at  the  expiration  of  the  year.  Wyburd  v.  T\u:k,  1  Bos,  & 
FuS.  458.  Tea  v.  PFUsoHy  12  East^  83.  While  the  composition  subsists, 
the  tenant  cannot  set  up  as  a  defence  to  an  action  for  money  due  upon  it, 
that  the*plaintiff  was  nmoniacally  presented.  Brooktfy  v.  Waits,  2  Marsh. 
38.     6  Taunt,  333.  S.  C. 

VOL.  II.  2    E 
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1818.  Batlsy  J.    Od  the  change  of  occupation  the  con- 

Patnton       ^^^ct  was  at  an  end.    It  has  been  determined  (A)  that 

Clerk,  agaifiH   ^11  thcsc  contracts  are  personal,  and  cease   on   the 

Isaac  Kirkbt.  .  "^ 

change  of  occapier  or  incumbent.  When  the  agree- 
ment is  not  by  deed  it  is  merely  personal^  and  ceases 
with  the  chapge  of  occupation. 

Abbott  C.  J.  Tithes  cannot  be  let  except  by 
deed.  The  composition  for  retainer  may  be  by  parol, 
but  then  it  is  personal-  The  evidance  of  what  the 
former  occupier  paid  is  prima  fade  evidence  of  the 
vabie,  unless  a  change  of  circumstances  is  shown. 

Rule  refused. 

(»)  Jf«Mpy«T.Z«rrf#My»T.T.  1818,  WMCItML 
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rii 


rUADE. 


Hayward  agaimt  Young.  ^^^' 

02JASELEE  moved  for  the  defendant,  to  set  aside  a  Abondbfm 
verdict  for  the  plaintifl^  in  an  action  on  a  bond,  tTt^mpTon- 
conditioned  not  to  set  up  as  surgeon  or  man-midwife  ^SJ^^  f^ 
in  the  town  of  AyUsbury,  or  within  twenty  miles  ;  he  iUegai  at  in  re- 
objected  that  this  bond  was  void,  as  in  restraint  of  trade  (a). 
trade. 

Abbott  C.  J.  May  not  the  business  of  an  apothe* 
cary  extend  for  twenty  miles,  and  might  not  the  set- 
ting up  within  that  distance  be  injurious  to  him? 
The  principle  so  luminously  laid  down  and  com- 
mented upon  in  Mitchell  v*  R^nolds,  I  Peere  fVm$, 
181.  where  Lord  C.  J.  Parker  said,  that  it  was  quite 
out  of  the  question  to  argue  it  in  such  a  case,  is  com- 
pletely applicable  to  the  present. 

Judgment  for  the  plaintiff. 


(a)  See  also  4  Etut,  198.  8  Btuif  80,  at  to  argumento  and  rule  on 
thU  subject.  In  Dmnt  r,  Matom,  5  T.  R.  118,  a  bond,  not  to  practise 
within  10  miles,  was  considered  valid. 


Hbarn  against  Griffin. 

Sl#l  JOM. 

/W  B  BOTT  for  defendant,  argued  in  support  of  a  de-  An  agmment 
murrerto  a  declaration,  which  stated  that  plaintiff  ^hSirtS 
was  the  proprietor  of,  the  one  coach,  and  the  defendant  ^^^!^ 
proprietor  of  another,  and  that  an  agreement  was  charge  hichcr 
made  between  them  that  they  Bhaold  not  run  in  oppo-  ^^^'       ^' 

2if 


408  TRADE. 

1815.        sition  to  each  other,  bat  should  each  charge  the  same 
Ujj^^„       prices  to  passengers.    This  stipulation,  it  was  urged, 

agamti       ^|^  Jq  restraint  of  that  competition  in  trade  which  is 
Qiurrw,  * 

so  conducive  to  the  interest  of  the  public,  and  con- 
sequently was  void. 

Ellen  BOROUGH  C.  J.  How  can  you  contend  that 
it  is  in  restraint  of  trade ;  they  are  left  at  liberty  to 
charge  what  they  like,  though  not  more  than  each 
other?  and  by  the  agreement,  particular  days  and 
times  for  each  to  run  in  the  week  are  fixed.  This  is 
merely  a  convenient  mode  of  arranging  two  concerns 
which  might  otherwise  ruin  each  other. 

Abbott  then  observed  that  there  was  a  stipulation  not 
to  be  engaged  in  other  coach  concerns,  and  that  Fagg, 
ofHolbom,  should  not  have  any  concern  in  any  other 
coach.  The  whole  deed  upon  oyer  was  before  the 
Court,  and  the  Court  will  not  support  this  contract ; 
there  is  no  consideration  but  the  mutual  restraint. 
There  is  no  averment  that  they  continued  to  run  their 
coach.  There  was  no  partnership  interest  between 
the  plaintiff  and  the  defendant.  They  were  pro- 
prietors of  different  coaches,  and  the  covenant  was  in 
restraint  of  the  other  coacb^  though  the  party  cove- 
nanting might  cease  to  run. 

Baylby  J.  If  one  ceases  to  run,  is  not  the  con- 
tract then  at  an  end  ?  and  if  you  do  not  perform  your 
part  of  the  contract  you  should  shew  your  excuse. 
A  general  restraint  is  bad. 

Ellenborough  C.J.  If  this  argument  could  be 
sustained,  then  a  covenant  in  an  indenture  of  part- 
nership, that  neither  of  the  parties  should  be  engaged 
in  any  other  business  with  any  other  persons,  would 
not  be  good,  because  it  might  prevent  the  public  from 


TREASURER  OF  COUNTY.  409 

having  the  advantage  of  his  industry  in  another  busi-        1815. 
ness.  Each  contracting  party  here  has  one  day  to  work       hearn 
his  particular  coach.     Nor  is  there  any  limitation  as      ownrni. 
to  size  of  the  coach ;  the  defendant  may  have  a  long 
coach.    This  agreement  does  not  preclude  a  third  or 
more  persons  from  starting  in  opposition  to  plaintiff 
and  defendant. 

This  case  was  afterwards  settled. 


TREASURER  OF  COUNTV. 


W.  B.  Mainwarino,  Esq.  -treasurer  of  the 

County  of  Middlesex.  \^\6. 


TlUNrnt. 


T^ICHOLSON  moved,  on  the  statute  53  Geo.  3.  A  nde  upon  the 


c.  lis.  8.  6,  and  on  a  certificate  of  the  treasurer  A^uaerto 

of  the  county  of  Surrey,  for  a  rule  calling  on  the  JJ^JhTSiS^ 

treasurer  of  the  county  of  Middleiex.  to   pay  over  of  the  county  of 

''  ^  r  J  Smrey  for  the 

money  expended  for  the  relief  of  a  prisoner  in  the  ezpenoe  of  re- 
King's  Bench  and  Marshalsea  prisons,  to  the  treasurer  gj^i^^]^* 
of  the  county  of  Surrey.    He  said  the  statute  pre-  J^S^^^JJ^ea 
scribed  this  mode  of  proceeding,  on  the  production  of  prisons,  on  the 
the  certificate  of  the  treasurer  on  oath,  and  that  the  c.ii3,8.6,  re- 
worda  of  the  statute  are  "  neglect  or  refuse,"  to  the  ^^^^I^SHd 
former  of  which  the  certificate  amounted.  refold  weienot 

fwom  to. 

Bayley  J.  You  should  have  an  affidavit  of  the 
application  and  refusal,  or  that  Mr«  Mainwaring  is  out 
of  the  way ;  and  not  having  that,  the  motion  is  pre- 
mature. 

Rule  refused. 
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TRESPASS  FOR  MESNE  PROFIT. 


1816. 

2d  May. 


Chamibr  and  Flbstow  against  Llingon. 


A  Joint  action     nLOSSETT  Serj.  moved  to  enter  a  nonsuit  in  an 

for  mene  pro-      MM  '' 

fits  may  be  action  of  trespass  quart  clausumf regit,  for  mesne 

^Smiu^  profits.  The  defendant  pleaded  the  general  issue,  and 
K  dttjtoSt**'  /tftmim  tenementum.  On  the  trial  the  record  in  an 
after  recorery  action  of  ejectment  was  produced,  stating  several  de- 
thoogli'tfaere  mises  of  the  present  plaintiffs,  but  no  joint  demise* 
pim^'deiidses  '^^  possession  had  been  delivered  to  an  agent  sent  by 
by  cscb.  the  plaintiffs*  attorney.    The  objection  was,  that  this 

did  not  support  a  joint  action  of  trespass. 

Baylby  J.  Suppose  they  were  tenants  in  com- 
mon. The  judgment  in  ejectment  affirqied  that  some 
title  in  part  was  vested  in  each. 


Lord  Ellen  borough  C.  Jr  Possession  was  de- 
livered to  an  agent  of  both,  which  is  prima  facie 
evidence  of  the  possession  of  both. 

Bay  LEY  J.  It  was  a  general  verdict,  which  aflRrms 
a  title  in  part  in  each. 

Rule  refused. 
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TRIAL. 

Anonymous.  Ll 

3d  July. 

SfCARLETT,  on  a  former  day,  had  obtained  a  rule  An  affidarit, 

to  shew  cause  why  the  trial  should  not  be  put  off,  J^^J**^ 
on  an  aflSdavit  that  a  material  and  necessary  witness  li^^r  to  return 

•     *!.  v  ,  .       »         .  taiadaythere- 

m  tne  cause  was  absent,  and  was  not  (under  circom-  In  mentioned, 
stances  stated  in  the  affidavit)  likely  to  return  till  a  J^jS^ht 

certain  day.  ^  expected 

-^  tlien. 

Gifford  now  shewed  cause,  and  contended  that  the 
affidavit  was  insufficient,  on  the  ground  that  it  did 
not  positively  state  that  he  was  expected  to  return  on 
that  day. 

Lord  Ellenbobouoh  C.J.  An  affidavit  that  a 
material  witness  is  not  likely  to  return  until  such  a 
day,  is  an  implied  assertion  that  he  is  expected  to  re- 
turn then,  and  such  an  assertion  upon  which  perjury 
could  be  assigned. 

Rule  absolute. 


Assignees  of against 


1814. 


9M  AW. 

d^URfVOOD  moved  to  put  off  the  trial  of  five  The  Court  wUi 

causes,  on  the  ground  that  a  petition  was  before  Jnii^f  ^^ca^ 

the  Chancellor,  as  to  the  commission  of  an  act  of  brou^fht  by  the 

»M'f?nees  of  a 

bankruptcy,  and  that  they  could  not  safely  proceed  to  bankrupt,  be- 
trial  before  it  was  heard,  and  that  it  was  to  be  heard  ^^Jd^ 
next  petition  day.  againsrSe 

r  J  commiation  of 


Loud  Ellenborough  C.J.  If  we  granted  this 
rule,  it  would  be  a  receipt  to  carry  all  cases  of  this 
nature  over  the  term,  for  the  party  has  only  to  file  pe- 
tition to  do  so ;  for  it  is  the  course  in  the  Court  of 
Chancery  not  to  hoar  them  till  after  Term. 

Rule  Nisi  refused. 


bankniptqr. 
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TURNPIKE  ACT. 


181^4. 

17a  May. 


Phillips  against  Harper. 


The  exemption  /WBBOTT  stated  that  this  was  an  action  for  money 
nl  tnn^lke  ^^^  ^Q^  received,  to  recover  back  tolls  paid  by 

act,  13  Geo,  3,   __________^_______^___^___ 

c.  84,  from  pay-  ——-——-—-——--—--—-—-.—-—------_—« 

ment  of  toll  by  ^^^  ^h^  g^^j^lg  (13  ^^^  3^  ^^  34^  ^  34J  provides  that  no  toU-gate 
irmMriiwwnMid  '^''^  ^  erected  on  the  side  of  any  tornpike  road*  onlessordered  by  the 
and  not  going  tnistees  at  a  meeting,  after  twenty-one  days  public  notice,  given  in  writ- 
100  yards  ing,  aflixed  upon  all  the  toU-gates  erected  on  such  roads,  and  also  in 

^mon^  isoon-  ^^^^  public  newspaper  circulated  in  that  part  of  the  country,  sped^^ng 
riaoes,  &c.  ~  ^  ifitice  where  such  side-gate  is  proposed  to  be  erected ;  and  unless 
merely  croit-       nine  trustees  at  least  (bang  a  majority  of  those  present)  should  ^n  the 

a  the  road  said  order  at  sndi  meeting ;  and  that  no  person  should  be  liable  to  pay 
tdl  at  any  toll-gate  erected,  or  to  be  erected,  across  or  on  the  side  of  any 
turnpike-road ;  or  be  subject  to  any  penalty  for  any  carriage,  horse,  or 
beast  which  should  only  crou  such  road,  and  not  pass  above  one  hundred 
yards  thereon,  except  o?er  some  bridge,  erected  at  a  considerable  expense 
by  die  trustees  of  such  turnpike-road  i  any  thing  in  this  or  any  other 
statute  notwithstanding.  The  proyisbn  in  tiie  new  act,  3  Geo,  4,  c  126, 
s.  45.  is,  that  no  toll-gate  shall  thereafter  be  erected  on  the  side  of  any 
turnpike-road,  unless  the  same  be  ordered  by  the  trustees  or  commis- 
sioners at  a  meeting,  of  which  fourteen  days  public  notice  shall  have  been 
given  in  writing,  affixed  upon  all  the  toU-gates  erected  on  such  road  within 
ten  miles  of  the  place  where  such  intended  gate  is  to  be  erected,  and 
within  the  trust  for  erecting  the  same ;  and  also  in  some  public  news- 
paper circulated  in  that  part  of  the  country,  specifying  the  place  where 
such  toll-gate  is  proposed  to  be  erected  ;  and  unless  five  trustees  or  com- 
missioners, at  least,  shall  ngn  the  said  order  at  such  meeting ;  and  the 
exemption  from  toll  is  contained  in  the  32d  section,  which  enacts,  that  no 
toll  shall  be  demanded  or  taken  by  virtue  of  that  or  any  other  act  of  par- 
liament, on  any  turnpike  road,  for  any  horses  or  carriages  whidi  shall 
only  cross  any  turnpike-road,  or  shall  not  pass  above  one  hundred  yards 
ihereon  (the  disjunctive  being  used  instead  of  the  copulative,  and  the 
exception  as  to  passing  over  a  Mdge  erected  by  the  trustees  being 
omitted).  There  appears  to  be  some,  though  very  slight  distinction, 
between  the  case  of  PkiUip$  v.  Harper  and  that  of  Mc^or  v.  Oxenkmm^ 
5  Tmni.  340,  where  the  defendant  passed  through  a  gate,  at  which  the 
tolls  payable  for  carriages  passing  that  road  were  collected,  and  continued 
■  upon  the  turnpike-road  until  he  came  to  a  lane  turning  off  on  the  taate 
ride  of  the  turnpike  road  on  which  he  entered  it  (the  lane  leading  to  his 
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the  plaintiff.  The  defendant  pleaded  the  general  issue,  1814. 
and  a  verdict  was  found  for  the  plaintiff,  subject  to  a  pmLun 
case,  from  which  the  following  facts  appeared :— The  «fir«6M* 
turnpike-gate,  through  which  the  plaintiff  passed,  was 
situate  near  a  bridge.  By  the  turnpike  act,  13  Geo.  3, 
c.  84,  no  side-gate  can  be  erected  without  leave  of  the 
trustees ;  and  no  toll  is  payable  for  only  crossing  the 
road,  and  not  passing  above  one  hundred  yards  there* 
on.  The  bridge  was  not  a  county  bridge.  The 
side-gate  had  been  erected  near  the  bridge  within  the 
last  few  years,  and  long  after  the  passing  of  the  act 
It  was  more  than  one  hundred  yards  from  the  bridge. 
By  an  inclosure  act  the  new  road  was  set  out;  and 
those  who  go  the  new  road  go  only  nine  or  ten  yards 
alov^  the  turnpike  road.  But  it  was  contended,  that  they 
were  liable  to  toll,  since  they  went  along  the  road  in  a 
straight  line,  and  not  in  a  cross  or  oblique  direction. 

Lb  Blanc  J.  Then  the  plaintiff  contends  that  a 
party  is  not  liable,  unless  he  go  one  hundred  yards 
npon  the  road  ? 

Abbott.  Certainly.  The  road  mentioned  is  a  road 
set  out  under  an  Inclosure  Act,  and  not  a  turnpike 
road. 

Lord  Ellen  borough  C.  J.  As  soon  as  a  per- 
son sets  a  foot  upon  a  road,  he  has  used  a  road  ;  but 
here  there  is  an  exception,  if  a  person  uses  a  road  in 
crofstng,  for  one  hundred  yards.  [Dampier  J.  The 
case  states  that  he  was  passing  along  the  road  towards 
Abingdon.  Abbott  said  that  was  another  trust.  ] 
These  acts  apply  to  the  particular  district  to  which 


lime-kilB) ;  he  did  not  pats  along  the  turnpike  road  quite  one  hundred 
yards,  and  did  not,  aa  the  caae  stated,  croH  the  road.  The  Court  how- 
eTer  held  ^  caae  within  the  exemption ;  and  said,  that  the  statute  meant 
to  exempt  carriages  making  a  Tery  slight  use  of  the  road. 


Haktbr. 
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1814.        they  refer;  and  the  tolls  should  be  applied  to  the  re- 
p^j^„,g      pairs  of  that  district.    Here  the  toll  becomes  payable 
within  the  district  of  the  trustees. 

Abbott  said  the  difference  arose  from  the  circum- 
stance of  the  tolls  being  payable  according  to  the 
quantity  of  road  passed  over;  viz.  one  hundred  yards. 
The  first  question  is,  what  is  meant  by  such  road :  the 
crossing  is  not  the  material  part  of  the  section. 

Dam  PIER  J.  Crossing  might  raise  a  sine  qua  non  : 
crossing  and  keeping  on  one  hundred  yards,  are  the 
words  of  the  act. 

Lord  Ellenborough  C.J.  The  words  arecross- 
ing  the  road. 

Dampier  J.    He  must  cross. 

LoRi>  Ellenborough  C.J.  Crossing  is  the  prin- 
cipal part  which  the  legislature  meant  to  privilege. 

Bay  LEY  J.  It  is  substantially  the  same  road, 
though  under  different  trusts. 

Lord  Ellenborough  C.  J.  This  general  act  ap- 
plies to  all  turnpike  roads.  The  words  **  across/'  Slc. 
are  too  strong  for  us  to  get  over. 

Le  Blanc  J.  Your  argument  would  go  the  extent 
of  shewing,  that  if  a  man  had  a  house  within  one 
hundred  yards  of  a  turnpike-gate,  he  would  never  pay 
the  toll. 

Gaselee,  amicus  curia,  referred  to  a  late  case  from 
Devonshire^  reported  in  the  last  number  of  Tawnton 
{Major  V.  Oxenham,  5  Taunt.  340). 

Dampier  J.  There  they  went  out  on  the  same 
side  of  the  road. 

Nonsuit  entered. 
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UNDERTAKING. 


1815. 

Anonymous.  

W  AWES  V.  shewed  cause  against  a  rale  obtained  A  genenian- 
by  RoiSf  calling  on  Messrs.  Wiltshire  and  Baulton,  tSon^u/J^ 
attoroies  for  the  defendant,  to  put  in  bail  pursuant  to  5^^Ji^^SS« 
their  undertaking,  which  had  been  given  before  the  himtoDutla 
action  was  brought,  ''  to  appear  to   any  process.'^  prooe«(a). 
Bailable  process  had  been  sued  out,  indorsed  for  1000/. 
Lawea  contended,  that  under  this  undertaking  the  at- 
tomies  were  not  to  be  called  upon  to  put  in  bail. 

Ro9t,  contra,  contended,  that  as  the  debt  was  1000/. 
and  the  defendants  had  refused  to  pay,  the  undertaking 
must  be  understood  between  the  parties  to  apply  to 
bailable  process. 

Per  Curiam.  The  undertaking  must  be  under- 
stood to  apply  simply  to  the  appearance  in  the  cause, 
and  not  to  the  putting  in  of  special  bail.  It  is  the 
usual  practice.  It  was  only  intended  to  save  trouble, 
and  to  prevent  the  defendant's  being  personally  served 
if  it  was  common  process. 

Rule  discharged  with  costs. 

[There  was  no  arrest,  although  Lawes  contended 
there  had  been  something  equivalent  to  an  arrest, 
which  was  a  waiver  of  the  undertaking.  But  the  case 
was  not  decided  on  that  ground.] 

(a)  But  an  attorney's  undertaking  to  pat  In  special  bail  made  ta  the 
plaintiff,  may  be  enforced  by  attachment.  Stdgwvrlh  v.  5/wrr,  4  Btuit 
329.      1T.R.422.  7W,231. 
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VENDOR  AND  PURCHASER. 


King  against  Price. 

lt<  vendor  of  fllHIS  was  an  actioD  for  the  keep  of  a  horse.  The 
idndt  the  cou-  defendant  had  sold  a  horse  to  the  plaintiff,  &nd 

lo&Mv^-  afterwards  rescinded  the  contract;  and  the  question 
S  ^  i^J^  ^^  ^  ^  ^^  liability  of  the  defendant  for  the  keep  of 
dnriiy  the  time  the  horse,  which  had  been  delivered  to  the  plaintiCat 

tfae^or  the     ^^  ^^^^  ^  ^^  SOldf  <^^  ^^  ^>^^^  ^^?^  by  b^  1^^ 

*°"*'**^  the  contract  was  rescinded. 


Abbott  C.  J.  The  defendant  having  rescmded 
the  contract  entered  into  by  his  wife,  for  the  sale  of 
the  horse,  at  some  distance  of  time  after  the  contract 
was  made,  must  nevertheless  be  taken  to  have  re- 
scinded it  from  the  day  it  was  entered  into.  The 
horse  was  kept  by  the  plaintiff  in  the  intermediate 
time,  and  it  was  received  back  by  the  defendant,  im- 
proved in  value  by  the  keep  which  the  plaintiff  had 
bestowed  upon  it.  We  think,  therefore,  that  the  ver- 
dict, by  which  the  defendant  is  rendered  liable  for  the 
keep,  is  correct. 

Rule  refused. 
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VENUE. 


Shbpheard  against  Hall.  ^^' 

I7M  Ifim. 

M^ARRIOTT  moved  to  change  the  venue  in  an  Venne  changed 
action  of  assault.  i^J!^^ 


assaolty  nde 
abtolate  in  finC 


The  Court  much  doubted  whether  it  was  allowed  *^*''**^ 
in  assault^  and  at  first  granted  a  rale  nisi. 

But  Gumey,  amicus  curuB,  having  stated  that  it  had 
been  done  in  actions  for  criminal  conversation,  and 
libel.  (See  Gerard  v.  Hodge,  10  East,  32.  3  Term 
Rep.  30.    1  Brod.  and  Bifigh.  299.) 

Thb  Court,  after  consideration,  informed  Marriott 
that  he  might  take  his  rale  absolute  in  the  first  in- 
stance. 


Anonymous. 


1816. 

24tk  May. 


QfPANKIE  moved  to  discharge  a  rale  to  change  the  A  motion  to 

venue.    The  action  was  by  original  against  three  ^MKe^^umot  be 
defendants,  and  the  motion  to  chanee  the  venue  was  "J^^  5^^  ®' 

'  ^  three  defend- 

by  one,  the  other  two  having  suffered  judgment  by  anti  without 

default.  There  were  many  cases  which  decide  (a),  that  the  other  two,, 
where  there  are  more  than  one  defendant,  the  venue  JJf'til^hSd" 
cannot  be  changed  by  one,  because  he  cannot  oblige  offered  jndg- 

nient  by  de* 

the  others  to  undertake  that  error  shall  not  be  assign-  bolt,  ud  eol- 
ed  for  want  of  an  original.  SSftiJ^Ju 

-_----^------».-.-.^.-------.---.-...-.----.— -..—.-------^   was  ramited, 

(«)  Fide  BrmbMey  and  others  ▼.  iS^gmi  and  others,   5  Tama.  87.  I^—"!^ 
Grooet  V.  Thaciery,  idLfiSl,  b  C.  P.  that  vcmm  cannoi  be  chanfed  into  ^^|  /«^    ' 
coonty  palatine,  in  an  action  by  original,  at  the  instance  of  one  only  oat 
of  sereral  defend|uits. 
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18 16.  Littledale  shewed  cause,  and  suggested   that   the 

Anonymous.   coDseut  of  the  two  Other  defendants  could  not  be  ob- 
tained, because  they  had  colluded  with  the  plaintiff. 

Rule  Nisi. 

On  the  27th  Mayy  the  rule  was  made  absolute,  the 
consent  of  the  other  defendants  being  considered  ab- 
solutely necessary. 


1815.  . 

•    Anonymous. 

Tlie  taiiiig  of     /IDAMS  moved  to  change  the  vtnue  from  Middle- 
tariil  eridence,  9ex  to  Northamptonshire.    The  action  was  against 

u!!S^»  tt  *^  ^^^^^  ^^^  *°  escape.    The  affidavit  did  not  state 
to  oiable  the     whether  the  escape  was  on  mesne  or  final  process. 

bing  bade  the 

vmmtto  Middle-      Dampier  J.    The  issuing  of  the  writ.mnst  be  ma^ 

Mff  on  tiie  usual 

nndertftking;  terial  evidence  here.    They  will  be  able  to  bring  the 

IJJ^^J^^^.  oeniie  back«     But  you  may  have  at  that  risk  a  rule 

^i^ihs  venue  ||jn\    [q  ^^  action  foT  iafrfaiging  a  paitent,  the  venue 

changed  firom  cannot  be  changed  from  Middlesex  to  any  other  county, 

Middtetex  to 
NeTthamficm' 
ekkre  on  a  rale 


Northamptom'     the  patent  being  the  substratum  of  the  action.     Gi- 

meron  v.  Gray,  6  T.  R.  363.     Kensington  v.  Churtles, 


2  M.  and  5.  36. 


i  %  > 


^^^^'  Anonymous. 

2OM  May. 

RideMM^rant.    W  ITTLEDALE  moved  for  a  rule  nisi,  to  change 
^mte^om^om'  ^^^  venue  from  London  to  York.    The  actibn  was 

dim  to  York,  four  witnesses  Imng  at  Leedi  and  only  one  of  the  fiicts  occurring  in  iMmdom^w}. 

(«)  But  see  that  the  ootice  oannot  in  general  be  changed  in  an  action  ona 
bill  of  exchange,  &c.  Tidd,  633,  and  1  T.  R.  571,  argued.  And  it  has  been 
"  held  in  C.  P.  that  in  an  action  by  an  attorney  for  an  escape,  it  is  not  a  suA- 
dent  ground  for  deriating  from  the  gener&I  rule  notto  chiragethe  vemu 
in  such  a  case,  that  thcwitoenes'  on  both  sides  re^e  In  the  eoontf  to 
which  the  venue  is  wished  to  be  changed.  2  ifatth.  152.  lAie  Coot 
howerer  wiU  sometimes  on  a  spedial  gnMind  grant  a  rnlHbirchsilglfli^tike 
venue,  although  it  is  Uid  in  the  proper  county.    See  TVIM^  (S3S,  and  pcet, 


VENUE.  419 

on  a  bill  of  exchange;  and  he  moved  on  an  affidavit,        1814. 
that  four  witnesses  were  at  Leeds,  and  only  one  fact  anoitymous. 
occnrred  in  London,  which  was  admitted.    And  the 
Court,  under  the  special  circumstances  of  the  case, 
granted  a 

Rule  Nisi. 

even  in  an  action  on  a  specialty.  1  T.  R.  781 ;  and  ^«on.  June  20,  1816, 
where  the  venue  was  changed  in  an  action  of  debt  on  bond,  on  an  affida- 
vit that  all  the  witnesses  lived  in  the  county  to  which  the  venue  was  desired 
to  be  altered. 


p^ 


Atkinson  against  Sadler.  ^^^^' 

28lA  June. 

RKE  moved  to  change  the  venue  from  York  to  j^^j^  ^^ 


London,  the  cause  of  action  havins:  accrued  in  gj*n*cd  to* 

'  ^  change  the 

the  river  Humber,  in  the  county  of  York,  on  the  ground  venuetom  York 
that  several  material  witnesses  were  in  the  Greenland  ^tnesset being 
trade,  and  would  be  absent  at  the  time  of  the  York  ^^'^,S^' 
assizes.  would  be  ao- 


The  Court  granted  a  rule  nisi,  to  shew  cause  be- 


sentattlMtline 
of  the  Kril  as- 
sises. 


fore  a  Judge  at  Chambers. 


Anonymous. 


1816. 


12M  fU. 


jnULLER  shewed  cause  against  a  rule  to  change  The  Court  will 

the  venue  in  this  case^    The  action  being  in  co-  JhMgc*  the*  ^ 

venant,  he  contended  that  it  could  not  be  done,  unless  ^mwinanac- 

tiononabreach 

on  some  strong  grounds.      Hodinott  \.  Cox,  8  East,  of  covenant, 
268.      The  venue  was  sought  to  be   changed  from  was  a  vieiT 
Gloucester  to  Somersetshire.    An  application  had  been  J^^'^^l** 
made  for  a  view  to  inspect  a  partly  built  house,  on  the  n^ff  circnm- 
Gloucester  side  of  Bristol^    An  oM  witness  also  who  shewn  to  make 
was  resident  at  the  same  place,  could  not  be  removed.  ^^  ^  ^^^ 

necessary. 

Lord  Ellen  borough  C.  J.    Unless  there  is  some 
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18l6.       preponderating  circumstance,  we  shall  not  take  away 
AifoNTKouff    ^™  ^^^  plaintiflF  the  option  which  he  has  of  laying 
the  venue  in  any  county  he  may  think  proper. 

Gifford  admitted  that  the  view  was  the  only  point 
upon  which  he  could  rely;  and  that  was  not  answered 
bv  the  other  side. 

Lord  Ellxnborough  C.J.  said>  that  if  the  Court 
granted  the  rule,  they  would  have  to  distinguish  ev^ 
case  merely  on  the  ground  of  a  view. 

Rule  discharged. 

PuUer,  for  plaintiff. 
Gifford,  for  defendant. 


1816. 


IMiVW. 


Whitehead  against  Wynne. 


A  pead action    fWfADDY  stated  that  this  case  arose  on  a  writ  of 

for  BOBHreB-        .m 

denoe  mutt  be  error  from  the  Common  Pleas,  on  a  question 

comity  in  whidi  whether  the  venue  had  been  properly  laid.    The  action 
12^]^^      was  brought  under  the  statute  43  Geo.  3,  c.  84,  s.  12, 

for  non-residence,  and  he  contended  that  it  should 
have  been  brought  in  the  proper  county.    31  Eliz, 

c  %}»  s.  f  • 

Heath,  contra,  (after  noticing  that  the  21  Jac.  1. 
c.  4,  did  not  extend  to  subsequent  statutes ;  upon 
which  Lord  Ellenborodoh  C.J.  said,  that  it  was 
settled  by  the  case  of  Barber  v.  TiUon,  3  Mau.  & 
Selw.  429>  that  a  penal  action  must  be  brought  in  the 
proper  county,  by  virtue  of  the  31  JS/«.  c.  5),  referred 
to  the  case  of  Grinuton  v.  MoUneux,  Hobart,  251,  and 
the  marginal  note  there,  as  well  as  the  index,  and  said 
the  question  was,  whether  the  act  charged  here  was  a 
mis-feazance  or  non-feazance.    The  statute  31  Elix. 
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c.  5,  8.  %,  speaks  only  of  offences  done  or  commiied,  18 16. 

and  the  present  action,  which  is  founded  on  the  stat.  ^^^^^^ 

43  Geo*  3,  c.  84,  s.  12,  against  the  defendant  for  wil-  ^''^^ 
fully  absenting  himself  from  hb  benefice,  is  peculiarly 
for  an  act  of  nonfeazance,  and  not  of  mbfeazance,  if 
any  distinction  exbt  between  the  two  terms.    But 

Lord  Ellbnborough  C.J.  said,  that  the  case  in 
Hobart  seemed  to  be  only  a  queried  case^  and  the  mar- 
ginal note  was  merely  an  observation  of  the  reporter ; 
and  that  the  case  stated  in  the  index,  tit.  '*  Recusancy,'' 
was  still  less  maintainable ;  and  also  that  he  could  not 
rely  upon  the  authority  of  an  index,  so  as  to  extend 
the  author's  meaning  beyond  the  import  of  the  body 
of  the  work.  It  was  monstrous  that  the  plaintiff  should 
take  a  clergyman  from  Cumberland  down  to  Cornwall, 
to  try  a  fact  of  this  kind.  And  he  likened  the  case  to 
that  of  a  person  liable  to  the  bankrupt  laws,  leaving 
his  dwelling  house. 

Bayley  J.  referred  to  Barber  v.  Tihon,  3  M.  and 
S.499  {a),  the  doubt  in  which  arose  upon  the  statute  of 
James  I ;  before  that  case,  the  general  words  of  the 
statute  of  Eliz.  were  not  sufficiently  adverted  to ;  but 
it  was  now  clear,  that  penal  actions  must  be  brought 
in  the  proper  county. 

Abbott  J.  read  the  7th  section  of  the  stat.  of  Eliz. 
and  observed,  that  it  alluded  particularly  to  certain 
cases  of  non-feazance,  from  which  a  clear  inference 
arose,  that  acts  of  that  kind  were  within  the  scope  and 
purview  of  the  statute.  It  was  fit  that  the  action 
should  be  brought  where  the  cause  of  action  arose ; 
for  it  would  be  a  great  hardship  to  the  defendants  if 

(«)  See  1  ifar«A,32l,ln  note.  4  Emttf  385. 
VOU  II.  2  f 
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1816. 

Whitehead 

Wtnnb« 


Ihe  law  were  otherwise.  That  hardship  was  iDteaded 
to  be  reijiedied  by  the  statute  of  EHtabeik  (the  recital 
of  which  hh  Lordship  read).  And  he  said,  the  place 
where  the  caose  of  action  arose  is  where  the  defendaot 
ought  to  have  resided. 

JadgmeDt  for  plaintiff  in  error. 


1815. 

25M  Abo. 

Hie  Court  iKD 
onlyanderpsr- 
ticnuur  <drciiiii* 
tUneesgnnt  a 
▼lew,  in  an  in- 
dictment for 
peijniy;  but  a 
Tiewmlbeie* 
ftiaedy  if  diere 
be  anvriak  of 
its  mialea^ng 
the  Jury. 


Anonymous. 

d^URWOOD  moved,  on  behalf  of  the  prosecutor, 
for  a  view,  in  a  prosecution  for  perjury,  alleged  to 
have  been  committed  in  a  cause  in  the  Exchequer 
against  the  present  prosecutor,  for  having  contraband 
spirits  brought  into  his  premises.  The  defendant,  who 
was  a  witness  on  the  trial,  had  sworn  that  the  contra- 
band spirits  were  put  into  the  proseci;itor's  premises 
through  a  hole ;  and  upon  view  it  would  appear  that  it 
was  impossible  there  should  have  been  a  hole. 

Lord  Ellenborough.  Upon  circumstances,  such 
a  view  may  be  given ;  but  in  this  case  it  might  mis- 
lead :  you  may  give  evidence  of  it. 

Rule  refused. 
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1815. 

Anonymous.  

Stk  May. 

MfERENS  shewed  cause  against  a  rule  obtaiDed  by  a  tabsequent 
Andrews,  to  set  aside  judgment  and  execution  ^^Jods^the 
on  a  warrant  of  attorney,  and  to  deliver  it  up  to  be  •'^J^^^J*^/'^ 

cancelled.  attorney,  U  not 

a  widver  of  the 
warrant  of  at- 

Afidnws  contended  that  the  plaintiff  had  afterwards  <on>ey. 
taken  an  assignment  of  the  defendant's  goods,  &c.  for 
the  8«m  for  which  the  warrant  of  attorney  was  given, 
which  was  a  waiver  of  it.    But 

Le  Blanc  J.  said  that  no  such  effect  would  result 
from  taking  the  second  security. 

Rule  discharged,  with  costs. 


Delane  against  Mott. 


1821. 

Zd  Feb. 


M 


OTION  to  pay  back  to  the  defendant  the  costs  of  Where  the 

1      .    ,  1  ^  plaintiff 

an  action,  levied  under  a  warrant  of  attorney  broi^t  an  ac« 
given  for  the  payment  of  an  annuity  granted  by  deed  ^"uj'^'dJS 
to  the  plaintiff,  on  which  the  latter  had  commenced  *nd  afterwards 

.  ,  .   ,  ,  ,.  ,        .  1  ^°^^  a  warrant 

an  action,  which  was  dependmg  at  the  time  the  war-  of  attorney  for 
rant  of  attorney  was  given.     The  defendant  had  been  witlia"proJ?- 
arrested,  and  before  the  action  proceeded  to  declara-  "??».  *^**  ^  , 

^  within  a  certain 

tion,  he  gave  a  warrant  of  attorney  for  the  amount  of  time  the  annui- 
the  annuity  due,  with  a  defeazance  to  pay  the  money  li^^^a beat 

liberty  to  tidce 
out  execution 
for  tlie  sum  spedfied,  together  with  all  coats  incurred  for  or  by  reason  of  the  non-pay- 
ment of  the  annuity ;  held,  that  he  was  not  at  liberty  under  tms  clause  to  take  out  exe- 
cution for  the  costs  of  the  action. 

2  F  2 
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1821 .  within  forty-two  days ;  and  in  default  of  payment,  the 
P^^^Tne*  warrant  of  attorney  contained  a  provision,  that  the 
So^*  plaintiff  should  be  at  liberty  to  take  out  execution 
for  the  annuity  and  interest  thereon,  together  with 
such  costs  us  he  had  incurred  by  reason  of  the  non- 
payment thereof.  The  defendant  not  having  paid  the 
annuity  within  the  time  stipulated,  the  plaintiff  levied 
upon  the  defendant's  goods  for  the  arrears  and  the 
annuity,  together  with  the  costs  of  the  original  action. 
The  question  was^  whether  under  the  warrant  of  at- 
torney, the  plaintiff  was  at  liberty  to  levy  for  those 
costs. 

BayUy  F.  shewed  cause  against  the  rule,  and  con- 
tended that  the  costs  of  the  action  must  be  understood 
to  be  comprehended  within  the  words  of  the  warrant 
of  attorney,  which  provided  that  the  defendant  should 
pay  all  costs  and  charges  incurred  by  the  plaintiff  for 
or  by  reason  of  the  non-payment  of  the  annuity. 

Chitty,  in  support  of  the  rule,  insisted  that  the  words 
referred  to,  would  not  include  the  costs  of  the  action. 

The  Court  being  of  this  opinion,  ordered  the 
plaintiff  to  return  those  costs  which  had  been  levied 
under  the  execution,  leaving  it  to  the  Master  to  exer- 
cise his  discretion  as  to  whether  any,  and  what  costs, 
the  defendant  ought  to  receive  back  in  that  respect. 
But  as  to  the  costs  of  the  execution  under  the  warrant 
of  attorney,  they  certainly  ought  to  be  paid  by  the  de- 
fendant. 

Rule  absolute,  in  so  far  that  the 

plaintiff  should  restore  the  costs 
of  the  action. 
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1816. 

Shilutob  against  Claridge.  

^^  18M  June. 

WM/'ILLIAMS  J.  shewed  caase  against  a  rule  for  A  cough,  an- 

rr  .  1        mi  11  1       leasprored  to 

a  new  Inal.      The  action  was  brought  on  the  be  of  qoite  a 
warranty  of  a  horse,  which  had  a  cough  when  it  was  tu»*Uin  un- 
sold. tooDdneM, 

andaferdict 
for  the  defend* 

Lord  Ellenborouoh  C.J.    If  it  had^  and  the  «nt  was  held 
cough  was  of  a  permanent  nature,  I  have  always  held  the  hone^S) 
that  it  was  a  breach  of  the  warranty ;  and  such  has,  ^^^  ^^ 

1  believcy  always  been  the  understanding,  both  in  the  nn^,  been 

-      .  •  -r\      t    .    ™*^  •  hunting. 

profession  and  amongst  vetennary  surgeons.    Un  that  When  it  b 

understanding  I  have  always  acted,  and  think  it  quite  ^1*^^^  j,^] 

clear.   (See  Elton  v.  Broyden.  4  Campb.  «81.     1  Stark.  ""^^J^^  ' 

127.  2  Eip.  673.     Holt,  C.  N.  P.  630.  1  Hen.  Bla.  17*  puTment  of 

^   o^     f    rt ,  \  «**■  t  l>ot  it 

2  btark.  81.)  is  othenriac 

when  through 

J.  milianu,  for  the  defendant,  urged  that  at  present  J^^  "^^- 
two-thirds  of  the  horses  in  London  have  coughs.  ^  affidavit  of 

the  misconduct 
,  .     of  the  jury  waa 

Lord  Ellbnborough  C.  J.     Be  it  so ;  but  still  it  produced  when 
is  a  breach  of  the  warranty.  was  moved  tor, 

yet  as  it  was 

TindaU  contended,  though  there  was  a  warranty,  yet  ^^|^]f||^ 
the  plaintiff  was  told  that  the  horse  had  been  used  it<^iuK^be 

^  made  use  of 

oitly  on  the  road,  and  had  a  cough ;  therefore  he  had  when  the  rule 
knowledge  of  the  unsoundness,  and  having  sent  it  to  moved;  for  the 
a  hunt,  he  made  an  improper  use  of  it,  and  aggravated  j^^^Sl'^ 

the  disease.  upon  rea^ 

il^  the  other 
party  had  no 
notice  of  it. — It 
may  he  made  part  of  the  rule,  tluU  the  Judge'a  notes  of  the  evidence  of  an  aged  witness 
sbmild  be  read  in  evidence  in  case  he  coukT  not  atteiid  |  but  is  nnneceasary  for  legal  evi- 
dence between  the  same  parties. 
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1816.  Lord   Ellenborough  C.J.    Knowledge  makes 

Shillitoe     no  difference.    There  was  a  case  before  Mr.  J.  Law- 

agahut  rence,  in  which  it  was  held,  and  it  was  there  said,  Uiat 
the  plaintiff  might  rely  upon  the  warranty  only,  and 
not  choose  to  trust  to  his  own  knowledge.  I  have 
always  understood  that  a  cough  is  an  unsoundness : 
the  horse  was  unsound  then  when  he  was  bought ;  and 
there  is  no  proof  of  any  discontinuance  of  that  un- 
soundness,  or  that  he  would  have  got  well  if  he  had 
not  been  hunted. 

Baylby  J.  There  is  no  evidence  of  mismanage- 
ment. 

HoLROTD  J.  The  defendant's  evidence  is  not  at 
all  in  contradiction  of  the  plaintiff's :  he  does  not  at 
all  deny  the  unsoundness  of  the  horse  at  the  time  of  the 
purchase. 

Lord  Ellenborough  C.J.  The  horse  was  bled 
for  the  cold  before  he  was  sold,  and  there  is  no  proof 
that  it  was  a  temporary  cold,  or  that  it  would  be  so. 

9 

Williams  J.  and  Tindale  applied  that  the  rule  should 
be  made  absolute  on  payment  of  costs. 

Raine,  contra. 

Lord  Ellenborough  C.  J.  said  that  it  was  the 
rule,  that  where  the  verdict  has  been  the  error  of  the 
jury,  the  new  trial-  is  always  with  costs ;  but  where 
there  is  any  misconduct  in  the  jury,  Lord  Kenyan  had 
made  an  exception,  and  we  have  also  often  done  so 
since. 

Raine  referred  to  an  affidavit  of  the  misconduct  of 
the  jury,  upon  which  he  had  obtained  the  rule. 
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Bayley  J.     It  is  not  mentioned  in  the  rule^  which        1816. 
18  not  drawn  up  on  reading  the  affidavit.  shillitoe 

Raine  said  he  had  given  it  in  when  he  moved  the 
rule. 

Baylby  J.  said^  then  he  should  have  seen  that  the 
rule  was  drawn  up  properly  upon  it ;  for  otherwise  the 
other  party  had  no  notice  of  it,  and  may  not  have  seen  it* 

Raine  moved,  that  as  one  of  the  witnesses  was  very 
old  and  ill  at  the  time  of  the  .trial,  it  should  be  made  a 
part  of  the  rule,  that  the  Chief  Baron's  note  of  hb 
evidence  should  be  read  on  the  new  trial. 

Lord  Ellbnborouoh  C.J.  said  that  that  might 
be  made  part  of  the  rule. 

Rule  granted  accordingly. 


CASES,    . 


DKTERMINBD   IN 

C|)e  Court  of  Mn^a  Bend[)t 

IN  THE  TIME  OF 

LORD  MANSFIELD, 

PEINCIPALLT 

Between  A.  D.  1780  and  1787  (a). 


Farrinoton  against  Clarke.  ^^Bg. 

Wth  June. 

FIlHIS  was  a  special  casCi  stated  for  the  opinion  of  the  Where  defend- 
Court,  as  follows.  S^a'S^'Sf 

attorney  from 

This  was  an  action  for  money  had  and  received  by  SJl^^l^^Jtoa. 
the  defendant  for  the  use  of  plaintiff.    The  defendant  ^ouht  Bengai 

*  to  the  efttate  of 

pleaded  the  general  issue,  non  assumpsit,  whereupon  a  deceased 

•    •      J       rm.  ^1  .   J     .   debtor,  by  bond 

issue  was  joined.    1  he  cause  came  on  to  be  tried  at  to  plaint^,  and 
the  sitting  after  Easter  Term,  1782,  at  GuildhaU,  Lon-  "^l"^;^ 
don^  before  the  Right  Honourable  the  Earl  of  Mans-  ministration, 
Jield,  Lord  Chief  Justice,  when  the  Jury  found  a  ver-  conUnotie- 
dict  for  the  plaintiff,  damages  254/.,  and  coste  40f.,  ^"pUiilSKn 

the  gronnd  of 

—  "■  ■ — ~ asnbeeqn^t 

administration 
(a)  N.  B.  These  cases  were  decided  at  a  time  when  there  was  no  pub-  obtained  by 

lication  of  reports  in  K.  B.  viz.  between  DmgkuiU  Reports  and  the  Ttna  p^^  cre^Utors 

Reports,  and  haTe  been  selected  from  the  paper  books  and  MS.  of  the  "^  ^^  oonntry. 

late  Afr.  Jastice  jtihmi,  with  the  arguments  and  Judgments  of  the  Court 

in  his  own  hand«writing,  and  are  consequently  very  authentic  and  Talu- 

able.    The  author  is  in  possession  of  a  con^erable  collection  of  the  BfS. 

of  that  learned  Judge. 


Clarke. 
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1782.        subject  to  the  opinion  of  the  Court  on  the  following 

case  :  That  at  the  time  the  defendant  received  the  ef- 

agaiMtt  fects  now  in  his  hands,  the  plaintiff  was  a  bond  cre- 
ditor of  one  William  Flaw.  That  the  defendant  re- 
ceived the  effects  of  the  said  William  Flaw,  under  an 
administration  obtained  by  him  in  Bengal,  as  attorney 
for  the  plaintiff,  and  uod^  a  power  of  attorney  granted 
to  him  for  that  purpose.  That  the  defendant  arrived 
in  England  aboat  the  month  of  December,  1781,  hav- 
ing the  said  sum  of  254^.,  the  amount  of  the  effects  he 
so  received,  in  his  hands,  and  he  still  holds  the  same. 
The  administration  was  decreed  to  Pla»*%  widow,  by 
the  Prerogative  Court  of  Canterbury,  in  November, 
1781.  That  Messrs.  Hodges  and  Hill,  two  of  the  said 
William  Plants  bond  creditors,  are  the  present  admi- 
nistrators of  his  estate,  under  a  renunciation  made  by 
his  widow,  in  the  Prerogative  Court  of  Canterbury,  in 
February,  1782.  That  the  defendant  had  notice  after 
the  commencement  of  the  action,  but  before  the  trial 
of  the  cause,  from  the  said  Messrs.  Hodges  and  Hill, 
not  to  pay  the  said  sum  of  254f«  to  the  plain- 
tiff, but  to  retain  it  for  their  account,  as  the  adminis- 
trators in  England  of  the  said  William  Flaw*B  effects. 
The  question  for  the  opinion  of  the  Court  was,  whe- 
ther the  plaintiff,  by  virtue  of  the  administration  grant- 
^  in  Bengal  to  the  defendant,  as  his  attorney,  or  the 
said  Messrs.  Hodges  and  Hill,  by  virtue  of  the  admi- 
nistration granted  to  them  here,  were  entitled  to  the 
effects  of  the  deceased  WHliam  Flaw,  received  by  de- 
fendant :  if  the  Court  should  be  of  opinion  that  the 
plaintiff  was  entitled  to  recover  in  this  action,  then  the 
verdict  to  be  entered  for  the  plaintiff,  damages,  £54/., 
and  costs,  409. :  but  if  the  Court  should  be  of  opinion 
that  the  plaintiff  is  not  entitled  to  recover  in  this  ac- 
tion, then  the  verdict  to  he  entered  for  the  defendiant 

Rous  for  plaintiff.    The  defendant  has  acted  soldy 
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as  the  attorney  for  plaintiff,  and  therefore  he  cannot  1782. 
be  permitted  to  set  up  the  right  of  a  third  person  ;  but  p^hr,„^toi* 
even  if  the  rights  of  the  different  administrators  should  agauut 
be  brought  in  question,  that  of  the  plaintiff  is  prefer- 
rable.  The  plaintiff's  administration  is  prior  to  that 
of  the  defendant.  The  defendant  must  contend  plain- 
tiff's administration  is  a  nullity,  otherwise  it  stands 
unrepealed.  The  jurisdiction  under  which  the  plain- 
tiff claims  administration  is  local,  and  in  rem  1  Salk. 
29— 37.  Here  there  is  an  express  authority  by  parlia- 
ment to  erect  this  jurisdiction.  The  13  Geo.  3« 
gives  them  ecclesiastical  jurisdiction,  and  power  to 
grant  administrations  and  probates.  Here  administra- 
tion is  granted  to  defendant  as  plaintiff's  attorney 
(who  is  a  bond  creditor).  When  (as  in  this  gase)  there 
is  no  application  on  the  part  of  the  next  of  kin,  the 
Court  may  grant  authority  to  any  person  to  collect  the 
effects,  &c.  The  administration  stands  unrepealed,  and 
is  granted  to  the  defendant  merely  as  attorney  for  the 
plaintiff;  and  the  defendant  being  administrator  of  the 
deceased,  and  attorney  to  the  plaintiff,  his  receipt  of 
money  to  the  account  of  the  plaintiff's  debt,  is,  in 
effect,  payment  of  it  to  the  defendant,  as  the  plain- 
tiff's agent*  The  defendant  was  bound  to  pay  it  over 
to  the  plaintiff  when  he  received  it;  and  being  receiv- 
ed before  administration  granted  here,  a  payment  to 
the  plaintiff  would  be  a  due  administration  of  the  assets. 

Law,  for  defendant.  The  point  is,  whether  the  ad- 
ministrator, acting  under  an  administration  in  Bengal, 
can  retain  the  effects  after  he  comes  into  England 
against  the  administrator  here.  I  admit  he  had  au- 
thority to  receive,  to  distribute,  and  pay,  and  do  every 
necessary  act  there.  He  might  have  retained  for  his 
own  debt,  but  not  for  the  debt  of  the  plaintiff.  The  de- 
fendant must  answer  to  the  creditors,  for  baving.taken 
on  himself  the  character  of  administrator  ;  he  must  pay 
according  to  priority ;  he  could  not  pay  the  plaintiff  his 
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1782. 

Farkinotok 

against 

Clarkb. 


debt  if  there  werejudgmentsexisting.  If  there  was  no  ap- 
plication of  theassets,  during  the  operation  of  law^  to  pay 
the  plaintiff's  debt,  there  was  none  in  fact;  and  having 
made  none  before  he  came  over  here,  the  claim  of  the 
administrator  here  is  superior  to  the  plaintiff's.  SaUc. 
306.  The  character  of  attorney  and  administrator  do  not 
interfere.  Assets  abroad  might  have  been  collected 
in  Bengal  under  a  prerogative  administration,  before 
the  regulating  act  of  13  Geo.  3.  He  cited  3  P. 
IVnu.  36g.     1 1  Fin.  Ab.  tit.  Executor. 

Per  Curiam.  Defendant  acted  under  authority 
from  the  plaintiff,  and  retained  the  money  for  plaintiff, 
and  it  is  as  a  payment  to  him.  Defendant  cannot  pay 
it  into  the  hands  of  another  person,  who  only  wants  to 
get  the  assets,  that  he  may  retain  for  his  own  debt. 

Judgment  for  plaintiff. 


1784. 

lUk  Aii^. 

If  aftar  refer- 
enee  by  bond, 
one  of  several 
oftheobHgees 
<fiei  before 
award  made, 
the  arbitrators 
cannot  award  a 
payment  to  the 
snrfifoi'B  and 
txtcoton  of 
deoeaied.  and 
that  they  ihaU 
releaie  obli- 
gors. Qm.  If  the 
award  wonld 
have  ben 
good,  if  made 
onaarviving 
obligees  only 


Edmunds  and  others  against  Cox  and  others. 

T|EBT  on  bond,  dated  2ist  July,  26th  year  of  the 
reign,  given  by  defendants  to  Elizabeth  Kent 
and  plaintiffs,  for  the  payment  of  300/. 

Plea,  after  craving   oyer  of  bond  and  condition, 
states  the  latter  as  follows  : 

*'The  condition  of  this  obligation  is,  that  if  the  above 
bounden  defendants,  B.  C.  and  J.  C.  and  every  of 
them,  their,  and  every  of  their  heirs,  executors,  and 
administrators,  for  their  and  every  of  their  parts  and 
behalfs,  do  in  all  things  well  and  truly  stand  to,  obey. 


(a)  See  1  Aiarth,  366.  Death  of  a  party  before  award  made,  is  a 
rtvocation  of  the  arbitrator's  authority,  wliere  cause  referred  by  order  of 
nitiprimt,  and  verdict  taken  subject  to  award,  unless  expressly  provided 
for.  2  B»  and  ^.  394.  Parties  should  always  insert  a  clause  in  the  bond 
or  agreement  of  arbitration,  or  in  the  order  of  niti  priutg  to  obviate  tliis 
effect  aridng  firom  the  death  of  dther  party.  Id,  ibitL  Death  b  a  revoca- 
tion of  authority,  even  in  equity.    See  17  Fu,  241. 
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abide,  perform,  fulfil,  and  keep  the  award,  order,  arbi-        1784. 
trament,  final  end  and  determination,  of,  &c.  3.F.^     edmuhd* 
of,  8tc.  Gent,  and  T.  W.^  of,  8cc.  or  any  two  of  them,      *^  ^^* 
arbitrators  indifferently  named,  elected,  and  chosen,  as  Cox  amiatkert. 
well  on  the  part  and  behalf  of  the  above  bounden  de- 
fendants, as  of  the    above  named    E.  K.  and   the 
plaintiffs,  to  arbitrate,  award,  order,  judge,  and  deter- 
mine of  and  concerning  all  and  all  manner  of  action 
and  actions,  cause  and  causes  of  action,  suits,  indict- 
ments, prosecutions,  bills,  bonds,  specialties,  judg- 
ments, executions,   extents,   quarrels,    controversies, 
trespasses,  damages,  and  demands  whatsoever,  at  any 
time  or  times  heretofore  had,  made,  moved,  brought, 
commenced,  sued,  prosecuted,  done,  suffered,  commit- 
ted, or  depending  by  or  between  the  said  parties,  or 
any  of  them,  so  as  the  said  award  be  made  in  writing 
by  the  said  arbitrators,  or  any  two  of  them,  on  or  be- 
fore the  5tb  day  of  November  next  ensuing  the  date 
hereof,  then  this  obligation  to  be  void,  or  else  to  re- 
main in  full  force.    And  the  said  several  obligors  do 
consent  and  agree,  that  this  submission  to  the  award 
above  mentioned  shall  be  made  a  rule  of  his  Majesty's 
Court  of  King's  Bench,  at  tVestmimter  :^  actio  non,  be- 
cause ''  the  arbitrators  in  the  said  condition  above  men- 
tioned did  not,  nor  did  any  two  of  them,  make  any  award 
between  the  said  defendants  and  the  said  £.  and  the 
said  plaintiffs  in  the  said  condition  named,  according 
to  the  form  and  effect  of  the  said  condition;"  conclud- 
ing with  a  verification  of  judgment. 

Replication,  that  after  making  of  the  bond,  and  be- 
fore 5th  November,  in  the  condition  thereof  mentioned, 
the  said  E,  K.  died,  having  by  her  will  appointed  M.  K. 
and  W.  £.  her  executors;  that  two  of  the  arbitrators^ 
after  her  death,  made  their  award,  thereby  awarding, 
that  defendants  should  pay  unto  the  plaintiffs,  and  the 
said  executors  of  E.  K,  the  sum  of  70/.,  in  full  dis- 
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clinrgf  of  rtll  monies.  &c.  due  or  owing:  by  del'endantf 
unio  the  stud  E.  K.  mid  the  said  ptaintifT's,  or  any  of 
mdoih^i  them,  upon  any  accounts  before  the  execution  of  the 
ix'a^!d^hTi.  •'Olds  of  nrbilralion  ;  and  that  all  actions,  &,c.  should 
cease  i  and  that  the  executors  and  plaintifTs  should 
give  releases  to  defendants.  The  defendants  did  Dol 
pay  the  sum  awarded. 

Demurrer  to  this  replication,  assigning  a6  cautes, 
"  For  that  it  appears  in  and  by  the  coodilioD  to  the 
said  writiDg  obligatory  annexed,  that  the  award,  (if 
any  made,  ought  to  have  been  made  between  the  said 
defendants  and  the  said  E.  K.,  and  the  said  plain- 
tiffs; and  for  that  the  said  defendants  have,  ia  and 
by  their  plea  aforesaid,  alleged  and  pleaded,  that  the 
said  arbitrators,  in  the  condition  above  named,  did  not, 
nor  did  any  two  of  them,  make  any  award  between 
those  parties  in  the  said  condition  named,  according 
to  the  form  of  the  said  condition ;  and  for  that  it  ap- 
pears in  aod  by  the  said  plea  so  pleaded  in  reply,  that 
the  said  pretended  award  therein  set  forth  was  not 
made  between  the  said  parties,  but  was  made  after 
the  death  of  the  said  E.  K.,  and  therefore  the  »aid 
plea  so  pleaded  in  reply  is  not  any  answer  to  the  said 
plea  of  the  said  defendants,  by  them'  pleaded  in  bar  in 
form  aforesaid.  And  for  that  the  power  of  the  arbi- 
trators to  malce  any  award  of  and  concerning  the  pre- 
mises to  them  referred,  ceased  upon  the  death  of 
the  said  £.  K.,  and  tlierefore  the  pretended  award 
aforesaid  is  null  and  void  in  law,  and  as  if  no  award 
had  been  made  of  or  concerning  the  premises  referred 
as  aforesaid ;  and  for  that  the  said  replicatioo  is,  in 
other  respects,  uncertain,  insafhcient,  and  informal," 
&c.     Joinder  in  demurrer. 

Morgan,  for  the  defendant.  The  question  in  this 
case  is,  whether  the  power  of  the  arbitrators  was  Dot 
determined  by  the  death  of  Eiizabelh  Kent,    I  contend 
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it  is  revoked,  upon  the  authorities  in  d  Fin.  Abr.  434.         1784. 
1  Damen  Ab.  670,  pi.  4.  Sir  IV.  Jones,  338.     At  com-      eomukds 
mon  law,  the  death  of  a  party  before  verdict  and  judg-      ^"'^SJS^' 
menty   was  an  abatement  of  the  suit.    Here  was  a  Con  and  others. 
total  revocation  of  the  power  of  the  arbitrators ;  and 
the  bond  is  not  single,  but  is  to  perform  an  award;  and 
if  there  is  no  award,  there  is  nothing  to  be  performed. 

Bower  for  plaintiff.  The  bond  binds  the  party,  his 
executors  and  administrators  ;  why  should  they  not  be 
comprized  as  to  the  subject  matter  of  the  award  i  If 
the  award  was  made  in  the  testator's  life  time,  the  ex- 
ecutors would  be  clearly  bound  by  it.  This  is  a  joint 
cause  of  action,  which  survives  at  law,  though  in  equity 
only  the  executors  are  to  have  the  benefit  of  it  (a).  If 
the  action  survives,  the  award  is  only  void  as  far  as  re- 
lates to  the  executors.  It  is  good  as  to  the  rest.  2 
^enir.  249 ;  1  Lord  Raym.  247  ;  Salk.  69;  Carth.  378, 
in  support  of  this  argument,  were  cited. 

Per  Curiam.  The  arbitrators  have  considered  the 
executors  as  parties  before  them  ;  that  could  not  be 
done.  Had  the  award  been  between  the  defendants 
and  the  survivors,  it  might  have  been  very  doubtful 
iprhether  that  might  not  have  been  good,  as  the  cause 
of  action  survives.  But  upon  the  form  of  the  present 
award,  the  objection  is  fatal,  as  the  arbitrators  have 
awarded  the  money  to  be  paid  to  the  survivors  and  the 
executors,  and  the  executor,  as  well  as  survivors,  are 
to  give  releases ;  whereas  he  had  no  power  to  order 
the  executors  to  do  the  act. 

Judgment  for  defendant. 


(a)  Sec  1  Eastt  497.    Salk.  444.     1  ChUtf  on  Pleading,  12. 
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GoLDiNQ  against  J.  and  G.  Vauohan. 


17B2. 

Eatier  Term. 

A  demand        'Y^ECLARATION  xu  asiumpsit,  for  goods  sold  and 
^^ioff^iMuiD^  delivered  to  defendants,  and  one  George  Faughan, 

aiminriTor»       the  father,  in  his  life  time,  since  deceased;  also  con- 

mar  be  Joined         ,   , 

with  a  demand   taining  a  count  for  goods  sold  and  delivered  to  defend- 

aitf  he'weie '    ^^^  alone,  and  other  common  counts,  upon  promises 
aoieiytiabie(«).  made  by  them. 

To  this  declaration  the  defendants  demurred,  on  the 
ground  of  a  misjoinder  of  action,  and  assigned  the  fol- 
lowing causes  of  demurrer : 

For  that  the  said  plaintifif  hath,  in  and  by  the  decla- 
ration aforesaid,  declared  against  them  the  said  de- 
fendants, as  surviving  partners  of  a  third  person  ^  to 
wit,  George  Faughan^  the  father;  and  also  against  them 
the  said  defendants,  upon  promises  alleged  to  have 
been  made  by  them  only  ;  and  therefore  it  appears,  in 
and  by  the  declaration  aforesaid,  that  the  said  plaintiff 
hath  included  two  incompatible  demands  in  one  and 
the  same  action ;  and  for  that  the  damages  to  be  reco- 
vered are  entire,  so  that  no  proper  judgment  can  be 
given  by  the  Court,  as*it  cannot  be  said  or  determined 

(a)  There  does  not  i^ppear  to  have  been  any  other  express  decision  on 
this  point,  excepting  JRickardt  ▼.  Hcwiker,  I  Bar.  8f  AL  29.  The  cases 
however  in  6  T.  R.  582.  SUppn  v.  SiediUme,  1  Etp.  Rep.  47,  and  5  T. 
R.  493.  1  il.  and  ^«  29,  are  to  that  efRect.  Under  the  above  Ibnn  of 
dedaraUon  plaintiff  may  recover  one  demand  doe  firom  the  defendant 
Individually,  and  another  doe  from  him  as  snndving  partner.  1  Bmm. 
and  j^UL  29.  And  so  he  might  if  he  chaiged  the  ddfendants  in  decUrs- 
tion  as  solely  being  indebted  to  him,  without  any  counts  as  for  debts  doe 
ftom  defendants  and  deceased  partner ;  it  not  being  absolutely  necessary, 
though  usualy  to  sue  the  dtfendtmit  as  surviving  partners.  Id.  iM. 
Baguei  V.  Rogers,  M.  T.  1819.  But  this  rule  is  otherwise  with  regard  to 
surviving  pUuntiffn,  who  must  always  sue  as  such.  See  4  Bmm.  and 
AU,  37.  2  Sound,  121,  o.  /.  2  Stark.  365.  A  surviving  plaintiff  may, 
however,  in  an  action  brought  by  bim  as  such,  include  a  debt  due  to  him 
in  his  own  right,  expressly  declaring  as  surviving  partner*  See  3  T.  R. 
433.    5T.R.493.    6T.R.  582. 


^ 
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what  damages  shall  be  adjudged  against  the  defendants,  1 782. 
as  surviving  partners,  and  what  damages  shall  be  ad-  goldino 
judged  against  the  said  defendants  in  their  own  right ;  ^;jg^^ 
and  for  that  the  declaration  aforesaid  is  in  other  re- 
spects uncertain,  insufficient^  and  wants  form.  ^ 

Joinder  in  demurrer. 

Morgan,  for  the  defendant,  contended,  that  these  de- 
mands cannot  be  joined  in  one  action,  because  the 
rights  of  different  persons  are  involved.  2  Vin,  Abr.  38, 
40.  44.  Hob.  88.  Cro.  Eliz.  406.  Even  where  an 
executor  is  plaintiff,  he  cannot  join  in  an  action,  a  de* 
mand  in  right  of  an  executor,  and  one  in  his  own  per- 
sonal right.  £  Lev.  1 10.  Salk.  10.  Shaw.  366. 
Carth.  235.  In  the  present  case  there  is  no  survivor- 
ship, as  the  ju8  accrescendi  inter  mercatores  locum  non 
habet.  If  there  should  be  a  general  verdict  against  the 
defendants,  they  would  then  have  to  proceed  for  con- 
tribution against  the  representatives  of  the  deceased 
partner.  But  as  something  would  be  recovered  against 
the  defendants  on  their  own  liability,  and  something  in 
their  character  of  surviving  partners,  it  will  be  uncertain 
what  was  the  proportion  of  each.  How,  also,  are  the 
costs  to  be  ascertained,  suppose  the  defendants  should 
plead  a  set-off? 

Sed  per  Curiam.  There  is  nothing  in  the  objec- 
tion, though,  in  some  cases  of  partnership,  the  right  or 
liability  may  beneficially  serve  for  or  against  the  exe- 
cutors of  the  deceased  partner ;  yet,  at  law,  the  legal 
right  and  liability  entirely  survive  against  and  for  the 
surviving  partners,  who  alone  can  at  law  sue  and  be 
sued. 

Judgment  for  plaintiff. 


VOL.  II.  2    o 
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>78g.      Tamm  and  another  against  Willums  and  another. 

I  a  lea  of  T^ECLARATION  in  aiwwwpw/,  for  goods  sold  and 
foniga  attach-  delivered,  and  the  common  money  connto,  and  ao 

ment,  it  ia  ne-  . 

ccssary  to  aver    count  Stated. 

that  the  gar- 

^SS-  P'^a,  general  issue,  except  as  to  79/.  0$.  Qd.,  and  as 
riidiction  of  the  |^  ^y^^^  ^^j^  ^j^^  it  ^^g  satisfied  under  an  attachment 

mayor  8  court.  . 

Qu.  If  it  is  not  upon  the  defendants  as  garnishees*  upon  a  judgment 
to  aw  A^ule  recovered  in  the  mayor's  court,  according  to  the  cus- 
tJto^'jniy-  ^^  ^^  ^^^  ^^^y  ^^  London.  The  plea,  however,  did 
or's  conrt,  had  Qot  State  that  the  defendants  in  the  action  in  the  may- 
cQftoniy  and  of  (ht's  coujTi  Were  within  its  jurisdiction,  or  that  they  had 
JiiJ^Jir"*  notice  of  the  custom  (6),  or  of  the  attachment.    Upon 


nishee  (a). 


(a)  See  Precedents  of  Pleas,  5  TamU.  234.  2  H.  B.  362.  According 
to  the  tMmoiBtmki  ▼•  8^,  5  Tmmi»  234,  note,  in  a  plea  of  foreign  at- 
t»okBient»it  iaaoCnecestarytoaTerthe  coMocn,  that  die  plafaitiffbelmr 
shall  swear  to  the  debt,  or  the  fact  that  he  did  swear  to  it ;  neither  that 
the  plaintiff  in  the  principal  case  was  indebted  to  the  plaintiff  below, 
whUa  the  JocisAetion  of  the  mayor's  oomt,  nor  Ihat  a  writ  of  jeT. 
yh.  iasaed  against  the  ganishoe  \  and  it  is  enoni^  if  it  shew  Im  w« 
warned  to  shew  cause.  And,  in  a  foreign  attadiment,  it  is  not  neceasaiy 
diat  the  debt  should  Arise  witldn  the  Jurisdiction,  or  that  the  defendant 
in  thail  oouit  should  rsside  wiHiis  it,  or  be  aetDally  sammaoed.  B  Thmi, 
225.  But  if  tbt  plea  sUte  the  custom  to  be  *<  that  if  any  pesaon  be,  or 
hath  been,  indebted  to  any  other  person  within  the  said  dty/'&c  it  ought 
to  aver,  that  the  defendant  in  the  action  was  indebted  to  the  plaintiff 
within  the  city.  Ste  2  H.  Bla,  362.  And  according  to  the  decinon  in 
Widier  Mdanother  ▼.  Bmcher  and  another,  1  OntL  and  B.  491,  it  sesms 
that  the  case  reported  in  the  note  of  Tauntom  is  much  (jnalifiad  in  one 
respect,  viz.  that  in  order  to  discharge  the  garnishee,  execution  must  be 
actually  executed,  and  that  award  of  execution  be  made  ;  and  timt  tiiese 
ihets  ought  to  appear  in  the  plea.  The  payment  omit  be  eompnlwry  to 
discharge  the  garnishee ;  and  the  entering  a  sum  to  the  credit  of  a  party 
in  a  merchant's  book  is  not  payment,  unless  under  an  express  assent  that 
such  entry  shall  stand  for  payment.  1  Brod.  and  B,  491.  A  ^ea  Of 
foreign  attachment  may,  it  seems,  be  giren  in  eridence  under  the  genecnl 
issue  fum  auttmprit,  3  fTilt.  297.  5  Ttnmi.  228.  3  Ea$ty  367.  But  in  an 
action  on  a  deed,  it  must  be  pleaded.  1  Smmdert*  Rep.  As  to  the  neces- 
sary eridence  of  the  attachment  and  proceedings,  &c.  in  Mayor's  Court, 
see  3  Eoit,  367.    3  WUu  Rep.  297.    2  BUick,  Rep.  834.    5  7am/.  234. 

(6)  It  will  be  useful  to  give  the  form  of  the  plea,  which  was  as  fol- 
lows, —As  to  the  sum  of  79/.  Oi.  9<f.  actio  non :  —  Because  they  the 
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these  grounds,  the  plaintiffs  in  this  action  demonred  to 
the  plea,  and  in  their  demurrer  assigned  for  causes,  that 


mid  B.  Mid  J.  saj  that  the  dty  of  Lmdm  is,  and  time  out  of  mind 
hatk  been»  la  antieiil  dty;  aad  that  there  now  is,  and  time  imme* 
morial  hath  been,  a  certain  cnstom  used  tad  apprured  within  tlie 
same  dty,  thai  is  to  say,  that  if  any  person  be,  or  liath  been,  indd>ted  to 
any  other  person  within  the  said  dty  in  any  simi  of  money,  aad  for  re- 
oovery  thereof  sadi  pefson  affirm  or  hath  affirmed  a  bill  in  original  in  debt 
ia  the  eoart  of  hiepresent  MijesCy,  or  of  his  predecessors,  Idngs  or  qneens 
of  Bmgkmi^  held  or  to  be  holden  before  the  mayor  and  aldermen  of  the 
said  dty  for  the  time  bdng,  in  the  Chambers  of  the  GmldhaH  of  the  sidd 
dty,  within  the  sdd  dty,  according  to  tlie  said  cnstom  of  the  sdd  dty, 
against  sach  person  so  indebted ;  aad  by  rirtae  of  such  bill  original  it  be 
or  hath  been  oommaaded  by  thesaid  coart  to  aay  of  the  seijeants  at  mace 
o#the  said  BMyor  and  aldermen  for  the  tiaie  beiag,  and  a  minister  of  the 
said  eoort,  to  snmmoa  soch  persoa  aamed  defondaat  in  the  said  bill  ori- 
ginal to  be  aad  appear  in  the  same  coart,  held  before  the  mayor  and  alder- 
men of  the  said  dty  for  the  time  being,  ia  the  Chamber  of  the  Guildhall 
of  the  aaid  dty,  to  aamerthe  phdatiffifttaeh  hlHoffigiBal;  aad  if  soch 
scijeaat  at  aiaoe  aad  miaister  of  the  said  coart,  by  drtae  of  tuefa  precept , 
rstara  aad  certify,  or  hath  returned  aad  certified  to  the  said  court  holden 
as  aforesaid,  that  such  defeadant  in  the  bDl  original  bath  or  had  nothing 
within  the  fiberties  of  the  said  dty,  by  which  or  wliereby  he  can  or  could 
be  somawaed,  aor  is  aor  was  to  be  found  within  the  same  dty ;  and  such 
defeadaat  at  that  court  bdng  solemnly  called,  doth  not  appear,  or  hath 
not  appeared,  but  makes  or  hath  made  defkuH ;  and  in  the  same  court  it 
lie  or  hath  been  testified  or  notified  to  the  same  court  by  the  plaintiff  In 
the  said  original  bill,  that  any  other  person  be  or  hath  been  indebted  to 
any  such  defeadaat,  la  aay  sam  of  moaey  amounting  to  the  sum  of  the 
dd>t  in  soch  bill  origiaal  specified,  or  aay  part  thereof,  thea  at  the  peti- 
tioa  of  sach  pUdatiff,  it  is  aad  hath  beea  commanded  by  the  said  court  to 
one  of  the  seijeaats  at  mace  aad  a  miaister  of  the  said  court,  to  attach 
such  defondaat  ia  such  bill  named,  by  such  sum  of  money  so  bdng  In  the 
hands  or  caatody  of  such  other  persoa,  so  that  such  defeadaat  be  and  ap- 
pear at  the  ssAd  court,  or  at  the  then  next  court  held  or  to  be  holden 
before  the  said  auiyor  and  aldermen  as  aforesaid,  to  answer  such  plaintiff 
of  and  ia  the  plea  ia  sach  his  bill  original  specified ;  and  if  such  scijeant  at 
mace  aad  miaister  of  the  same  court,  at  the  same  or  at  the  then  next  court 
held  or  to  be  holden  as  aforesaid,  return  and  certify  to  the  said  court, 
soch  defeadaat  to  be  attached  by  such  sum  of  money  so  being  in  tiie 
hands  and  custody  of  such  other  person,  and  the  same  sum  in  the  hands 
and  custody  of  such  other  person  defended,  so  that  such  defendant  in  such 
bill  original  named,  be  and  appear  at  such  same  or  the  then  next  court* 
held  or  to  be  holden  as  aforesaid,  to  answer  such  plaintiff  in  the  plea  in 
such  bill  original  spedfied ;  and  if  such  defendant  at  that  and  three  other 
coarti  from  thence  next  sererally  held  or  to  be  holden  before  the  mayor 
and  aldermen  of  the  said  dty  as  aforesaid,  that  is  to  say,  at  four  such 
courts,  be  or  hath  been  solemnly  called,  and  appears  not^  or  hath  not  ap- 
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the  plea  amounted  to  the  general  issue  (c)>  and  that  kt-- 
stead  thereof  the  general  issue  ought  to  have  been 


peared,  but  makes  or  hath  made  defimlt,  and  such  defiralta,  accorcBng  to 
the  custom  of  the  said  city,  be  recorded  against  such  person  defiendaat, 
after  such  attachment  made  as  aforesaid,  sach  plaintiff  in  such  bill  origi- 
nal named,  at  every  such  four  oonrto,  in  his  proper  person  or  by  his  at* 
tomey  appearing,  and  offering  himself  against  such  defendant  in  the  plea 
in  such  bill  original,  specified  according  to  the  custom  of  the  said  dty, 
then  at  the  last  of  such  four  courts,  or  at  any  oonrt  held  or  to  be  hdlden  as 
aforesaid  after  such  four  de&uhs  recorded  as  aforesaid^  at  the  petition  of 
sqch  plaintiff  in  sucU  bill  original  named,  made  to  the  said  coorl,  it  ia  and 
hath  been  used  for  the  said  court  to  command  such  or  any  olher  aeijeant 
at  mace  and  minister  of  the  said  court,  to  warn  such  other  person,  ac- 
cording to  the  custom  of  the  said  dty,  to  be  and  appear  at  any  ooort  after- 
wards to  be  holden  before  the  mayor  and  aldermen  for  the  time  being  aa 
afuresMd,  to  shew  if  any  thing  he  hath  or  knows  of  to  say  for  himself, 
why  such  plaintiff  in  such  bill  original  named  ought  not  to  hnTe  execution 
of  such  sum  so  attached  as  aforesaid ;  and  if  at  such  court  such  seijeant  al 
mace  return,  and  certify  to  the  same  court  such  other  person,  i»  wheee 
hands  such  sum  of  money  is  or  hath  been  attached  as  afores«d,  to  be 
warned  according  to  the  custom  of  the  said  city,  to  be  and  appear  ia  the 
same  court  to  shew  cause  as  aforesaid ;  and  if  such  person  so  warned,  being 
solemnly  called  at  such  court,  doth  not  appear,  or  hath  not  appeared,  but 
makes  or  hath  made  defiiult,  then  it  is,  and  time  immemorial  as  aforesaid 
hath  been  used  and  accustomed  for  the  said  court  to  award,  and  such 
plaintiff  to  ha?e,  execution  of  such  sum  so  attached  as  aforesaid,  to  satisfy 
such  pUuniiff's  debts  in  such  bill  original  specified,  or  so  much  thereof 
as  such  sum  so  attached  extends  or  hath  extended  to  satisfy,  by  suffideot 
pledges,'  to  be  found  and  given  by  such  plaintiff  in  such  bill  original  named 
in  the  same  court,  according  to  the  custom  of  the  same  dty,  to  lestore  to 
such  defendant  such  sum  of  money  so  attached  as  aforesaid,  if  such  de- 
fendant, within  a  year  and  a  day  from  thence  next  ensuing,  come,  or  hath 
come  into  the  said  court,  holden  as  aforesaid,  and  disproves,  or  hath  dis- 
proved or  avoided  the  said  debt  on  the  said  bill  original  contained,  ac- 
cording to  the  custom  of  the  said  city  from  time  immemorial  as  aforesaid 
used  and  approved ;  ami  that  after  such  pledges  found,  and  execution  had 
of  such  sum  so  in  the  hands  and  custody  of  such  other  person,  attached 
and  defended  by  the  plaintiff  in  such  Inll  original  named,  such  other  per- 
son, in  whose  tiands  or  custody  such  sum  is  or  hath  been  attached  as 
aforesaid,  is  and  hath  been  discharged  against  such  defendant,  if  the 
said  sum  so  attached  and  had  in  execudon  as  aforesaid,  and  such  defend- 
ant in  such  original  bill  named,  is  and  hath  been  discharged  against  such 
plaintiff  of  bo  much  money  of  his  debt  in  such  bill  original  demanded  by 
such  pUintiff,  so  long  as  such  judgment  and  execution  remain  in  force 
and  effect,  not  revoked  nor  disproved  by  such  defendant,  and  of  such 
sum  of  money  so  attached  and  defended  and  in  execution,  amounts  not. 
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or  bath  not  amoimted  to  the  whole  sum  of  the  debt  in  and  by  the  said  bill 
original  demanded  by  toch  plaintiff  against  such  defendant,  then  tuch 
pl|iintiff»  by  the  cnttom  of  the  same  court,  is,  and  time  immemorial  as 
aforesdd  hath  been  used  and  accustomed  to  hare,  process  against  such 
defendant,  according  to  the  custom  of  the  said  city,  for  the  readue  of 
his  tdd  debt  b/  him  in  such  biU  original  demanded  ;  and  the  said  B, 
and  J.  further  say,  that  the  said  custom  and  all  other  customs  of  the  said 
dty,  obtained  and  used  In  the  same  city  during  all  the  time  aforesud,  by 
authority  of  a  pariiament  of  Richard  the  Secondt  late  king  of  England,  &c. 
after  the  conquest,  holden  at  fFesimiutter,  in  th^  seventh  year  of  his  reign, 
were  ratified  and  confirmed  to  the  then  mayor  and  commonalty  and  dti- 
sens  of  the  smd  chy,  and  their  successors ;  and  the  sud  B,  and  J,  further 
say,  that  one  7*.  O,  and  J,  A.  of  London,  merchants,  before  the  day  of 
e^biting  the  bill  of  the  sud  C.  ^.  and  J,,  to  wit,  on  the  sixteenth 
day  of  July,  in  the  nineteenth  year  of  the  reign  of  his  present  majesty, 
in  thdrown  proper  persons,  came  into  the  lung's  majesty's  court,  holden 
befbre  5.  P.  esquire,  then  mayor  of  the  said  city  of  London,  and  the  then 
aldermen  of  the  said  city,  in  the  said  Chamber  of  the  Guildhall  of  the  said 
city,  situate  in  the  parish  of  St,  Lawrence,  Jewry,  iu  the  ward  of  Cheap, 
London,  aforesaid,  according  to  the  custom  of  the  said  city,  and  then  and 
there  in  the  same  court,  by  the  names  of  T.  0»  and  J,  A,  affirmed  a  cer- 
tain bill  original  against  the  widow  of  C.  T,  and  M.  in  a  plea  of  debt 
upon  demand,  of  nx  hundred  pounds  of  lawful  money  of  Greai  Britain  ; 
in  the  tenor  of  which  sud  bill  original  foUows  in  these  words,  thist  is 
to  say,   T,  O*  and  J.  A  hj  W,  N.  their  attorney  demand,  against  the 
widow  of  C,  T,  and  Af.,  nx  hundred  ppunds  of  lawful  money  of  Great 
BrUain,  which  they  owe  to,  and  detain  from,  the  said  plaintifRi :  For 
that  whereas  on  the  fifteenth  day  of  July,  in  the  nineteenth  year  of 
the  reign  of  our  sovereign  lord  king  Oevrge  the  Third,  at  the  parish 
of  Saini  Helen,  London,  the  said  defendants,  for  and  in  consideration 
of  divers  sums  of  money  befoie  that  time  due  and  owing  from  the 
said  defendants  to  the  said  plaintiff^,  and  then  in  arrear  and  unpaid, 
granted  and  agreed  to  pay  to  the  said  plaintiffs  the  six  hundred  pounds 
above  demanded,  where  and  when  the  same  should  afterwards  be  de- 
manded ;    yet  noCwithstandiog    the  said   defendants,    although   often 
thereto  requested,  have  not,  nor  hath  either  of  them  yet  paid  the  said 
plaintifb,  or  either  of  them,  the  said  six  hundred  pounds  above  demand- 
ed, or  any  part  thereof,  to  the  damage  of  the  said  plaintiflb  of  twenty 
shillings,  and  therefore  they  bring  this  suit,  &c.    And  the  said  T.  and  J. 
then  and  there  iu  the  same  court,  according  to  the  custom  of  the  said 
dty,  fbund  pledges  to  prosecute  thdr  said  original  bill,  to  wit,  J*  D,  and 
R,  R.,  and  then  and  there  appointed  in  their  stead  W,  N.  their  attorney, 
agidnst  the  said  widow  of  C,  T.  and  Af.  in  and  upon  the  said  plea  of  the 
«aid  bill  original,  according  to  the  custom  of  the  said  city,  &c.  and  by 
theur  said  attorney  then  and  there  also  prayed  process  to  be  thereupon 
made  to  them  agdntt  the  said  widow  of  C.  T.  and  M,,  according  to  the 
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Darrellf  for  the  plaintiff.    The  custom  pleaded  is  no 
bar.     It  is  not  steted  in  the  plea^  that  the  defendants 


^^ 


cmtomoftheniddty,  and  k  wm  then  aad  there  gitoted  lo  them,  Ac 
Whereupon  upon  the  petitioo  of  the  said  T.  and  J.»  made  to  the  M&d 
court  hy  their  said  attorney,  and  by  virtue  of  tiie  said  bill  original.  It  was 
oonunanded  by  the  said  court  to  one  L.  P.,  one  of  the  sdd  serieanta  at 
mace  of  the  said  mayor  and  aldermen,  and  a  minister  of  the  said  conrt» 
that  he,  according  to  the  custom  of  the  said  dty,  shoidd  summon  by 
good  snmmoners  the  said  indow  of  C.r.  and  ilf.  to  be  and  appear  at  the 
same  court,  holden  befiore  tlie  said  mayor  and  aldermen  as  afoiesaid,  on 
the  sMd  sixteenth  day  of  July,  in  tlie  said  nineteenth  year  of  the  r^gn  of 
our  Sorereign  Lord  King  George  the  iliird,  to  answer  to  the  said  2*.  and 
J.  of  and  in  the  plea  in  the  ssid  Mil  original  specified,  and  that  day  was 
then  and  there  given  by  the  said  court  to  the  sidd  7*.  and  •!•,  in  the 
same  plea,  &c.  whereupon  afterwards,  to  wit,  on  tiM  same  day  at  the 
same  court,  the  said  seijeant  at  mace  and  minister  of  the  aame  court, 
according  to  the  custom  of  the  sud  dty,  returned  and  certified  to  the 
same  court  that  the  said  widow  of  C  T.  and  if.  had  notUng  nithfn  the 
lilierties  of  the  said  dty,  by  wliich  or  whereby  they  could  be  summoned, 
nor  were  they,  or  was  dther  of  them  to  be  found  within  the  said  dty, 
and  thereupon  the  said  widow  of  C.  T.  and  Af.  were  then  and  tlicie 
solemnly  called,  and  ^  not,  nor  did  dtlier  of  them  appear,  but  made 
default ;  and  thereupon  afterwards,  to  wit,  on  the  same  day  at  the  same 
court,  it  was  testiUSed  and  notified  to  the  same  court,  by  the  same  T.  and 
J^  that  the  sdd  B.  and  J.  were  then  indebted  to  the  said  widow  of  C.  7*. 
and  AT.  in  the  sum  of  se?enty*nine  pounds  and  ninepence,  which  they 
in  thdr  hands  and  custody  then  had,  and  from  the  said  widow  of  CL  T, 
and  M.  detuned;  and  the  same  7*.  and  J,  then  and  there  by  thdr  said 
attorney,  preyed  the  same  court  to  command  the  said  seijaant  at  mace 
and  minister  of  the  same  court,  according  to  the  custom  of  the  said  dty, 
to  attach  the  add  widow  of  C.  T,  and  Af.,  by  the  said  serentywnine  pounds 
and  ninepence,  then  being  in  tiie  hands  and  custody  of  the  said  B.  and  J. 
to  defend,  according  to  the  custom  of  the  said  dty,  so  tliat  the  said 
widow  of  C.  7*.  and  M,  might  be  at  the  next  court  of  his  said  Mijestjr, 
to  be  holden  before  the  said  m^^ar  and  aldermen,  in  the  aaid  chamber  of 
the  Guildhall  of  the  sdd  dty,  according  to  tiie  custom  of  the  same  dty, 
to  answer  to  the  said  7*.  and  J",  of  and  in  the  plea  fai  the  said  original  bill 
spedfied ;  whereupon,  at  the  petition  of  the  said  T.  and  J.,  by  tlieir  a^ 
tocney  aforssaid,  to  the  same  court,  it  was  commanded  as  aforesaid  by 
the  same  court  to  the  said  seijeant  at  mace  and  aodnister  of  the  said 
court,  that  he,  according  to  the  custom  of  the  said  dty,  should  attach  the 
sdd  widow  of  C.  71  and  hf,  by  the  said  sevenly-nine  pounds  and  nine- 
pence,  being  in  the  hands  and  custody  of  the  said  B*  and  «r.,  and  the 
same  seventy-nine  pounds  and  ninepence  in  the  liandsand  custody  of  the 
sdd  B,  and  J.  should  defend,  according  to  the  custom  of  the  aforesdd 
dty,  so  that  the  said  iridow  of  C.  7*.  and  Af.  might  be  at  die  next  court  of 
his  said  Mijesty,  to  be  holden  before  the  sdd  mayor  and  aldeniMB  on  the 
seventeenth  day  of /dy,  in  the  said  ai— teenth  year  of  his  said  fnMn| 
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IB  this  actiou  were  within  ihe  jarisdiction  of  the  Court, 
or  that  the  defendaDts  in  the  action  in  the  mayor's 


M4Mly'«  Migii«  Meoidiag  to  tiie  «ii8l8«i  of  te  sidd  eky,  to  mnmnt  to  the 
•aid  7*.  sod  J.  of  aad  in  tbc  plea  in  their  sidd  bm  <mgtoia  qpeii^    mmI 
that  tbe  oud  aeijeaAt  at  mace  should  Ibfii  oeitify  to  the  mad  ewvt  what 
he  ihoiild  do  by  Fiftue  of  the  said  pracopt  (  and  the  same  day  was  then 
and  theps  given  by  the  same  oovrt  to  the  aaid  T.  and  /.  in  the  said  plea, 
at  which  day*  to  wit,  on  (he  aaid  sevisaii  day  of  Jmfy^  in  the  aud  nine- 
tecMlh  year  of  Ihe  reign  of  hb  aaid  ^^reeent  Majesty,  at  the  nid  next 
eomt  of  his  said  Mijeety,  holden  before  tiw  said  mayer  and  dMeimen,  in 
tbeaaid  ehambnr  of  the  GoMdhsU  of  Che  aaid  eity  of  ^MMbn,  aecordiog 
tothecnatomof  the  eaid  <nty,  the  said  r.  and  J.,  by  lihefar  sidd  attorney 
eame  ond  appeared,  Ac^  and  4he  aaid  teijoant  at  naoe  then  and  there 
retvncd  and  oertiied  to  the  same  court  that  he,  accor^ng  to  the  costom 
of  theaaU^,  on  the  said  sixteenth  day  of  A^rif,  ki  l^e  niaeteenltti  year 
of  the  fcign  of  his  aaid  present  Mijesty  aforessid,  boCweon  tbe  faoon 
of  oneiunl  ire  in  the  afternoon  of  the  eame  day,  by  virtoe  of  the 
said  precept,  had  attached  the  said  widow  of  C.  r.  and  Af.  by  the  said 
aeventy-fihie  ponnda  and  ninepenoe,  then  being  in  the  handsand  custody 
of  the  said  A  and  J.  according  to  tiie  cnstom  of  the  said  dty,  and  the 
aame  aersnty-nine  pounds  and  nine-pence,  so  bdng  in  the  hands  and  ens- 
tody  of  the  aaid  B.  and «/.,  had  defended,  according  to  the  custom  of  the 
aaid  dly,  no  that  the  aaid  widow  of  C.  T.  and  M.  might  be  then  and 
there  at  the  said  court,  toaoswerlhesaidr.  and  J.  of  andin  tiiepieain 
their  anU  original  bill  speoiAed,  aa  before  commanded  $  whereopon  in  the 
aanse  court  of  ids  said  if ijesty,  then  holden  before  ^e  said  mayor  and 
aldermen,  an  the  aaid  duunber  of  the  Ouiklhall  of  the  siid  dity,  on  llw 
said  serenteeoth  day  tddtprU^  in  the  aaid  nineteenth  year  of  his  present 
Ai^esty,  acoording  to  the  custom  of  Ihe  aaid  dty,  the  said  7*.  and  J.  tiy 
thdr  said  attorney,  oflBered  themselres  against  the  said  widow  of  C,  T.  and 
Af.  in  the  said  plea  in  the  said  original  bill  specified,  aocoidingto  the 
custom  of  the  said  dty  \  and  the  said  widow  of  C.  7*.  and  ilf.,  at  the 
petition  of  the  said  T.  and  J,  by  their  aaid  attorney,  then  and  there  made 
at  the  same  court,  were  solemnly  called  and  did  not  appear,  but  then  and 
tiMre  made  the  Arst  defiiult,  which  said  defoidt  was  recorded  upon  the 
said  widow  of  f7.  Tland  Af.  at  that  conrt,  in  the  aaid  plea  in  the  said  origi- 
nal bill  specified,  according  to  the  aaid  custom  of  the  said  dty.  And  there- 
upon, according  to  the  custom  of  the  said  dty,  a  day  was  then  and  there 
given  by  the  same  court  to  the  said  widow  of  C  T.  and  AT.,  until  the 
next  court  of  Us  prewnt  ifijesty,  to  be  holden  before  the  said  mayor 
and  aldermen,  hi  the  said  dmmber  of  tiie  aaid  Xanadhall  of  the  said  d*y, 
on  the  nineteenth  dayof  July,  in  the  aaid  nineteentii  year  of  the  reign  of 
his  said  prssent  Majeaty,  according  to  the  cnslom  of  the  said  city,  and 
the  same  day  was  then  and  there  giren  by  the  same  conrt  to  the  aaid  T* 
and  /.  in  the  aame  plea,  dec. ;  at  which  said  next  court  of  his  said  ifajea** 
ty,  holden  before  the  said  mayor  and  aldermen,  in  Ac  said  chamber  of 
the  Chuldhall  of  the  same  dty,  on  Hm  said  nineteenth  day  of  Jiil$f,iclh(e 
•aid  nineteenth  year  of  the  reign  of  his  said  present  Mijctty  aforesaid. 
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court  had  notice  of  the  custom,  neither  is  it  stated  that 
they  had  notice  of  attachment.  The  case  in  Bro.  Ab.  For. 


S 


according  to  the  cuttoni  of  the  said  city,  the  Kud  7*.  and  J,  by  thcirainre- 
■aid  attorney  appeared,  and  then  and  there  in  the  said  court  offered 
themselves  against  the  said  widow  of  C  T,  and  M^  of  and  in  the  said 
plea  in  the  sud  original  bin  specified ,  according  to  tlie  custom  of  tiie 
said  City  I  and  the  said  widow  of  C.  T,  and  M,,  at  the  petition  of  the  said 
7*.  and  J.  then  and  there  made  In  the  same  ooort,  were  solenuly  caDed 
and  did  not  appear,  but  then  and  there  made  a  second  de&nlt,  whidi 
said  second  defiudt  was  recorded  npon  the  said  widow  of  C,  71  and  M,^ 
at  the  same  coort,  in  the  sidd  plea,  in  the  said  Inll  original  specMed, 
according  to  the  custom  of  the  said  city ;  and  therenpon,  aeooiding  to 
the  costom  of  the  said  city,  a  day  was  then  and  there  giren  by  the  same 
court  to  the  said  widow  of  C.  T,  and  M,^  until  the  next  court  of  his 
present  Majesty,  to  be  holden  before  the  sidd  mayor  and  aldermen  in  Ae 
said  chamber  of  tiie  said  Guildhall  of  the  said  city,  on  the  twentieth 
day  of  Jukf,  in  the  sidd  nineteenth  year  of  the  reign  of  his  said  pre- 
sent Majesty,  according  to  the  custom  of  the  said  city,  and  the  same 
day  was  then  and  there  given  by  the  said  Court  to  the  sdd  7*.  and  J,  in 
tlie  same  plea,  &c.  at  which  sud  next  Court  of  his  said  present  Majesty, 
holden  before  the  said  mayor  and  aldermen,  in  the  said  Chamber  of 
Guildhall  of  the  same  city,  on  the  said  twentieth  day  of  Jukf  in  the  said 
nineteenth  year  of  the  rrign  of  his  said  present  Majesty,  aooording  to  the 
custom  of  the  said  dty,  the  said  T,  and  J.  by  their  said  attorney,  appear- 
ed, and  then  and  there,  in  the  same  Court,  offiered  themsdres  against  the 
said  widow  of  C.  T.  and  JV .  in  the  said  plea  in  the  said  original  l>iU  spe- 
dfied  according  to  the  custom  of  the  said  dty ;  and  the  said  indow  of  C 
T.  and  M,  at  the  petition  of  the  said  71  and  J,  then  and  there  made  in  the 
same  Court,  were  solemnly  called,  and  did  not  appear,  but  tiien  and 
there  made  a  third  default,  which  said  third  defiudt  was  recorded  upon 
the  sidd  widow  of  C  T.  and  M,  at  the  same  Court,  in  the  said  plea  in  the 
said  bill  original  spedfied,  according  to  the  custom  of  the  said  dty ;  and 
thereupon,  according  to  the  custom  of  the  siud  dty,  a  day  was  then  and 
there  given  by  the  same  court  to  the  said  widow  of  C  7*.  and  Af.  until  the 
next  court  of  his  present  Majesty,  to  be  holden  before  the  said  mayor  and 
aldermen,  in  the  said  chamber  of  the  said  Guildhall  of  the  said  dty,  on 
the  twenty-second  day  of  Jukf  in  the  said  nineteenth  year  of  the  reign  of 
his  said  present  Majesty,  according  to  the  custom  of  the  said  dty ; 
and  tlie  same  day  was  then  and  there  given  by  the  said  court  to  the 
said  7*.  and  J.  in  the  same  pica,  &c.  at  which  said  next  court  of  his 
said  Majesty,  holden  before  the  said  mayor  and  aldermen,  in  the  odd 
chamber  of  the  Guildhall  of  the  same  dty,  on  the  said  twenty-second 
day  of  Juhf  in  the  said  nineteenth  year  of  the  rdgn  of  his  said  present  Bfa- 
jesty,  according  to  the  custom  of  the  said  dty  ;  the  said  7*.  and  J,  by 
thdr  sdd  attorney  appeared,  and  then  and  there,  in  the  same  court,  of« 
fored  themselves  against  the  said  widow  of  C.  T,  and  A/,  of  and  in  the 
sdd  plea  in  the  said  original  bill  specified,  according  to  the  custom  of  the 
said  dty  \  and  the  said  widow  of  C,  T,  and  A/.,  at  the  petition  of  the 
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Attach.  557|  pL  3,  pi.  4^  is  an  authority  to  shew  that  the 
plea  must  state  the  party  is  within  the  jurisdiction ;  and 


7*.  and  J,  then  and  there  made  in  the  aame  court,  were  aolemnly  caUed, 
and  did  not  appear,  bnt  then  and  there  made  a  fourth  defiuilt»  which 
said  fourth  de&uh  was  recorded  upon  the  said  widow  of  C.  7*.  and  Af.  at 
the  aame  court  in  the  said  plea  in  the  said  biU  original  specified,  accord- 
ing to  the  custom  of  the  said  city ;  and  thereupon  afterwards,  and  after 
the  said  fourth  defiuilt  recorded  upon  the  said  widow  of  C  7*.  and  M.  ac- 
cording to  the  custom  of  the  said  city,  in  form  aforesud,  to  wit,  at  the 
court  of  the  said  Lord  the  King,  holden  before  the  said  mayor  and  alder- 
men, in  the  said  chamber  in  the  Guildhall  of  the  said  city,  on  the  twenty- 
second  day  of  Jflfly,  in  the  said  mneteenth  year  of  the  reign  of  hb  said 
present  Majesty,  at  the  petition  of  the  s^d  T.  and  J.  made  to  the  said 
oonrt  by  their  said  then  attorney,  it  was  then  and  there,  by  the  same  court 
commanded  to  the  said  Serjeant  at  mace,  that  he,  according  to  the  custom 
of  the  said  city,  should  warn  and  make  known  to  the  said  B»  and  .f.  to  be 
and  appear  in  the  said  court  to  be  holden  before  the  said  mayor  and  al- 
dermen, in  the  said  chamber  of  the  Guildhall  of  the  said  city,  on  Alwday 
the  ele?enth  day  of  October ^  in  the  nineteenth  year  of  the  reign  of  our  So- 
Tereign  Lord  King  George  the  lliird,  at  ten  in  the  forenoon,  according  to 
the  custom  of  the  said  city,  to  shew  cause,  if  any  thing  they  had,  why  the 
said  T.  and  J.  should  not  have  execution  against  them  for  the  said  sum  of 
•eirenty-nine  pounds  and  ninepence  in  monies  numbered,  theretofore  at- 
tached in  thdr  handsas  the  proper  monies  of  the  said  widow  C,  f.  and  M, 
and  that  the  said  seijeant  at  mace  should  then  certify  to  the  same  court 
what  he  should  do  by  rirtue  of  the  said  precept,  and  the  same  day  was 
then  and  there  giTcn  by  the  same  court  to  the  said  T,  and  X  to  be  therey 
&C.  and  on  which  said  day,  at  the  court  of  the  said  Lord  the  King,  holden 
before  the  said  mayor  and  aldermen,  in  the  sud  chamber  of  the  said 
Ooildhall  of  the  said  city,  according  to  the  custom  of  the  said  city,  on  the 
eleventh  day  of  Oelofter  in  the  said  nineteenth  yearof  the  reign  of  the  said 
Lotd  the  present  King,  the  aaid  TVandJ .  by  their  said  attorney,  came  and 
appeared,  and  the  said  seijeant  at  mace  then  returned  and  certified  to  the 
said  court,  that  he,  by  virtue  of  the  said  precept  to  him  Erected,  had  warned 
and  made  known  to  the  said  B,  and  /.  to  be  and  appear  in  the  said  court 
there  to  be  holden,  &c.  to  shew  cause,  as  to  him  abore  was  commanded ; 
whereupon,  at  the  peti^n  of  the  said  T,  and  J*  made  to  the  said  court  by 
their  said  attorney,  the  said  JS.and  J>  were  then  and  there  solemnly  de- 
manded, and  did  not  appear,  but  made  defiralt ;  and  thereupon  the  said 
2*.  and  J.  by  their  said  attorney,  then  and  there,  in  the  same  court,  ac- 
cording to  the  custom  of  the  said  dty,  prayed  execution  of  the  said  se- 
renty-nine  pounds  and  ninepence,  so  attached  in  the  hands  and  custody  of 
,  the  said  B,  and  J,  as  aforesaid,  to  be  adjudged  to  him,  according  to  the 
custom  of  the  said  city,  &c.    Therefore,  on  the  said  eleventh  day  of  Oc- 
tober in  the  said  nineteenth  year  of  the  reign  of  his  said  present  Majesty, 
Hi  the  same  court  then  and  there  held,  according  to  the  custom  of  the  said 
city,  it  was  considered  by  the  said  court,  that  the  said  7*.  and  J.  should 
have  execution  oi  the  said  seventy-nine  pounds  and  ninepence,  in  mo* 
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1782.       the  casesin  Lmiw.  970-  Rol.  Ab.  554,  pi.  3  and  4.  Lmiw. 
TJJ]^       fi08,  are  to  die  sane  effect  (d).    The  case  in  3  fVUson's 

mtd  mMiknr  , «  .  ,  .■  .-i,, 

mgttbui 
Williams      rfai  iraoaMrai,  so  atftadMa  m  AloMtaid*  by  4«o  Mflkieot  pled^,  lo  be 

liMiiidaB4#«nibf  tbejnlb«Mi4r»tBd  J.  In  the  bmm  OMfC,  aonrdinr 
to  the  cnstom  of  tbc  ttU  dl|r,  to  retton  to  the  ipyUi  wi4o#  <7.  r.fliid  Jf. 
lke«idaei«BlyuiihMfO«B#aiidiii9qpa0ce  aoAlteohed,  if  iIkj  Hw  nid 
widow  C.T.atti  JL  viCbuiiiM  ywr  Md  OM  daf  fhtn  am  curfng,  ac- 
^Hdbig  to  the  oitoaoflheuM  «it7»  tbooldcoMe  into  tbe  taid  cMrt  Md 
Atpnre  ar  mAd  Ibe  «aid  4(ibC,  iB  (lAd  bf  tba  said  oiigMl  bm  ^ 
r.  aad  J.  iliniiniir!.  aad  Cb«t  tba  takl  T.  and  J.  afaDbid  hsve 
ipiaiT  tiM  mU  widov  C  r.  and  Jf*lbr  tba  reaidM  af  ^a  aaid  Aebt  ia  Ac 
aaUbyiari8iteidapedied,4ui.aadihtr«n|wndbetaid  r.aMlXafttliid 
■ov^  koldatt  balcM  Iba  said  ittayor  and  aUtmm»  in  tiia  aM  ilMtobar  of 
tlMiMldhall  o€ tba «nid citf »  of  lbeaald«IavtnUi^7of  OMstar inlbe 
arid  aiaataiPtbytwoftbagalgnaf  bit  aabifwaantMiiijaty^airiiiili^^^ 
tiM  tcMT  af  Ibe  aaidJndgMnt,  aad  ibe  eaatoai  of  4ba  said  <%,  tend 
snflkiaiit  pladgM»  to  ipH,  r.  ST.  and  CF.  if.  citMmaofliia  aaiddty,  to 
ftatoca  tfaa  a«d  iridow  C  T.  and  M.  tbe  aaid  aevcntf  ••ina  pooada  aad 
■rfntr*-^   ao  atta^ad  as  aiwwwaW,   if  tba  said  widaur  C  r.  aad 
jr*ibauld,  witUn*  yaaraod  a  daytbit  Mit  aaari^f »  ioobm  iniatbe 
igU  court  and  di^fove  ar  a^id  tba  aaid  4abt  ia  «Ml  by  tba  aaid  bia  ori- 
ginal dMaiadad,  taaartiwg  to  tbt  <Wito»  of  tbe  aaM  city ;  aad 
IbeoaidJl^.and^^bitiMaiiBeccwii,  and  by  tbe  oaoriinarion 
■una  ooart,  Moatdftng  to  tbe  toaor  ef  tbe  arid  Jndgneet^Md  tlM 
el  tbe  «ald  rity»  bed  exeeetfc>n  for  tbe  aaid  aat«»t|-etoe 
■jnefaooe,  eo  arttobfd  ea  eiMeaaid*  mad  Hiaieof  in  tbe 
wiinaebiliri  to  be  aallofied«  dK.  ea  by  Ibe  racovd  aad 
flMaiiiliVlBbb«ddM|iaa^«oafft»belden  befoie  ibe  aaid  mayor  and 
a]derMDn»  in  tbeerid  cbimber  of  the  GrildbaU  of  tbe  aaid  city,  BHfo  lUiy 
a#pcen;  endlhe«aidi».eeri^.  liertber  in  ImA  say,  that  tbe  eridaoMn* 
ty-oine  poonde  and  ■inapenqB»  eo  altoched  an  tbebr  iMods,  and  in  encn« 
lion  bed  at  tbe  erifc  of  the  aald  r.  O.  Md  ^.  aocoadkig  to  the  oaalDBi  of  tbe 
aaid  city,  eeri  the  aaaateafooiy-nine  pounds  and  ttinepeace,  perarioflbe 
aaid  eeverri  annul  of  OMMieybi  tbe  arid  serenl  ftomisea juri  ondeslBlings 
intboMU  deeUmlion  of  tbe  eridC^  r.  widow,and  J.  H.  Af.aboici 
liened,  ofe  one  ond  tbe  aaaM  enanof  aMNiey,ead  not  odier  or  ^iffHaBnl  I 
And  tbe  «nd  i9.  and  J.  k  tbe  erid  originri  bil  and  eltociMnent  msma 
nndtiMaaidi9.and^.intbaarid  declaimtkwi  abofn  nanMd,  an  the 
eeesona.  and  not  other  or  iHlfcrtttf  ofwoaa  i  and  alao*  dial  Ihe  — »^ ' 
of  cr.endJf.naBedditedantsinlbeeaid  originrifaiU,  pioeecntsdat 
Ibesritoftbe  saidr.  G.and  J^andtbasridC^.T*., wid0«r,and.f.  AJf. 
named  plaintitBi  in  tiie  afabfe  declaration,  are  Hie  same  persona,  and  not 
other  or  diibrsnt ;  and  tliat  tbe  aaid  jiidgment  and  ezeculioB  alillrsmabi 
in  full  force  end  effsdiin  no  wise  diaprofcd  or  revoked  by  iIm  eeid  C.  ^.  7*« 

<«r)  See  also  2  //.  IMs.  82.  6  T.  R.  760.  1  Fati.  236.  €•.  Dig. 
Foesign  Aitachment,  &c.  3  Lev.  33.  1  Smmd.  67,  notr  1,  and  73  avl 
47,  note  1.    1T.R.151.    eMiod.22$.    Sam.73,4M. 
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Rep.  302y  decides  that  the  party  ought  to  have  had 
notice  of  the  customi  and  of  the  attachment  issued.  If 
the  defendant  in  the  original  action  has  no  notice  of 
the  custom^  the  plaintiff  might  collude  with  any  debt- 
or of  defendant,  to  charge  him  with  supposed  debt ;  for 
after  a  year  defendant  cannot  be  admitted  to  overreadi 
the  judgment  in  attachment. 

Davenport,  for  defendant  The  garnishee  and  the 
property  must  necessarily  be  in  the  city,  otherwise  the 
whole  proceedings  would  be  nugatory.  It  is  not  usual 
to  give  the  notice  contended  for  by  the  plaintiff.  The 
customs  of  London  are  confined  by  act  of  parliament ; 
therefore,  if  this  be  the  custom,  the  act  makes  it  good. 
The  intention  of  the  custom  is^  to  enable  all  to  pro- 
ceed against  the  property  of  the  defendant,  where  his 
person  is  not  to  be  come  at.  If  there  is  no  collusion 
between  the  plaintiff  and  the  defendant's  debtor,  the 
defendant  cannot  be  hurt.  The  plaintiff  is  bound  to 
prove  his  debt.  Lord  Raym.  727;  and  if  so,  there 
can  be  no  collusion.  There  is  also  a  year  and  a  day 
for  defendant  to  overreach  the  judgment,  if  fraudulent* 
If  there  was  any  apprehension  of  fraud,  they  might 
have  replied  to  the  collusion,  instead  of  demurring. 
He  cited  Show.  506. 

Sbd  per  Curiam.  It  ouglit  to  appear,  that  the 
garnishee  is  within  the  city,  and  the  custom  should  be 
so  stated.  If  there  are  specific  goods  attached,  they 
must  be  within  the  city. 

The  defendant  had  leave  to  amend. 
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widow,  and  J.  B,  M. ;  and  this  the  said  B,  J.  are  ready  to  Terify :  where- 
fore they  priiy  judgment,  if  the  said  C,  A.  7.,  widow,  and  J,  B.  Jf.  ought 
to  liaTe  their  aforesaid  action  thereof  maintained  against  them,  &c. 
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Hilton,  Administratrix  of  Henry  Wilton, 
^^^^:  against  John  Worrall. 

TrinUyTerm, 

A  debt  depend-  T|ECLARATiON  in  debt  on  common  money  bond, 
inguponacon-  *^  j^^^j  24lh  January,   1777,  given  by  defendant 

trngency,  at  the  "^  o  ^ 

time  of  a  party's  to  H.  Wilton  ^  deceased,  for  200/. 

discharge  luder 

18  o».3.  C.52.       Plea,  that  defendant  was  discharged  under  insolvent 
SschargSua).  act,  18  Geo.  III. 

Replication,  that  the  bond  was  subject  to  the  fol- 
lowing condition,  viz.— 

*'  The  condition  of  the  above  written  obligation  is 
such,  that  whereas  the  above  named  H,  H.  hath  on 
the  day  of  the  date  above  written,  lent  unto  the  above 
bound  P.  C.  P.  the  sum  of  one  hundred  pounds,  upon 
the  merchandises  and  effects  laden  or  to  be  laden  on 
board  the  ((ood  ship  or  vessel  called  the  Ceres,  of  the 
burthen  of  five  hundred  tons,  or  thereabouts,  now  in 
the  river  of  Thames,  whereof  T.  N.  is  commander ;  if 
the  said  ship  or  vessel  do  and  shall  with  all  convenient 
speed,  proceed  and  sail  from  out  of  the  said  river  of 
Thames  on  a  voyage  to  any  ports  or  places  in  the  East 
Indies,  China,  Persia,  or  elsewhere  beyond  the  Cape  of 
Good  Hope,  and  from  thence  do  and  shall  sail  and  re- 
turn into  the  said  river  of  Thames,  at  and  before  the 
end  and  expiration  of  thirty-six  calendar  months,  to 
be  accounted  from  the  day  of  the  date  above  written, 
and  that  without  deviation  (the  dangers  and  casual- 
ties of  the  seas  excepted) ;  and  if  the  above-boundea 


(a)  This  statute  has  now  expired.  The  principle  of  this  decision  may 
however  be  applicable  to  cases  on  subsequent  acts.  The  chief  insolvent 
acU  in  force,  are  the  32  Geo.  3.  c.28.  sess.  13  ;  1  Geo,i,  c.I19}  and 
3  Geo,  4,  c.  144.    See  the  10th  section  of  the  I  Geo,  4. 
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P.  C.  P.,  J.  W.  and  J.  fT.,  they  or  each  of  them,  or  1782. 
each  of  their  heirs,  executors,  or  admiDistrators,  do  hilton  ^d- 
and  shall  within  thirty  days  next  after  the  said  ship  or  »ini$tratriXf 
vessel  shall  be  arrived  in  the  said  river  of  I'hames  from  againsi 
the  said  voyage,  or  at  the  end  or  expiration  of  the 
said  thirty-six  calendar  months,  to  1;>e  accounted  as 
aforesaid  (which  of  the  said  times  shall  first  and  next 
happen),  well  and  truly  pay,  or  cause  to  be  paid  unto 
the  above-named  H.  H.,  his  heirs,  executors,  adminis- 
trators, or  assigns,  the  sum  of  one  hundred  and  twenty- 
two  pounds  of  lawful  money  of  Great  Britain,  to- 
gether with  one  pound  two  shillings  of  like  njoney, 
by  the  calendar  month,  and  so  proportionably  for  a 
greater  or  lesser  time  than  a  calendar  month,  for  all 
such  time,  and  as  many  calendar  months  as  shall  be 
elapsed  and  run  out  of  the  said  thirty-six  calendar 
months,  over  and  above  twenty  calendar  months,  to  be 
accounted  from  the  day  of  the  date  above  written ; 
or  if  in  the  said  voyage,  and  within  the  said  thirty-six 
calendar  months,  to  be  accounted  as  aforesaid,  an 
utter  loss  of  the  said  ship  or  vessel  by  fire,  enemies, 
men  of  war,  or  any  other  casualties,  shall  unavoidably 
happen,  and  the  above-bound  P.  C  Pi«  J.  fV.  and  J. 
W.y  they,  or  their  heirs,  executors,  or  administrators, 
do  and  shall  within  six  months  next  after  such  loss^ 
pay  and  satisfy  to  the  said  if.  Jf.,  his  heirs,  executors, 
administrators,  or  assigns,  a  just  and  proportionable 
average  on  all  the  goods  and  effects  which  the  said 
P.  C.  P.  carried  from  England  on  board- the  said  ship 
or  vessel,  and  all  other  the  goods  and  effects  of  the 
said  P.  C.  p.  which  he  shall  acquire  during  the  said 
voyage,  and  which  shall  not  be  unavoidably  lost; 
then  the  above-written  obligation  to  be  void  and  of  no 
effect,  or  else  to  stand  in  full  force  and  virtue,  to  wit, 
at  London  aforesaid,  in  the  parish  and  ward  aforesaid." 
The  replication  then  averred  that  the  ship  sailed,  but 
did  not  return  into  the  river  Thanui  until  after  defend- 


WOBBALL. 
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1 7S2.  ant  was  discharged  anda*  the  insolvent  act ;  and  itaUng 
HiltonT^iI-  breach  of  condition,  in  the  nonpayment  of  the  122/., 
"'"'^^'  &c.  after  snch  airivaL  JR^'oitidkr,  admitting  the  bieadi 
of  the  condition,  bat  avenring  that  the  bond  and  con- 
dition were  entered  into  before  defendant's  discharge* 
and  thai  therefore  defendant  is  not  liable.  To  this  re- 
joinder, the  plaintiff  demonred  generally,  and  the 
defendant  joined  in  demurrer. 

Woody  Cor  plaintiff.  The  question  here  is,  whether 
this  debt  was  discharged  by  the  insolvent  act.  It 
clearly  was  a  contingent  debt  on  the  day  the  defend- 
ant was  discharged.  If  the  ahip  had  been  lost,  no 
debt  would  have  arisai«  The  words  in  the  insolvent 
act»  18  Geo*  III.  c.  5%,  are,  that  the  party  is  not  to  be 
imprisoned  for  any  debt ''  owing,  occasioned,  or  grow- 
ing  du^''  Sic.  and  the  meaning  is  only  to  extend  to 
cases  which  are  dMta  in  pmaUi  tolvemda  im  fiUmn. 
This  case  is  not  o£  that  description*  By  the  bankmpt 
laws  it  could  not  have  been  proved  as  a  debt  under  the 
commission  (by 

Morgan^  for  defendant.  This  case  will  depend  on 
the  words  of  the  act.  The  plaintiff  might  have  come 
in  for  bis  debt  under  the  distribution  ;  and  I  should 
think  he  might  have  proved  it  under  a  commission  of 
bankruptcy. 

Per  Cubmm.  This  is  no  debt  at  all  till  the  event 
bias  happened.    There  must  be  judgment  for  plmntiff. 

Judgment  for  plaintiff. 


i*— *»>*^i*<i»»*—i <p».  it*  I  1^— w^^o**! 


(4)  See  3  T.  R.  435.   !»  MmktmdSelv.2l.   2  Stnrk ASH,  ^  H,  and  ji.  12, 
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Cooper  against  Watlinoton.  J, ; 

Matter  Term* 

TkECLARATION  on  an  indenture  of  partnership,  ifanmden- 

made  the  126th  September,  1774,  between  plaintiff  g^pforTterm 
and  defendant,  forcontinoing  a  partnership  for  the  term  ^^""  ^^^ 
of  11  years,  sabject,  amongst  others,  to  the  following  that  either 
proviso  :  '^  that  is  to  say^  it  was  mntnally  agreed  upon  he^  desinms 
by  and  between  the  said  parties,  and  declared  to  be  ^l^^e^^dcter?* 
the  true  intent  and  meanine:  of  the  said  indenture,  mine  the  piut- 

"  nenhip,  by  giv- 

that  if  either  of  the  said  parties  should  be  minded  and  ing  six  months 
desirous  of  quitting  the  said  art  or  mystery  at  any  ^^  dinoke^e 
time  during  the  said  term  of  eleven  years ;  and  should  partnersMpand 

*^  toen  set  up  a 

for  that  purpose  give  six  months  notice  in  writing  of  trade  else- 
such  his  intention  to  the  other  of  the  said  parties ;  mast  either 
that  then,  at  the  end  of  the  said  term  of  six  months,  ~rt^Sii?,''or 
whereof  notice  should  be  irivcn  a»  aforesaid,  the  said  entirely  give  up 

such  trade. 

co-partnership  should  cease  and  determine  in  such 
manner  and  form  as  if  the  said  term  of  eleven  years 
had  been  fully  elapsed ;  and  that  the  party  receiving 
such  notice  should,  after  the  end  of  the  said  six 
months,  continue  the  said  trade  and  business  on  his 
own  account,  and  have  the  benefit  of  the  remaining 
part  of  the  leaseof  the  said  premiseS'^-^Amongstothers, 
the  plaintiff  declared  on  the  following  breach:  that 
although  he  the  said  plaintiff  was  willing  and  desi- 
rous to  have  continued  a  co-partner  and  joint  trader 
with  the  said  defendant,  in  the  said  drt,  trade,  or  mys- 
tery, for,  during,  and  until  the  end  and  expiration  of 
the  said  term  of  eleven  years  in  the  said  indenture  in 
that  behalf  mentioned ;  and  although  the  said  defend- 
ant did  not  during  the  said  term  quit  the  said  art, 
trade,  or  mystery;  yet  the  said  defendant  did  not 
continue  a  co-partner  akid  joint  trader  with  the  said 
plaintiff  in  the  said  art,  trade,  or  mystery,  until  the 
end  and  term  of  eleven  years,  in  the  said  indenture 
mentioned,  but  wholly  refused  so  to  do ;  and  on  the 
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1784.        conlrary  thereof,  during  the  said  term,  to  wit,  on  tlie 

C^^^       twenty-fifth  day  of  Marchj  one  thousand,  seven  hon- 

agahui       jf^  i^QJ  eiehty-four,    at  Lotion  aforesaid,  in   the 

Watlinoton.  ts     J  ' 

parish  and  ward  aforesaid,  withdrew  and  sefMrmlad 
himself  from  being  a  co-partner  and  joint  trader  with 
the  said  plaintiff  in  the  said  art,  trade,  or  mystery,  and 
hath  altogether  refused  to  continue  a  co- partner  and 
joint  trader  with  the  said  plaintiff,  and  hath  ever 
since  that  time  carried  on  the  said  art  or  mysteiy  se- 
parate and  apart  firom  the  said  plaintiff,  to  wit,  at 
Loftdon  aforesaid,  in  the  parish  and  ward  aforesaid, 
contrary  to  the  form  and  effect  of  the  said  indentnie, 
and  of  the  said  covenant  of  the  said  defendant,  in  that 
behalf  made  as  aforesaid. 

To  this  breach  the  defendant  pleaded  as  follows : 
''  and  as  to  the  said  supposed  breach  of  covenant  in  the 
said  declaration  first  above  assigned ;  this  defendant 
saith,  that  the  said  plaintiff  ought  not  to  have  or  main- 
tain his  aforesaid  action  thereof  against  the  said  defend- 
ant, because  he  saith  that,  during  the  continuance  of 
the  said  partnership  in  the  said  indenture  mentioned, 
and  six  months  before  the  said  twenty-fifth  day  of 
March,  in  the  year  of  our  Lord  one  thousand  seven 
hundred  and  eighty-four,  aforesaid ;  to  wit,  on  the 
twenty-sixth  day  of  September ,  in  the  said  year  of  our 
Lord  one  thousand  seven  hundred  and  eighty-three, 
at  London  aforesaid,  in  the  parish  and  ward  aforesaid, 
he  the  said  defendant  did  give  notice  in  writing  to 
the  said  plaintiff,  that  he  the  said  5.  was  minded  and 
desirous  to  quit  and  determine  the  said  co-partnership 
in  the  said  art,  trade,  or  mystery,  in  the  said  indenture 
mentioned,  at  the  end  of  six  months  from  that  time, 
that  is  to  say,  on  the  said  twenty-fifth  day  of  March, 
in  the  said  year  of  our  Lord  one  thousand  seven  hun- 
dred and  eighty-four,  according  to  the  form  and  effect 
of  the  said  indenture ;    and  the  said  defendant  says. 
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1784 

Cooper  against  Watlinoton.  J ; 

JKoBter  Term* 

TkECLARATION  on  an  indentare  of  paiiner8bip»  ifaninden- 

made  the  126th  September,  1774,  between  plahitiff  ^  forTterm 

and  defendant,  foroontinoing  a  partoerehip  for  the  term  ^^"  ^^^go 

of  11  years,  sabject,  amongst  others,  to  the  following  that  either 

proviso  :  '^  that  is  to  say^  it  was  mntnally  agreed  upon  he^  desirons 

by  and  between  the  said  parties,  and  declared  to  be  2![5c*'deter?* 

the  true  intent  and  meanincr  of  the  said  indenture,  mine  the  pmt- 

nenhip,  by  giv- 

that  if  either  of  the  said  parties  should  be  minded  and  ing  six  months 
desirons  of  quitting  the  said  art  or  mystery  at  any  ^^  dinoke^ 
time  during  the  said  term  of  eleven  years ;  and  should  partnewhipand 
for  that  purpose  give  six  months  notice  in  writing  of  trade  else- 
such  his  intention  to  the  other  of  the  said  parties ;  mast  dther 
that  then,  at  the  end  of  the  said  term  of  six  months,  ^^^{^""or 
whereof  notice  shonld  be  irivcn  as  afoiesald^  the  said  entureiy  g:iTeup 

^  sach  trade. 

co-partnership  should  cease  and  detcmme  in  such 
manner  and  form  as  if  the  said  term  of  eleven  years 
had  been  fully  elapsed ;  and  that  the  party  receiving 
such  notice  shonld,  after  the  end  of  the  said  six 
months,  continue  the  said  trade  and  business  on  his 
own  account,  and  have  the  benefit  of  the  remaining 
part  of  the  leaseof  the  said  premises.^-^Amongstothers, 
the  plaintiff  declared  on  the  following  breach:  that 
although  he  the  said  plaintiff  was  willing  and  desi-> 
roua  to  have  continued  a  co-partner  and  joint  trader 
with  the  said  defendant,  in  the  said  art,  trade,  or  mys- 
tery, for,  during,  and  until  the  end  and  expiration  of 
the  said  term  of  elel^en  years  in  the  said  indenture  in 
that  behalf  mentioned ;  and  alti^iough  the  said  defend- 
ant did  not  during  the  said  term  quit  the  said  art, 
trade,  or  mystery;  yet  the  said  defendant  did  not 
continue  a  co-partnef  aud  joint  trader  with  the  said 
plaintiff  in  the  said  art,  trade,  or  mystery,  until  the 
end  and  term  of  eleven  years,  in  the  said  indenture 
mentioned,  but  wholly  refused  so  to  do ;  and  on  the 
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1784.        contrary  thereof^  during  the  said  term,  to  wit,  on  the 

CoopKtL       twenty-fifth  day  of  March^  one  thousand,  seven  hun- 

agtumt        j|.g^  j^qJ  eichty-four,    at  Ltondon  aforesaid,  in   the 

Watlinoton.  O     J 

parish  and  ward  aforesaid,  withdrew  and  separated 
himself  from  being  a  co-partner  and  joint  trader  with 
the  said  plaintiff  in  the  said  art,  trade,  or  mystery,  and 
hath  altogether  refused  to  continue  a  co-partner  and 
joint  trader  with  the  said  plaintiff,  and  hath  ever 
since  that  time  carried  on  the  said  art  or  mystery  se- 
parate and  apart  from  the  said  plaintiff,  to  wit,  at 
London  aforesaid,  in  the  parish  and  ward  aforesaid, 
contrary  to  the  form  and  effect  of  the  said  indenture, 
and  of  the  said  covenant  of  the  said  defendant,  in  that 
behalf  made  as  aforesaid. 

To  this  breach  the  defendant  pleaded  as  follows : 
''  and  as  to  the  said  supposed  breach  of  covenant  in  the 
said  declaration  first  above  assigned ;  this  defendant 
saith,  that  the  said  plaintiff  ought  not  to  have  or  main- 
tain his  aforesaid  action  thereof  against  the  said  defend- 
ant, because  he  saith  that,  during  the  continuance  of 
the  said  partnership  in  the  said  indenture  mentioned, 
and  six  months  before  the  said  twenty-fifth  day  of 
March,  in  the  year  of  our  Lord  one  thousand  seven 
hundred  and  eighty-four,  aforesaid ;  to  wit,  on  the 
twenty-sixth  day  of  September,  in  the  said  year  of  our 
Lord  one  thousand  seven  hundred  and  eighty*three, 
at  London  aforesaid,  in  the  parish  and  ward  aforesaid, 
he  the  said  defendant  did  give  notice  in  writing  to 
the  said  plaintiff,  that  he  the  said  5.  was  minded  and 
desirous  to  quit  and  determine  the  said  co-partnership 
in  the  said  art,  trade,  or  mystery,  in  the  said  indenture 
mentioned,  at  the  end  of  six  months  firom  that  time, 
that  is  to  say,  on  the  said  twenty-fifth  day  of  March, 
in  the  said  year  of  our  Lord  one  thousand  seven  hun- 
dred and  eighty-four,  according  to  the  form  and  effect 
of  the  said  indenture ;    and  the  said  defendant  says. 


TEMP.  LORD  MANSFIELD.  453 

that  he  did  not,  until  the  end  and  expiration  of  six        1784. 
months  from  the  giving  of  such  notice  as  aforesaid.      Cooper 
withdraw  or  separate  himself  from  being  a  co-partner  v^^^'J'^ton, 
and  joint  trader  with  the  said  plaintiff  in  the  said  art, 
trade,  or  mystery,  in  the  said  indenture  mentioned,  and 
this  the  said  S.  is  ready  to  verify  ;  wherefore  he  prays 
judgment  whether  the  said  plaintiff  ought  to  have  or 
maintain  his  aforesaid  action  thereof  against  him,  &c. 

Demurrer,  and  joinder  in  demurrer. 

Bower,  for  the  plaintiff.  The  ground  of  demurrer  is 
that  the  defendant  has  not  averred  in  his  plea  that  he 
was  minded  of  leaving  off  the  trade,  according  to  the 
proviso.  It  was  the  intention  of  the  parties  that  the 
partnership  should  continue  till  the  end  of  the  term, 
unless  either  of  the  parties  was  minded  absolutely  to 
leave  off  trading.  Otherwise  the  partners  might  be 
tiying  to  undermine  each  other,  and  withdraw  and  take 
away  customers. 

fVood,  contra.  This  is  a  very  uncommon  stipulation ; 
if  such  was  the  intention  of  the  parties,  as  contended 
for  by  the  plaintiff,  they  would  certainly  have  ex* 
pressed  it  in  clearer  words. 

Sed  per  CuEiAM.  The  words  cannot  well  receive 
any  other  construction  than  that  put  upon  them  by 
the  plaintiff.  They  were  certainly  meant  to  exclude 
either  party  from  setting  up  a  trade  elsewhere. 

Judgment  for  plaintiff. 


VOL.  II.  2  H 
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1784.        tiff  tendered  the  S$.'6d.  and  demanded  the  silk,  which 
Bbnnstt      the  defendant  refused  to  deliver,  unless  he  was  paid 

JoSSms.  ^^  ^  <^''  ^*  ^'^^'  ^^^  question  for  the  opinion  of  the 
court  is»  whether  the  plaintiff  is  entitled  to  recover  in 
this  action  ?  If  the  court  shall  be  of  opinion  that  the 
plaintiff  is  entitled  to  recover,  then  the  verdict  to 
stand,  and  the  defendant  is  to  deliver  the  goods  in 
question  to  the  plaintiff,  on  oath ;  but  if  the  court 
shall  be  of  opinion  that  the  plaintiff  is  not  entitled  to 
recover,  then  a  verdict  to  be  entered  for  the  defendant/' 

Mifigay,  for  the  plaintiff.  The  case  of  Green  v. 
Palmer,  4  Burr.  2214,  where  the  doctrine  of  liens  is 
Tery  ably  and  fully  discussed,  is  in  point.  There  can 
be  no  right  to  retain  for  a  general  balance,  without  a 
usage  to  that  effect.  The  principles  of  public  poKcy> 
Tor  the  convenience  of  commerce,  are  against  a  con- 
trary doctrine.  The  plaintiff  can  only  retain  for  the 
sum  due  for  the  dying  or  manufacturing  the  tlung 
"detained. 

The  court  admitted  the  doctrine  and  law  laid  down 
by  Mingay,  md  gave 

^        Judgment  for  plaintiff. 


]]^^      ^EWAKP  against  Denton,  Administratrix  of  Jons 
"^^  ^«*^  Den'ton. 

A  legatee,  an-  FBiHIS  was  a  special  case  for  the  opinion  of  the 
of  win^ which  Court,  Stating  as  follows  : 

sniTedinthe 

port  of  Ztutdon  

fai  a  ship  before  '^Hiis  action  was  brought  against  defendant,  as  ad- 
tettoor,  the  ministratrix  of  J.  D.  for  money  paid,  laid  out,  and 
Sri^Uf  ti^     expended  by  the  plaintiff,  to  and  for  the  use  of  the 

thipbeingmade  before,  but  the  entry  of  the  winee  not  being  made  until  after  the  death  of 
tesUtor,  is  not  sab|ect  lo  the  pajmeot  of  the  dntiea,  the  executor  bcuur  bound  to  ptf 
^hemoatoftheaswts. 


> 
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said  J.  D.  in  hU  life  time,  and  for  money  had  and  re-  J785« 
ceived  by  the  said  J.  D.  in  his  life  time,  to  and  for  the  sewawt 
use  of  the  plaintiff.    The  defendant  pleaded  the  crene-        ^^^^ 

Dbntok 

ral  issue,  non  assumpsit,  whereupon  issue  was  joined.  jidmimtstr^tHx 
This  cause  came  on  to  be  tried  at  the  sitting  after  Mi'    ^  D«>'toii. 
chaelmas  Term,  1784,  at  Guildhall,  London,  before  the 
Right  Hon.  the  Earl  of  Mansfield,  8u:«  when  the  jury 
found  a  verdict  for  the  plaintiff,  damages  ig9/«  13«  6d., 
and  40s.  costs,  subject  to  the  opinion  of  the  Court  on 
the  following  case :  That  P.  T.  by  his  will,  dated  14tb 
October,  1779>  willed,  that  the  plaintiff  and  J.  i>.,  (ta 
whom  the  defendant  is  administratrix,)  should  have 
and  carry  on  his  trade  or  business  of  a  wine  merchant, 
as  joint   and  equal  partners;  and  he  gave  and  be- 
queathed unto  the  said  7".  S.  and  J.  D.  all  his  stock  in 
trade  of  wines  and  spirituous  liquors  which  he  shoulcf 
be  possessed  of  at  the  time  of  his  decease  ;  and*  after 
giving  several  pecuniary  legacies,  he  gave  and  be- 
queathed unto  the  plaintiff  and  €•  his  wife  (who  is- 
since  dead),  all  the  rest,  residue,  and* remainder  of  his 
monies,  goods,  chalteh,  estates  and  effects  whatsoever 
or  wheresoever,  whereof  he  should  die  possessed,  or 
whereof  any  other  person  or  persons  should  be  posses- 
ed  in  trust  for  him  at  his  death  ;^  and  he  appointed'  . 
E,  A.  the  plaintiff,  and  T.  J.  his  executors.    The  tes- 
tator died  on  the  23d  January,  1780.    That  on  the  22d 
January,    1780,  eighteen  pipes   of  wine,  which  had 
been  ordered  by  the  testator,  arrived  in  the  port  of 
London,  and  the  arrival  of  the  ships  on  board  which  the 
wines  were  laden,  were  reported  before  his  death,  but 
the  wines  in  question  were  not  entered  or  delivered  un- 
til after  the  testator's  death.     That  the  plaintiff  paid 
the   freight,    duties,    and    insurance,    amounting   to 
399/.  75.  Id.  upon  the  whole  of  the  wines,  without  pre- 
judice to  the  question,  whether  the  same  should  be 
paid  by  the  specific  legatees  of  the  testator's  stock  in 
trade,  or  by  the  residuary  legatees  in  the  testator^s  wilL 
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1785.  The  question  for  the  opinion  of  the  ooart  was,  whether 

Sewabt  ^®  freight,  duties,  and  insurance,  were  payable  by  the 

^^^  plaintiff  and  the  other  specific  legatees  in  equal  propor- 

jhfmMurMs  tions,  or  whether  the  same  were  payable  by  the  execn- 

qf  DwTON.  ^^  ^^^  ^f  ^y^^  testator's  estate.     If  the  Court  shall  be 

of  opinion  that  they  ought  to  be  paid  by  the  specific 
legatees,  then  a  verdict  to  be  entered  for  the  plaintiff, 
damages  199/.  lSs.6d.  and  costs;  but  if  the  court  shall 
be  of  opinion  that  they  were  payable  by  the  executors 
out  of  the  testator's  estate,  then  a  verdict  to  be  entered 
for  the  defendant. 

Baldwin,  for  the  plaintiff.  The  question  is,  whether 
the  goods  should  have  been  delivered  to  the  intestate  free 
from  these  charges.  Every  owner  of  a  ship  has  a  lien 
for  freight  and  duties,  and  the  plaintiff  was  compelled  to 
pay  them.  They  did  not  become  due  until  after  the 
testator's  death,  for  the  report  had  nothing  to  do  with 
^  the  entry  of  the  goods ;  and  until  the  entry  is  made,  no 
duties  become  due.  The  report  is  only  notice  to  the 
Custom-house  that  the  ship  is  arrived,  and  it  is  made 
by  the  captain.  The  entry  is  made  by  the  owner  of 
the  goods.  The  executor  was  not  bound  to  make  the 
entry.  By  a  bequest,  the  legatee  takes  the  thing  be- 
queathed, with  all  charges. 

Mingay,  for  defendant.  I  contend,  that  under  the 
18  Car.  2  (a),  the  moment  the  ship  arrived  in  port  the 
wine  was  liable  to  the  duties— a/or^tort,  as  soon  as  the 
arrival  is  reported.  The  practice  is,  that  the  consignee 
should  make  the  entry,  5  Geo.  I.  c.  1 1  ;  and  therefore, 
when  the  testator  left  these  wines  to  his  two  nephews, 
he  meant  they  should  take  the  same  clear  of  all  charges. 

Lord  Mansfield.  That  certainly  appears  to  have 
been  bis  intention. 

Judgment  for  defendant. 

(a)  Section  2. 
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Bird  against  Sir  T.  Gunston.  '• 

T^ECLARATION  \n  trespass,  for  seizing  a  cart  and  A  magistrate  is 
horses,  and  divers  quantities  of  beer,  and  de-  ticeofactioa" 
Uining  them.  Plea,  general  issue,  not  guilty.  The  24  «^.2'%.44 
cause  was  tried  at  Taunton  Assizes,  before  Sir  Beau-  8*i>  whenhe 
mont  Hotham^  Baron,  and  Mr.  Justice  BtUler.  A  ver-  gistrate, though 
diet  was  found  for  the  plaintiff,  damages  \Os.  and  ^^T^Jri^" 
costs  40*.  subject  to  the  opinion  of  the  Court  on  the  '^thinthescope 

^„       .  *^  of  hi»  office  (ffj. 

following  case : — 

The  plaintiff's  waggon,  with  two  horses  thereto, 
were  in  the  turnpike  road  at  the  time  that  the  defend- 
ant stopped  them ;  but  the  waggon  was  then  standing 
still,  and  the  waggoner  was  fastening  the  casks  con- 
tained in  the  waggon.  The  defendant,  who  was  a 
Justice  of  the  Peace,  stopped  the  waggon  and  horsesr 
with  intent  to  convict  the  driver  of  the  waggon  in  the 
penalty  of  IO5.  under  the  statute  of  13  Geo.  IIL  ch. 
78  (6) ;  and  the  waggon  and  horses  were  detained 
till  the  next  day. 


(a)  See  Tidd^  7th  ed.  27.  S.  C.  and  9  East,  365.  3  Camp.  242.  3  Maute 
and  8eho,  580.  2  PrUe^  126.  2H.Bta,l  14.  ffolt.  C.  N.  P.  458.  And  as  to 
the  fonn  of  the  notice,  see  THdd,  7th  ed.  27,  8. 

(b)  Sec.  61 ,  hy  which  it  is  enacted,  that  if  the  driver  of  any  cart,  dray, 
or  waggon,  shall  ride  upon  such  carriage  in  any  street  or  highway,  not 
having  some  other  penon  on  foot  or  on  horsehack  to  guide  the  same 
(such  carriages  as  are  conducted  hy  some  person  holding  the  reins  of  the 
horse,  excepted) ;  or  If  the  driver  of  any  carriage  whatever  on  any  part 
of  any  street  or  highway,  shall,  hy  negligence  or  mishehaviom*,  cause  any 
damage  to  any  person  or  carriage  passing  upon  such  street,  &c.  or  shaU 
quit  the  highway  and  go  on  the  other  aide  of  the  hedge  or  fence  inclos- 
ing the  same,  or  wilfully  be  at  such  distance  from  such  carriage,  whilst  it 
shall  be  passing  upon  such  highway,  that  he  cannot  have  the  direction  of 
the  horses  drawing  the  same,  or  shall  by  negUgcnce  or  misbehaviour  pre- 
vent or  interrupt  the  free  passage  of  any  other  carriage  or  person  on  the 
highways ;  or  if  the  driver  of  any  empty  waggon,  cart,  or  carriage,  shall 
neglect  to  turn  aside  for  any  coach,  chariot,  rhabe,  loaded  waggon,  cart, 
or  other  loaded  carriage,  or  if  any  person  shall  act  as  (he  driver  of  any 
such  coach,  post-chaise,  or  carriage,  let  for  liire,  or  waggon,  wain,  or 
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1785.  No  notice  was  given  to  the  defendant  previous  to 

BtKD        ^^^  ^i^^  of  bringing  the  action  (c).    The  question 
Gvt^        was,  whether  the  action  could  be  maintained  without 
notice  of  action  having  been  given. 

Gibbs,  for  plaintiff,  contended  that  notice  was  not 
necessary.  The  act  of  the  defendant  was  not  done  in 
execution  of  his  office.  He  was  not  acting  as  a  Jus- 
tice. The  act  gives  no  authority  to  convict  any  per- 
son who  is  not  riding  in  his  cart.  Here  the  plaintiff 
was  standing  still. 


cart,  not  haTing  the  oimer'B  name,  as  before  required,  painted  thereon, 
or  shall  refuse  to  discorer  die  true  Christian  and  surname  of  the  ovrner ; 
sach  driver,  conricted  of  such  offences,  either  by  his  own  confession,  the 
▼iew  of  a  justice,  or  by  the  oath  of  one  witness  before  any  justice  for 
limit  where  such  offence  committed,  shall,  for  eyeiy  offence,  forfeit  not 
exoeedbg  ten  shillings,  in  case  such  driver  shall  not  be  owner ;  and  in 
case  the  offender  be  owner  of  such  carriage,  then  not  exceeding  twenty 
shillings ;  and  in  either  of  such  cases  shall,  in  default  of  payment,  be 
committed  to  the  house  of  correction  for  not  exceeding  one  month,  unless 
the  lame  be  'sooner  paid  ;  and  every  driver  offending  in  dther  of  such 
caaes,  shall,  by  authority  of  tlus  act,  with  or  without  any  warrant,  be 
apprehended  by  any  person  who  shall  see  such  oflfience  committed,  and 
shall  be  immediately  delivered  to  a  constable  or  peace  officer,  to  be  con- 
veyed before  some  justice ;  and  if  such  driver,  in  any  such  cases,  shall 
refuse  to  discover  his  name,  the  justice  of  peace  before  whom  taken,  or 
to  whom  any  such  complaint  is  made,  may  commit  him  to  the  house  of 
correction  for  not  exceeding  three  months,  or  may  proceed  against  him 
for  the  penalty,  by  a  description  of  his  person  and  the  offence,  and  ex- 
presring  in  such  proceedings  that  he  refused  to  discover  his  name. 

(c)  By  the  sUtute  S4  Oeo.  2,  c.  44,  s.  1,  it  is  enacted,  that  no  writ 
shall  be  sued  out  against,  nor  any  copies  of  any  prooen,  at  the  suit  of  a 
subject,  shall  be  served  on  any  justice  of  the  peace,  for  any  thing  by  him 
done  in  the  execution  of  his  office,  until  notice  in  writing  of  sodi  intend- 
ed writ  or  process  shall  have  been  delivered  to  him,  or  left  at  the  usual 
place  of  his  abode,  by  the  attorney  or  agent  for  the  party  who  intends  to 
sue,  or  cause  the  same  to  be  sued  out  or  served,  at  least  one  f  VHir 
month  before  the  suing  out  or  serving  the  same  ;  in  wliich  notice  shall  be 
clearly  and  explicitiy  contained  the  cause  of  action  which  such  party  hath, 
or  daimeth  to  have,  against  such  justice  of  the  peace  ;  on  the  back  of 
which  notice  shall  be  indorsed  the  name  of  such  attorney  or  agent,  to- 
getiier  with  the  place  of  his  abode,  who  shaU  be  entitled  to  have  the  fee 
of  twenty  shilliogt  for  the  preparing  and  serring  such  notice,  and  no 
more. 
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Sbd  per  Curiam.     When  the  Justice  thinks  he        1785. 

is  acting  in  execution  of  his  office,  he  is  protected,        "Z 

otherwise  the  act  would  be  nugatory :  for  a  man  needs      ^f^^^' 
no  protection  who  acts  strictly  right.     It  is  to  give 
him  the  liberty  of  tendering  amends  when  he  finds  he 
has  made  a  mistake,  that  the  statute  requires  a  notice. 

Judgment  for  Defendant. 


GUNSTON. 


Mackay  executor  of  Durno,  against  Mackrbth,        1735. 
administrator  of  Sir  John  Shelley,  deceased^    MkhTiWm. 
assignee  of  his  Father,  Sir  John  Shelley,  also 
deceased. 

DECLARATION  in  covenant,  reciting  that  by  a  Adecbrationiii 
^  <^  J         ooTenant  at  tlie 

certain  indenture  made  the  8th  November,  1748,  nitoftheese- 
between  the    Hon.  T.   H.  of  the  one  part,  and  the  or,fbra\icai;h 
aforesaid  J.  D.  of  the  other  part.    The  said  T.  H.  ^^^^^ 
for  the  considerations  in  the  said  indenture  mentioned,  termor,  should 
did  demise,  lease,  set,  and  to  farm  let  unto  the  said  mar's  interest 
J.  D,  (amongst  other  premises  in  the  said  indenture  ^,^^  ^^ 
particularly  mentioned  and  described),  a  certain  mes-  ^^  *  decU- 
Buage,  &c.  of  him  the  said  T.  H.  situate,  &c.  with  that  A.  B.  de- 
the  appurtenances,  together    also    with    the  several  to  the  testotoT 
goods,  utensils,   and  things  particularly  mentioned,  ?L^^t!^^ 
expressed,  and  contained  in  the  schedule  or  inven-  mor,  without 
tory  thereof  thereunder  written,  to  have  and  to  hold  b.  was  seised  in 
the   said    messuage,   &c.   and  premises    so   by   the  ^^^'cstate'/ 
said  indenture  demised  as  aforesaid,  with  their  and  ^^  that  the 

plaintiff's  testa- 
tor demised  them  to  C.  D.  and  stated  a  breach  of  corenant  after  pl^tiff's  testator's 
death,  it  was  held  bad  (a).  Where  a  lessee  has  power  to  renew  his  term,  upon  giving  six 
months  notice  of  lus  intention,  before  its  expiration,  and  upon  his  preparing  a  fresh  lease, 
dec.  he  cannot,  though  he  give  notloe  of  such  Us  intention,  demisethe  premises  to  another 
party  beyond  the  expiration  of  the  first  term,  unless  he  prepare  such  fr«ih  lease,  and  get  it, 
or  endeavour  to  get  it  executed. 

An  executor  of  a  lessor,  tenant  finom  year  to  year,  may  declare  for  a  breach  of  covenant 
in  a  lease  for  twenty-one  years,  granted  by  the  lessor,  though  the  breach  was  committed 
after  the  lessor's  death. 


(a)   1  Smutd.  112,  n.     1  Clift,  121,  2. 
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1785.  every  of  their  apportenaDces,  unio  the  said  J.  D. 
MackIt"  «.  ^  executors,  administratorsi  and  assigns,  from  the 
aiioro/DvMo  Feast  St.  Michael  the  Archangel,  then  last  past,  for 
Mackreth,  stnd  during  the  term  of  twenty  one-years  from  thence 
'"'^Jf'J^  ^  next  ensuing,  and  fully  to  be  complete  and  ended, 
Shbllxt,  Ac  at  and  undor  certain  rent  and  covenants  in  the  said 

indenture  mentioned.  And  the  said  T.  H.  did  in  and 
by  the  said  indenture,  for  himself,  his  executors,  ad- 
ministrators, and  assigns,  covenant,  promise,  and 
agree  to  and  with  the  said  J.  D.  his  executors^  ad- 
ministrators, and  assigns,  that  (in  case  the  said 
J.  D,  his  executors,  administrators,  or  assigns^  or 
any  of  them,  should  be  desirous  of  taking  a  further 
lease  of  the  said  premises  by  the  said  indenture  de- 
mised, for  a  further  term  of  twenty-one  years,  to  c^om- 
mence  upon  the  expiration  of  the  said  term  of  twenty- 
one  years  by  the  said  indenture  granted,  and  should 
signify  his  or  their  desire  in  writing  at  any  time  six 
months  before  the  expiration  of  the  said  term  of  twenty- 
one  years  by  the  said  indenture  granted  unto  the  said 
T.  H.  his  executors,  administrators,  or  assigns),  he 
the  said  T,  H.  should  and  would,  at  such  request, 
costs  and  charges  of  the  said  J.  D.  his  executors,  ad- 
ministrators, or  assigns,  demise  and  grant  the  said  mes- 
suage or  dwelling  house*  tenements,  outhouses,  and  all 
and  singular  other  the  premises  by  the  said  indenture  de- 
mised, with  the  appurtenances,  to  him  the  said  J.  D., 
his  executors,  administrators,  and  assigns,  for  a  fur- 
ther term  of  twenty-one  years,  to  commence  from 
the  expiration  of  the  term  of  twenty-one  years,  by 
the  said  indenture  granted,  subject  to  the  payment  of 
such  rent,  and  the  performance  of  such  covenants,  as 
were  and  are  in  the  said  indenture  mentioned  and  con- 
tained, on  the  part  and  behalf  of  the  said  J.  D., 
his  executors,  administrators,  and  assigns,  to  be  paid^ 
kept,  and  performed.  ^e  the  said  J.  X>.,  his  ex- 
ecutors, administrators,  or  assigns,  at  the  same  time 
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executing  a  counterpart  of  such  further  lease  (as  by        ^785. 
the  said  indenture,  reference  being  thereto  had,  will  mackay  cxe- 
amongst  other  things  fully  appear),  by  virtue  of  which  ^'^^'^'' 
said  demise  he  the   said  J.  D.,  in  his  lifetime,   to    ^jj;^^ 
to  wit,  on  the  said  8th  day  of  November ,  in  the  year  p  Sir  Jobv 
1748,  aforesaid,  at  Westminiter  aforesaid,  in  the  said  ' 

county  of  Middlesex,  entered  into  and  became  and 
was  possessed  of  the  said  messuage  or  dwelling-house 
and  premises  so  to  him  demised  as  aforesaid  for  the 
said  term  of  twenty-one  years,  in  the  said  indenture 
mentioned,  together  with  such  right  of  renewal  of 
the  said  term  as  aforesaid.  And  the  said  J.  M» 
in  fact  further  saith,  that  the  said  J.  D.  being  so 
possessed  of  the  premises  for  the  said  term,  so  to 
him  thereof  demised  as  aforesaid,  and  having  such 
right  of  renewal  of  the  said  term  as  aforesaid,  and 
being  desirous  of  taking  a  further  lease  of  the  said 
premises  by  the  said  indenture  demised  to  him  as 
aforesaid,  for  a  further  term  of  twenty-one  years,  to 
commence  upon  the  expiration  of  the  said  term  of 
twenty-one  years  by  the  said  indenture  granted  upon 
the  terms  in  that  respect  specified  and  agreed  upon  in 
the  said  indenture,  he  the  said  J.  D.,  according  to  the 
terms  of  the  said  indenture,  did,  six  months  before  the 
expiration  of  the  said  term,  by  the  said  indenture 
granted  unto  him  the  said  /.  D.,  to  wit,  on  the  25th 
day  of  March,  in  the  year  of  our  Lord,  1769.  at  fVesi^ 
mtfuter  aforesaid,  in  the  said  county  of  Middlesex,  sig- 
nify unto  the  said  T.  H.,  such  his  the  said  J.  D/s 
desire,  in  writing,  to  have  such  further  lease  of  the 
said  premises  so  to  him  demised  as  aforesaid ;  and  did 
require  and  demand  such  further  lease  of  the  said 
premises,  according  to  the  said  right  or  power  of  re- 
newal in  the  aforesaid  indenture  mentioned.  And 
the  said  J.  M.  in  fact  further  saith,  that  the  said 
J'  D.  having  such  rijght  to  renewal  of  the  said  lease 
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1785.  so  to  him  granted  as  aforesaid,  and  haying  made  sach 
Macxat  en-  ^'^<^tio^  ^o  have  the  same  renewed  as  aforesaid,  and 
^^^^^^^  still  desirous  of  such  renewal,  and  being  in  possession 
MACKRZTHy  of  the  said  premises  in  virtae  of  his  said  right  of  re- 
^SiR  JoBv  newal,  he  the  said  J.  D.  afterwards,  to  wit,  on  the  5th 
Sbbllbt,  &c.  Jay  of  September^  in  the  year  of  our  Lord.  1770,  at 

Westmnster  aforesaid,    in  the  county  of  Middlesex 
aforesaid,  by  a  certain  indenture  then  and  there  made 
between  him  the  said  J.  D.  of  the  one  part,  and  the  said 
Sir  J.  S.,  the  father  of  the  said  /.  S.  hereinbefore  men- 
tioned, of  the  other  part,  (one  part  of  which  said 
last-mentioned  indenture,  sealed  with  the  seal  of  the 
said  Sir  /•  S.,  the  father,  and  bearing  date  the  day  and 
year  last  aforesaid,  the  said  /.  M,  brings  into  court 
here)  did  for  the  considerations  in  the  said  last  men* 
tioned  indenture  contained,  demise,  set,  and  to  farm 
let  unto  the  said  Sir  J.  &  the  father,  his  executors, 
administrators,  and  assigns,  the  aforesaid  messuage  or 
dwelling-house,  with  the  appurtenances,  to  have  and 
to  hold  the  same,  with  the  appurtenances  thereunto 
belonging,  and  the  several  matters  and  things  con- 
tained in  a  certain  schedule  unto  the  said  last  men* 
tioned  indenture  subjoined,  unto  the  said  Sir  J,  S.  the 
father,  his  executors,  administrators,  and  assigns,  from 
the  feast  of  the  birth  of  our  Lord  Christ  then  last  past, 
for  and  during  and  unto  the  full  end  and  term  of 
twenty-one  years  from  thence  next  ensuing,  and  fully 
to  be  complete  and  ended,  subject  nevertheless  to  a 
certain  proviso  in  the  said  last-mentioned  indenture 
contained,  for  vacating  and  determining  the  said  last- 
mentioned  demise  at  any  of  the  times  therein  mention- 
ed.   Covenants  by  Sir  J.  S.  the  father,  for  payment  of 
rent  unto  J.  D.,  and  to  keep  and  leave  the  premises 
in  repair.    Covenant  by  J.  2>.  that  Sir  J.  S.  might 
determine    the    term   at  the   expiration  of  the  first 
seven,  eleven,  or  fourteen  years.    As  by  the  said  last 
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mentioned  indenture,  reference,  &c.      By  virtue  of       1785. 
which  said  ]ast  mentioned  demise,   the  said    Sir  J.  mackay  cm- 
5.  the  father,  entered  into  the  said  several  premises  by  <»<»'t^l>u«jr« 
the  said  last  mentioned  indenture  demised  as  aforesaid,    Mackrbth, 
with  the  appurtenances,  and  became  and  was  pos-  ^  su^  John 
sessed  thereof,  under  and  by  virtue  of  the  said  last  S""^^»  *«• 
mentioned  indenture,  for  the   said   term  so  to  him 
thereof  demised  as  aforesaid.   And  afterwards,  to  wit, 
on  the  first  of  January ^  17799  ^^  ^i^  ^^  8lc.  aforesaid, 
all  the  estate,  right,  title,  term  of  years  then  to  come 
and  unexpired,  interest,  property,  profit,  claim,  or 
demand  whatsoever,  of  the  said  Sir  J.  S.  the  father, 
of,  in,  to,  or  out  of  the  said  premises  to  him  de- 
mised as  aforesaid,  with  the  appurtenances,  by  as- 
signment thereof  then  and  there  legally  made,  came 
to  and  vested  in  the  said  Sir  J.  S.  the  son,  by  virtue 
i^hereof  he  the  said  Sir  J.  S.  the  son,  in  his  life  time, 
to  wit,  on,  &c.  last  aforesaid,  entered  into  the  said 
premises   with    the  appurtenances  and  became  and 
was  possessed  thereof  for  the  then  residue  of  the 
said  last  mentioned  term  therein*      Averment,  that 
the  said  J.  D.  having  such  right  of  renewal  of  the 
said  term  of  years  as  aforesaid,  he  the  said  J.  D. 
continued  entitled  to  such  renewal  of  the  said  term, 
and  afterwards  in  the  life  time  of  the  said  Sir  J.  S* 
the  son,  to  wit,  on  the  first  of  February ^  17799  afore- 
said, at,  See.  aforesaid,  died  so  entitled;  having  first 
duly  made  his  last  will  and  testament  in  writing,  and 
thereof  appointed  the  said  plaintiff  executor.     Aver- 
ment, that  plaintiff .  took  upon  himself  the  execution 
of  the  will,  and  thereby  then  and  there  became  and 
was  possessed  of  and  entitled  unto  the  said  right  of 
renewal  of  the  said  term   of  twenty-one  years,  and 
all  other  the  interest  of  the  said  J.  D.,of,  in,  and  to 
the  said  premises  so  to  him  demised  as  aforesaid, 
with  the  appurtenances,  at  the  time  of  his  death,  un- 
der the  aforesaid  indenture  of  lease  thereof  to  him 


466  CASES  IN  TH£  KING'S  BENCH, 

17B5.        the  said  J.  D.,   whereof  tlie  said  Sir  J.  S.  the  son, 

MackIt'mv-  ^terwaids,  to  wit,  on,  &c.  aforesaid,  had  notice,  to 

cuter  yi>uKifo  ^t,  at,  &c.      Averment  that  he  the    said    plain- 

Mackrbth,    tiff,  being  such  execotor  to  the  said  J.  Z>.  as  afore- 


^  Sni  JoRH   ^^^'  ^^^  having  such  right  of  renewal  of  the  said 
Sbkllbt,  ae.  to^m  ng  aforesaid,   and  the  said  Sir  J.  8.  the  son, 
being  so  possessed  of  the  said  premises  so  to  him 
assigned  as  aforesaid,  he  the  said  Sir  J.  5.»  the  son, 
in  pursuance  of  the  power  or  agreement  for  that  pur- 
pose, in  the  said  indenture  of  lease  to  the  said  Sir 
jr.  S*  the  father  mentioned,  did,  six  calendar  months 
before  the  end  of  the  first  fourteen  years  of  the  said 
term  of  twenty-^me  years  so  demised  to  the  said  Sir 
J.  S.  the  father,  as  aforesaid,  to  wit»  on  the  19th  of 
Juntt  1783,  at,  &c.  aforesaid,  give  unto  the  said  plain* 
tiff,  as  such  executor  as  aforesaid,  notice  in  writing, 
that  he  the  said  Sir  J.  S.  the  son,  should  and  would 
quit  and  deliver  up  possession  of  the  said  messuage  or 
dwelling  house  by  the  said  last  mentioned  indentuie 
demised  as  aforesaid,  and  vacate  the  remaining  part  of 
the  term  thereby  demised,  at  Christmas  Day  then  next, 
according  to  the  power  and  agreement  for  that  pur- 
pose in  Uie  said  la^t   mentioned  indenture  containr 
ed.     Averment,  that    the    said  Sir  J.  S.  the*  son, 
having  given  such  notice  to  determine  the  said  last 
mentioned  lease  as  aforesaid,  the  said  defendant,  as 
such  administrator  as  aforesaid,  did  upon  the  said 
Christmas  Day  next,  after  giving  the  same  as  afore- 
said, that  is  to  say,  upon  the  25th  of  Decembetp  1783, 
aforesaid,  to  wit,  at,  8cc«  aforesaid,  quit  and  deliver  up 
unto  the  said  plaintiff,  as  such  executor  as  aforesaid, 
the  possession  of  the  said  premises  so  assigned  to  the 
said  Sir  J.  S.  the  son,  as  aforesaid,  and  did  then 
and  there  vacate  and  determine  the   said  term    of 
twenty-one  years  so    thereof  demised  as   afofesaid, 
as  to  the  then  remaining  part  of  the  said  term,  accord- 
ing to  the  tenor  and  effect  of  the  aforesaid  notice, 
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and  iha  proviso  or  agreement  for  that  purpose  in  the        1785. 
said  last  mcDtiooed  indeDture  contained.    Averment,   MAckxY  «»- 
that  the  said  term  fof  twenty-one  years  did  there-  *^^^^^^^ 
upon   accordingly   cease,  end,   and  determine;   and    Mackkbth, 


although  no  further  lease  of  the  said  premises  so  ^  sir  Johh 
demised  to  the  said  J.  D.  as  aforesaid,  hath  as  yet  Sbillrt,  fte. 
been  granted  by  the  aforesaid  T.  H.  yet  he  the  said 
plaintiff^  as^uoh  executor  as  aforesaid,  is  still  entitled  to 
the  said  renewal  of  the  said  term ;  and  the  said  J.  D. 
in  his  lifetime,  from  the  time  of  the  expiration  of 
the  said  term  of  twenty-one  years,  so  to  him  de- 
mised as  aforesaid,  and  the  said  plaintiff,  as  such  ex* 
ecutor  as  aforesaid,  since  his  death,  have  always  con* 
tinued  and  remained  tenants  to  the  said  T.  H.  his 
executors,  administralors»  and  assigns,  of  the  afore* 
said  demised  premises,  under  and  in  virtue  of  the  said 
right  of  renewal^  and  of  the  said  agreement  for  such 
further  lease  as  aforesaid,  to  wit,  at,  8cc«  aforesaid. 
Averment  of  performance  by  the  said  J.  D.  in  his 
lifetime,  and  the  said  plaintiff,  since  the  death  of  the 
said  J.  D.  of  all  things  ia  second  indenture  men- 
tioned,  by  them  to  be  performed;  yet  protesting 
that  the  said  Sir  J.  S.  the  son,  in  his  lifetimei;  after 
the  said  premises  by  that  indenture  demised,  so  came 
to  him  by  assignment  as  aforesaid,  and  the  said  de* 
feodanty  administrator  as  aforesaid,  after  his  death, 
did  not,  nor  did  either  of  them,  perform  or  fulfil  any 
thing  in  the  said  indenture  contained,  on  the  part  and 
behalf  of  the  said  Sir  J.  S.  the  father,  and  his  as- 
signs, to  be  performed  and  fulfilled;  in  fact,  the 
said  plaintiff  saitb,  that  upon  the  said  determinatioti 
of  the  said  demise,  so  made  to  the  said  Sir  J.  5 
the  father,  as  aforesaid,  that  is  to  say,  upon,  8cc.,  at, 
&c.  216/.  for  rent,  beginning  after  the  aforesaid  as- 
signment, to  the  said  Sir  J.  S.  the  son,  became  and 
were  due  and  owing  and  payable,  and  still  are  in  arrear 
andunpaid  to  tbesaid  plaintiff,assuchexecutor  as  afore- 
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1 7B5.        said»  contrary,  &c.  Averment,  that  the  said  Sir  J,  5.  the 

Mackay  ere-   ^otk,  did  not,  after  the  said  premises  so  demised  to  hi» 

cHiarerDuRiio  f^^^  ^  aforesaid,  came  to  him  the  said  Sir  J.  8.  the 

Mawlrbth,    gon  as  aforesaid,  repair  and  keep,  and  leave  in  repair, 

y  Sir  John    the  premises,  according  to  second  indenture,  bat  on  the 

'     *  contrary  thereof,  the  said  Sir  J.  S.  the  son,  in  his  life* 

time,  after  the  said  premises  came  to  him  by  assignment 

as  aforesaid  ;  and  the  said  defendant,  administrator  as 

aforesaid,  after  the  death  of  the  said  Sir  J.  5.  the  son, 

to  wit,  on  the  first  of  March,  1779*  as  aforesaid,  and 

from  thence  until  the  determination  of  the  said  term 

of  twenty-one  years,  so  demised  to  the  said  Sir  J.  S. 

the  father,  as  aforesaid,  suffered  and  permitted  the  said 

messaage  or  dwelling-house,  witli  the  appurtenances, 

to  be  greatly  out  of  repair,  &c. ;  and  upon  and  at  the 

aforesaid  determination  of  the  said  term,  so  thereof 

demised  to  the  said  Sir  J.  S.  the  father,  as  aforesaid, 

he  the  said  defendant,  administrator,  as  aforesaid,  left, 

surrendered,  and  yielded  up  the  said  premises  unto  him 

the  said  plaintiff,  executor,  as  aforesaid,  so  out  of  re- 

Second  eount,    pair,  &c.  contrary,  &c.    Second  count.    That  where- 

tiff  obtiOiM^'^*  as,  before   the  making  of  the  indenture  hereinafter 

Judgment.         mentioned,  to  wit,  on  the  30th  of  September,  1769,  at, 

8cc.  aforesaid,  the  said  T,  H.,  hereinbefore  mentioned, 
demised  (amongst  other  premises)  the  said  messuage 
and  premises  in  the  said  indenture  hereinafter  mention- 
ed, with  the  appurtenances,  to  the  said  J.  X>.  deceased, 
his  executors,  administrators,  and  assigns,  to  hold  the 
same  unto  the  said  J.  D,  his  executors,  administrators, 
and  assigns,  from,  &c.  for  one  year  from  thence  next 
ensuing,  and  fiilly  to  be  complete  and  ended,  and  so 
from  year  to  year,  for  so  long  time  as  it  should  please 
the  said  T.  H:  and  J.  D.  his  executors,  administrators, 
or  assigns,  by  virtue  of  which  said  demise,  he  the 
said  J.  D.  entered  into  the  said  premises  so  to  him 
demised  as  last  aforesaid,  with  the  appurtenances,  and 
became  and  was  possessed  thereof,  and  being  so  there* 
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of  possessed,  by  a  certain  other  indenture,  made  at,        1785. 
&e.  the  said  J.  D»  leased  the  premises  to  Sir  J.  S.  the  ji^^ceat  «r«- 
father»  for  twenty-one  years.  The  count  then  set  forth  the  cioor  tf  Durmo 
covenants  as  those  in  first  count,  and  stated  the  entry    mackrbth. 


of  the  lessee,  the  death  of  the  testator  J.  D.  during  ^suTjJEi 
the  continuance  of  the  first  demise,  having  made  his  Shbubt,  &e. 
will,  and  thereby  appointed  the  plaintiff  his  executor; 
that  plaintiff  proved  the  will,  and  thereby  became  pos- 
sessed of  the  interest  in  the  first  demise ;  and  then 
averring  breaches  after  the  death  of  plaintiff's  testa- 
tor, during  the  continuance  of  the  first  demise. 

Demurrer.  For  that  it  is  not  alleged,  nor  does  it  ap- 
pear in  or  by  the  said  first  count  of  the  said  declara- 
tion, that  the  said  J.  Z>.,  deceased,  in  his  life- 
time, had  such  an  interest  or  estate  of  and  in  the  pre- 
mises in  the  said  first  count  of  the  said  declaration, 
stated  to  have  been  demised  by  him  to  the  said  Sir 
/•  S.  the  father,  therein  also  mentioned  at  the  time 
of  making  the  said  indenture  of  demise  in  that  be- 
half in  that  count  also  mentioned,  as  would  or  could 
by  law,  upon  the  death  of  the  said  J«  D.  vest  in  the  said 
J.  M.,  as  his  executor,  so  as  to  enable  him  the  said  J. 
M.  as  such  executor,  to  maintain  any  action  of  cove- 
nants upon  breaches  of  covenants  contained  in  that  in- 
denture :  and  also,  for  that  it  is  not  alleged,  por  does  it 
appear  in  or  by  the  said  first  count  of  the  said  declara- 
tion, that  the  said  J.  D.  deceased,  in  his  lifetime,  had 
such  an  interest  or  estate  of  and  in  the  said  premises 
in  the  said  first  count  of  the  said  declaration^  men- 
tioned to  have  been  demised  by  him  to  the  said  Sir 
J.  S,,  the  father,  at  the  time  of  making  the  said  de- 
mise therein  mentioned,  as  would  or  could  enable  him 
by  law  to  make  such  demise,  a9  in  the  said  first  count 
of  the  said  declaration  mentioned ;  and  also,  for  that 
it  appears  in  and  by  the  said  first  count  of  the  said 
declaration,  that  the  said  indenture  of  demise,  in  that 
count  mentioned  to  have  been  made  between  the  said 

VOL.  II.  8  I 
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1785.       J.  D;  of  tlie  one  part^  and  the  said  Sir  J.  S»  of  tlie 

Uaceay>mm€-  ^^^  P^'  ^^  ^^  ^  }^>^»  inasbiiioh  as  the  said  J. 

'^o^'^'^^^vfvo  D.  thereby  demised  this  said  pvenises  therein  men* 

SSAonnas,   tioned  for  a  longer  term  than  he  the  s&id  J.  D.  was 

^«iE  John    possessed  or  entitled  unto  in  the  saase ;  and  also,  for 

Sawiir,  iw.  flj^t  it  is  not  alkged,  nor  does  it  appear  in  or  by  the 

said  first  count  of  the  said  declaration,  that  the  said 
J.  J),  deceased^  at  flie  time  of  his  death,  had  any  es- 
tate, right,  title,  or  interest  in  law  whatsoever,  of,  in, 
t>r  to  the  said  demised  premises  in  the  said  first  count 
of  the  said  declaration  mentioned ;  and  also,  far  diat 
the  said  first  coont  of  the  said  declaration  is  argumen- 
tative in  this^  that  the  said  J.  JIf.  hath,  in  and  by  his 
first  count  in  his  said  declaration,  shewn  that  he  doly 
proved  the  will  of  the  said  J.  Z>.  and  took  apon 
himself  the  burthen  of  the  execution  thereof,  and 
thereby  becaiaie  and  was  possessed  of  and  intilled  onto 
the  said  right  of  renewal  therein  mentioned,  and  all 
other  the  interest  of  the  said  J.  JD.  of  and  in  the  said 
premises,  with  the  appurtenances,  without  positivdy 
alleging  or  shemig  that  the  said  J.  D.  was,  at  the 
time  of  his  death,  possessed  of  such  an  estate  or  in- 
terest in  law  in  the  premises,  as  upon  his  death  could 
by  law  vest  in  the  said  J.  M,  as  his  executor,  for  the 
purpose  of  enabling  him  the  said  J.  Jtf.,  as  executor  as 
aforesaid,  to  maintain  any  action  of  covenant  for  the 
'breaches  in  that  count  menUoned;  and  also,  for  that 
Tie  material  issue  can  be  taken  upon  such  argomenta- 
tivie  pleading ;  and  also^  for  that  the  said  breach  of 
covenant  in  the  said  first  count  first  above  assigned,  is 
double,  in  this,  vie.  that  ft  joins,  and  attempts  to^put  ia 
issue,  two  uuMers,  to  wit,  what  rent  was  due  firom 
Sir  J.  8.  the  son,  in  his  lifetime,  and  also  what  was 
4ue  from  the  said  JR.  M.  as  administrator,  as  afi»e* 
said,  in  4iie  same  breach;  and  also,  'diat  the  said 
^breach  in  the  said  first  count  severally  above  menttoa* 
«d,  is  double,  in  this,  that  it  joins  two  distinct  matters, 
and  attempts  to  put  two  distinct  matters  in  issue,  tiz. 
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whether  the  said  Sir  J.  S.  the  sod,  in  his  lifetime,  1785. 
repaired  the  said  premises,  or  not ;  and  also  whether  bIackat  exe- 
the  said  R.  M.  surrendered  the  same  to  the  said  J.  M.  ^^^^^'^'^ 
properly  repaired  or  not ;  and  also,  for  that  the  said  Macerkth, 
second  breach  is  contradictory  and  absurd,  in  this,  vf  Sir  John 
that  it  states  that  the  said  Sir  J.  S.  the  son,  suffered  ^^^^^^  ^' 
and  permitted  the  said  premises  to  be  out  of  repair 
until  the  determination  of  the  said  term.  Whereas, 
it  appears  by  that  first  count,  that  the  said  Sir 
J.  S.,  the  son,  was  dead  before  the  said  determinap 
Uon  of  the  said  term ;  and  also  for  that  the  said 
first  count  of  the  said  declaration  is  in  other  res- 
pects insufficient,  informal,  and  absurd,  &c.  And  the 
said  JR.  M.,  administrator  as  aforesaid,  as  to  the  pre- 
mises in  the  second  count  of  the  said  declaration  con- 
tained, says,  that  the  said  declaration  in  that  respect^ 
and  the  matter  therein  contained,  are  not  sufficient  in 
law  to  enable  the  said  J.Af.  as  executor  as  aforesaid,  to 
have  or  maintain  his  said  action  against  him  the  said 
R.M.  as  administrator  as  aforesaid,  to  which  said  decla- 
ration in  that  respect,  in  manner  and  foriti  as  the  same  b 
above  made,  he  the  said  R.  M.  hath  no  need  nor  is  he 
bound  by  the  laws  of  this  land  in  any  manner  to  answer; 
and  this  he  is  ready  to  verify  :  wherefore,  for  want  of 
a  sufficient  declaration  in  this  respect,  the  said  It.  M., 
administrator  as  aforesaid,  prays  judgment,  if  the  said 
J.  M.  as  executor  as  aforesaid,  ought  to  have  or 
maintain  his  said  action  thereof  against  him,  &c. 
And  for  causes  of  demurrer  in  law  in  this  behalf,  the 
said  R.  M.,  according  to  the  form  of  the  statute  in 
such  case  made  and  provided,  shews  to  the  court  here 
these  following  causes,  that  is  to  say;  for  that  it  is  not 
alledged,  nor  does  it  appear  in  or  by  the  said  second 
count  of  the  said  declaration,  that  the  said  J.  D.,  de- 
ceased, in  his  lifetime,  had  such  an  interest  cmt  estate  of 
and  in  the  premises,  in  the  said  second  count  of  the 
said  declaration  mentioned  to  have  been  demised  by 

«i2 
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*7^^-  him  to  the  said  Sir  J.  S.,  the  father,  dt  the  time  of 

Mack^t  ejTf.  making  the  said  indenture  of  demise  in  that  behalf,  as 

i^dn^^^  would  or  could  by  law,  upon  the  death  of  the  said 

y^????'  J.  D.,  vest  in  the  said  J.  M.  as  his  executor,  so  as  to 


€f  Sir  f ohn  enable  him  the  said  J.  M,,  as  su<5h  executor,  to  main- 
tain any  action  of  covenant  for  the  breaches  in  that 
count  mentioned.  And  also  for  that  it  is  not  alledged, 
nor  •does  it  appear  in  or  by  the  said  second  count  in 
the  said  declaration,  that  the  said  J.  D.  deceased,  in 
his  lifetime,  had  such  an  interest  or  estate  of  and  in 
the  said  premises  in  the  said  second  count  of  the  said 
declaration  specified  to  have  been  demised  to  the  said 
Sir  J.  S.,  -the  father,  at  the  time  of  malcing  the  said 
demise  therein  mentioned,  as  would  or  could  enable 
him  by  law  to  make  such  demise  as  in  the  said  second 
•count  of  the  said  declaration  mentioned ;  and  also  tor 
that  it  appears,  in  and  by  the  said  declaration  in  the 
said  second  count  thereof,  that  the  said  indenture  of 
demise  in  that  count  mentioned  lo  have  been  made 
between  the  said  J.  D.  -of  the  one  part,  and  the  said 
Sir  X  5.,  the  father,  of  the  other  part,  was  void  in  law, 
inasmuch  as  the  said  J.  1).  thereby  demised  the  said 
premises  therein  mentioned  for  a  longer  term. than  he 
the  said  J.  P.  was  possessed  of  or  entitled  tinto  in  the 
same ;  and  also  for  that  it  is  not  alledged,  nor  dof  s  it 
appear  in  -or  by  the  said  second  count  of  the  said 
declaration,  that  the  said  J.  £).  deceased,  at  the  time 
of  his  death,  had  any  estate,  right,  title,  or  interest 
whatsoever,  of,  in,  or  to  the  said  demised  premises,  in 
the  said  second  count  of  the  said  declaration  men- 
tioned ;  and  also  for  that  the  said  second  count  of  the 
said  declaration  is  argumentative,  in  this,  that  the  said 
J.  M.  hath  in  and  bv  his  said  second  count  of  his  said 
declaration  shewn,  that  he  duly  proved  the  will  of  the 
said  J.  D.f  and  took  upon  himself  the  burthen  and 
execution  thereof,  and  thereby  became  aqd  was,  and 
still  is  possessed,  of  all  the  interest  of  the  said  J.  D., 
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of  and  in  the  said  premises,  with  the  appurtenances,        ^  785. 
without  positively  alledging  or  shewing  that  the  said   iMackat  ert- 
J.  D.  was  at  the  time  of  his  death  possessed  of  such  an  ""^J^^^^ 
estate  or  interest  in  law  in  the  premises,  as  upon  his    Mackrbth» 
death  could  by  law  vest  in  the  said  J.  M.  as  his  exe-  ^  Sie  Jo«m 
cutor»  for  the  purpose  of  enabling  him  as  executor  as  ^"***'*^»  *^* 
aforesaid,  to  maintain  any  action  of  covenant  upon 
that  breach ;  and  also  for  that  no  material -issue  can  be 
taken   upon  such  argumentative  pleading ;  and  also 
for  that  the  said  breach  of  covenant  in-  the  second 
count  first  above  assigned  is  double,  in  this^  that  if 
joins  and  attempts  to  put  in  issue  two  distinct  mat- 
ters, viz. — what  rent  was  due  from  the  said  Sir  J;  S., 
the  son,  and  also  what  rent  was  due  from  the  said 
JR.  Jlf ,  as  administrator  as  aforesaid,  in  the  same 
breach ;  and  also  for  that  the  said  breach  of  covenant 
in  the  second  count  secondly  above  assigned,  is  double, 
in  this,  that  it  joins  and  attempts  to  put  in  issue  two 
distinct  matters,  viz.*— whether  the  said  Sir  J.  5.,  the 
son,  in  his  lifetime,  repaired  the  said  premises  or  not, 
and  also  whether  the  said  JR.  M.  surrendered  the  same 
properly  repaired  or  not ;   and  also  for  that  the  said 
breach  is  contradictory  and  absurd,  in  this,  that  it 
states  that  the  said  Sir  J*  S.,  the  son,  suffered  and  per- 
mitted the  said  premises  to  be  out  of  repair  until  the 
determination  of  the  said  term,  whereas  it  appears  by 
that  breach  that  the  said  Sir  J.  5.  was  dead  at  the 
determination  of  the  said  term;  and  also  for  that  the 
said  declaration  b  in  other  respects  insufficient,  in< 
formal,  and  absurd* 

Joinder  in  demurrer. 

Baldwin,  for  defendant.  There  are  many  causes  of 
demurrer  to  this  declaration ',  but  some  I  don't  wish  to 
argue.  My  first  objection  to  this  action  is,  that  the 
plaintiff  has  not  a  sufficient  legal  title  to  maintain  it. 
The  plaintiff  sues  as  executor  of  the  lessor,  and  it  docs 
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1785.  not  appear  from  the  declaration  that  he  has  more  than 
BfACKAT  CM.  ^^  equitable  interest.  He  ciaims  his  right  of  action  as 
orfortf  pvRNo  an  executor*  but  the  coveawts  which  he  stajtes  to 
MUcKSETBy  have  been  broken  after  the  testator's  death  are  Qot  «iere 
^''siE  Josm  personal  covenanU,  but  run  with  the  land ;  and  if  so, 
8Hn.LiT,  Sec  plaintiff  must  shew  that  he  has  a  legal  interest  in  the 

land.  The  declaration  does  not  shew  of  what  es^tle 
Harvey  was  seised,  but  merely  that  be  demised  to 
Dumo  ;  it  shiwld  have  shewn  that  he  had  an  estate  in 
fee,  and  that  Dumo  was  a  mere  termor  (a).  The  second 
objection  to  the  action  is,  that  James  Dwenoy  or  his  ex-r 
ecutors,  had  no  right  to  the  further  term ;  it  was  only 
grantable  on  condition  that  it  should  be  mad(Q  at  his 
expence>  and  Uiat  he  should  execute  a  counterpart  of 
such  fresh  lease.  He  should  therefore  have  piijspiurQ^ 
the  lease  and  tendered  it  for  execution^  and  j^re^nived  a 
counterpart;  he  never  did  so,  and  therefore  ba4  ofi^ 
right  to  grant  a  lease  to  Sir.  J,  Shelly  i  besides  whip(b 
as  he  had  only  a  right  to  demand  a  .rem^W'al  of  thf; 
lease,  yet  not  having  got  a  reqew^»  he  surely  qoidd 
not  demise.  As  to  the  second  count,  on  the  parol  de- 
mise from  Hamey  to  DumQ^  1  con^nd  lA  is  Qbjectkwiri 
able,  on  the  ground  that  at  the  de^tb>  of  either  0f  tt^ 
parties,  the  term  ceased  after  .the  wd  of  the  year« 
Dumo  died  within  the  term  on  which  his    interesit 

I 

ceased  (after  the  year  hi4  expired)  and  all  the  bveaches 
are  after  that  period. 

Woody  for  the  plaintiff.  Admitting  the  correctness 
of  the  objections  to  the  first  count,  I  urge  that  the 
second  count  is  not  objectionable.  It  appears  that 
the  defendant,  or  those  he  represents,  have  enjoyed 
the  premises.  The  demise  stated  is  to  Diirao,  his 
executors,  administrators,  and  assigns,  for  so  long  as 


(a)  Qmu  Dig.  FlMider.    E.  19,  e,  a5.    q^.  lit.  17,  a.    1  Bni.  %uk 
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Harvey  or  Dumo,  his  execolorsy  administralors^  or        17B5. 
assigns  and   administrators,  please.      A  demise   86    mackat  cm 
worded  does  not  determine  on  the  death  of  Dmno.  The  "^"^^^^ 
fact  of  this  demise  is  confessed  by  demurrer.    This  is    Mackrbtb, 
a  title  in  the  execator  of  Dumo,  and  the  diefendants    ^  sm  John 
have  held  und«  it*    It  is  not  necessary  that  Durno  Shbllby,  &c. 
should  have  a  title  as  large  (at  the  time  of  demise)  as 
the  estate  demised.  It  is  good  for  the  term  he  has^  and 
his  interest  has  in  fact  continued.  2  Stra.  817.  In  the 
present  case  the  lessee  has  held  and  enjoyed,  and  the 
interest  of  the  lessor  has  continued.    It  would  be  doing 
a  great  injustice  to  sajf  that  the  plaintiff  could  not 
bring  this  action. 

Baldwin,  in  reply.  There  would  be  no  such  injostioe. 
The  plaintiff  might  perhaps  bring  hij3  action  in  another 
form,  and  declare  upon  a  special  agreement.  With 
reference  to  the  demise  from  Han>ey  to  the  lessor,  his 
executors  or  administrators,  I  contend,  that  after 
Dumo*s  death,  on  the  commencement  of  every  new 
year,  there  was  a  new  taking  by  the  executors. 

Lord  Mansfield,  C.  J.  It  don't  deterinine  by 
death  of  Dumo,  as  the  demise  is  here  stated. 

Judgment  for  plaintiff  on  second  count. 


Sir  Jambs  Harrington,  Bart,  agaimt  Cuarus  m.t.  250*0.3. 

KI1OP9OGGS,  Esq^. 

'JT^ECLAR  ATION  in^debtona  common  moneybond^  Hie  office  of 
dated  24th  December,  1771,  from  defendant  to  tX!^ 
plaintifl;  in  the  penal  sum  of   \,%M.    Plea^  after  S£^^f^ 

5aod61Ww*S(«).    So  aa  atrinynart of  ill*  pvote  of  aU' ditoer,  fito 
iniglit  acqnue, is  legid,  wU  wiUbtildm  Umoaa  of  alloffiee^thflliiiaTbelegaUTai- 
aigiieai 

(a)See2AnMf.4rB.678.  Tbe baying  orieUing of pubBc offices ii i«a- 
dered  iUegtl  by  the  sUt.  5  &  6  Eiw.  VI.  c,  IS,  k.  2  ft  9.  by  which  it  b  de- 
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1785.        craving  oyer  of  bond  and  condition,  which  was  as 

Harrington     follows,  to  wit,  *'  Whereas,  in  and  by  a  certain  bond  or 

agaimt       obligation  in  writing,  bearing  date  the  18th  day  of 

ckred  that  til  bBigafau,  sales,  promises,  bonds,  agreements,  eoveoantiy 
and  assnranoes  for  money,  or  other  profit  in  consideration  of,  or  rdatii^ 
to  appointments  tooching  tiie  administration  of  Justice,  or  the  collection  of 
tiie  revenue,  &c«  or  for  the  deputation  thereof,  shall  be  void.  The  proii- 
rions  of  tUs  statute  have  been  sbce  extended  to  Scotiand  mind  Ireitmd,  and 
to  all  offices  in  the  gift  of  the  crown,  all  commissions,  drS,  naval,  and 
ndlitary,  and  all  places  and  employments  in  tiie  departments  and  offices 
there  psrticulsrly  mentioned.  8tat.49  (9e0.3,c  126.  53  Geo.  3,  c.  129. 
See  1  iSfari.  Rep.  92.  Seealsoaa  to  what  may  be  connderedaa  the  offices 
intended  by  the  statute  5  ft  6  JSAv.  6.  3  Lev.  289.  ^PUIar,  571.8.  P.  G^ 
do^tUm  T.  TMr,  MM.46B.  Bnmmkig  r.  Hazard,  Ereem,  19.  1  a.  BU. 
322.  Tht  7th  section  of  the  latter  act  contains  a  proriao,  diatit  AaD 
not  extend  to  any  purchase  or  sale,  or  agreement  for  the  porchaae  or  ssle, 
of  certain  offices  in  the  palace,  or  commisnons  in  the  army,  at  the  regu- 
lated prices,  and  by  authorised  regimental  agents,  acting  witkmtfee.  And 
the  statnte  does  not  prolubit  a  deputation  to  any  office  ^ithere  it  ia  lavM 
to  aj^Kidnt  a  deputy,  or  any  agreement,  Ac,  lawfully  made  in  respect  of 
any  allowanee,  sslary,  or  payment  made,  or  agreed  to  be  mado^  by  or 
to  sttdi  prindpal.or  diQpnty  respectiTely,  out  of  tiie  feds  or  profits  of  nA 
office.  Hie  11th  section  also  contains  an  exception  as  to  amraal  pay- 
ments out  of  the  fees  to  any  person  formerly  holding  the  office,  prwided 
such  Kjseiiatton,  and  the  drcnmstances  under  which  It  waa  peraiitled,  ii 
stated  in  tiie  instrument  of  appointment  of  the  person  succeeding  to  the 
office.  In  a  recent  case,  an  appointment  to  trustees  of  all  the  emefai- 
ments  and  profits  to  arise  and  become  due  to  the  asugnor,  aa  clerk  of  the 
peace,  (after  deducting  the  salary  or  allowance  of  his  deputy  for  the  time 
being,)  upon  trust,  to  pay  eertsin  debts  of  the  grantor,  and  to  pay  o?cr 
the  residne,  was  holden  vM.  Paimer  and  another  v.  BaU  and  atken,  2 
Brod.  and  Bing,  673.  Here  the  office  itself  was  not  saleable,  and  sa 
asrignment  of  the  profits  attached  to  it,  and  intended  for  its  support  and 
dignity,  is  equally  against  public  policy ;  nor  is  the  resenration  of  the  sl- 
lowance  for  the  deputy  sufficient.  The  half-pay  of  an  officer  in  the  army 
cannot  be  asrigned.  Arhackk  ▼.  ComUoh  3  ^.  and  P.  321.  Barwkk  v. 
Readt  1  H.  B,  627.  Ftarty  y.  OOmi,  3  T.  R.  681.  But  this  act  does 
not  extend  to  prohibit  an  agreement  by  a  principal  to  pay  his  deputy  a 
proportion ;  as  for  instance,  half  of  the  profits  of  the  office ;  for  hat  the 
profits  still  belong  to  the  principal,  and  must  be  sued  for  in  his  name, 
although  a  share  is  to  be  allowed  out  of  them  to  the  deputy,  forhia  trou- 
ble. Per  Car.  in  Godolpkm  r.  l\idar,  Saik  468.  OuU^dY.De  Cardeaeli, 
SaOL  466.  But  the  reserration  must  be  to  pay  out  of  the  profits ;  and 
wk&n  a  bond  was  given,  with  condition  to  reserre  a  sum  certain. 


out  contingency,  the  bond  was  held  ti^  Parsam  r.  Tkmmptomf  1  H, 
Bla.322.  The  stAtutes,  37  Hen,  8.  c.  1.  sec.  3.  and  I  IF. and  Jf.  c 21. 
8.  5,  lalow  and  regulate  the  assignment  of  the  profits  of  certmn  offices,  as 
the  office  of  dak  of  the  peace,  5fc. 
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December  inslaDty  the  above  bomid  defendant^  together        1 785. 
with  the  above  bound  plaintiff^   did  become  jointly  hareingtofi 
and  severally  bound  unto  T.  N.  of  the  city  of  London,   j^lophSooe. 
Esq.  in  the  penal  sum  of  \,2iOOl.,  with  a  condition 
thereunder  written,  that  if  the  said  defendant  and  plain- 
tiff, or  either  of  them,  their  or  either  of  their  heirs, 
executors,  or  administrators,  did  and  should  well  and 
truly  pay  or  cause  to  be  paid  unt6  the  said  T.  N,,  his 
executors,  administrators,  and  assigns,  one  annuity  or 
yearly  sum  of  100/.  of  lawful  money  of  Great  Britain, 
by  quarterly  payments,  on  the  days  and  times,  and  in 
manner  therein  mentioned,  for  and  during  the  natural 
life  of  Ihe  said  defendant,  then  the  said  bond  was  to 
I    be  void.   And  whereas  for  the  better  securing  the  pay- 
ment of  the  said  annuity,  the  above  bounden  defend- 
ant, together  with  the  said  plaintiff,  did  enter  into  and 
execute  a  warrant  of  attorney,  bearing  even  date  with 
the.  said  bond,  empowering  certain  attomies  therein 
named  to  confess  judgment  against  them  in  an  aibtion 
of  debt  on  the.  said  recited  bond,  at  the  suit  of  the  said 
T.  N.  in  bis  Majesty's   Court  of  King's   Bench,  in 
manner  therein  mentioned,  for  the  said  sum  of  1,200/. 
besides  costs  of  suit,  as  in  and  by  the  said  recited  bond 
and  warrant  of  attorney,  reference  being  thereunto 
respectively    had,    may  more    fully    appear.     And 
whereas  the  said  plaintiff  entered  ikito  and  executed 
the  said  recited  bond  and  warrant  of  attorney,  at  the 
special  instance  and  request,  and  upon  the  pressing  in- 
treaties  of  the  said  defendant ;.  and  the  said  defendant 
received  the  whole  consideration'  money,  which  was 
given  and  paid  for  granting  the  said  annuity  of  100/* 
to  the  said  T.  N.  his  executors,  administiatoTs,  and 
assigns  as  aforesaid,  and  the  said  plain  tiff  received  no 
part  thereof,  except  the  sum  of  150/.  which  the  said 
C.  K.  deposited  in  the  hands  of  the  said  plaintiff,  for 
the  purpose  of  paying  the  said  annuity,  so  far  as  the 
same  will  extend.    And  whereas  the  said  defendant. 
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1785.  in  order  to  indeiimify  tlie  said  plaintiff,  his  ezeeoton/ 
administrates,  and  assigns,  from  the  payment  of  the 
said  annni^,  hath  agreed,  when  and  so  abon  as  the 
said  defendant  shall  become  possessed  of  and  intitkd 
unto  any  commission,  post,  place,  salary,  pension,  or 
pay  whatsoeyer,  that  then  he  the  said  defendant  shall 
and  will  immediately  execute  a  proper  assignmei^ 
thereof,  and  folly  and  e£Bectually  authorise  and  em>- 
power  the  said  /•  JS*,  his  executors,  adminwitratoss, 
and  assigns,  to  receive  and  take  the  whole  feesyproils, 
and  emoluments  thereof,  and  in  the  mean  tine,  and  on- 
til  snch  event  shall  happen,  that  he  the  said  defendant 
shall  and  wUl,  fipom  time  to  time,  piiy  unto  the  said 
plaintiff,  his  executors,  administrators,  or  assigns,  aH 
such  sum  and  sums  of  money  as  he  shall  receive  by 
means,  or  on  account  of  his  being  private  secretary  to 
the  n^bt,  Hon.  the  Earl  of  H«  Now  the  condition  of 
thifli  Qbliga^n  is  such,  that  if  the  above  bounden  do* 
fendant^haU  and  do,,  immediately  upon  his  becoming 
possessed,  of  or  entitled  unto  any  commission,  post, 
place,  salary,  pension,  or  pay  whatsoever,  execute  a 
prop^  assignment  theseof  unto  the  said  plaintiff,  his 
executors,  administrators,  or  assigns,  and  fully  and 
effectually  authorise  and  empower  him  and  them  to 
receive  and  lake  the  whole  fees,  profits,  and  em^- 
ments  thereof,  as  the  same  shall  become  due  and  pay- 
able; and  in  the  mean  time,  and  until  such  event 
shall  happen,  if  he  the  said  defendant  shall  and  do, 
firom  time  to  time,  pay  into  the  hands  of  the  said  pkun- 
tiff,  his  executon,  aifaatnistvators,  or  assigns,  all  such 
sum  and  sums  of  money  whatsoever,  as^  he  the  said 
defendant  shall  or  may  receive  by  means  or  on  accoont 
of  his  being  snch  secretary  to  the  said  Earl  of  fi.  as 
aforesaid ;  and  also,  if  he  the  said  defendant,  hb  heirs, 
executors,  oi;  administrators,  shril  and  do,^  in  and  by 
all  things,  save,  defend,  keep  harmless  and  indemni- 
fied the  said  plaintiff,  and  his  heirs,  executors,  and 
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admihistratorB^  and  every  of  tkem/aBd  hb^  their,  and  ^7^^* 
every  of  their  lands  and  teneraents^  goods  and  chattels,  Harrington 
of,  from,  and  against  the  payment  of  the  ^aid  annuity  ki^oprooox. 
of  lOOl.  in  the  condition  of  the  said  recited  bond 
mentioned  as  aforesaid,  and  att  arrears  thereof;  aiid 
also  of,  from,  and  against  all  and  all  manner  of  actional 
suits,  loss,  costs,  charges,  demands  and  expencet 
whatsoever,  which  he  the  said  plaintiff,  hb  hem,  ex- 
ecators,  or  administrators,  or  any  of  them,  shall  or 
may  bear,  pay,  lay  ont^  suffer,  snslain,  or  he  put  imto, 
for,  or  by  reason,  or  on  account  of  any  nonpaytnent  ef 
the  said  annuity,  or  any  part  thereof,  or  fee,  or  by  rea- 
son, or  on  account  of  the  said  plaintiff,  his  having  en-' 
tered  into  and  executed  the  said  recited  bbhd  and  war* 
rant  of  attorney  as  aforesaid,  or  either  of  thetn,  or  any 
matter  or  thing  in  them,  or  either  of  them  contained, 
or  in  BXkj  manner  relating  thereto,  then  this  obligation 
to  be  void,  or  else  to  remain  in  full  force  azid  virtue  i 
which  being  read  and  heard,  the  said  defendant  saith, 
that  the  said  pUdptiff  ac^  umi  ;  because  he  saith  that 
he  the  said  defendant^  for  a  certain  space  of  tnne  from 
and  after  the  making  of  the  said  bond ;  to  wit,  bom 
thence  until  and  upon  the  Mth  Dicmbir^  177(2,  and 
no  longer,  continued  private  secretary  to  the  Earl  of  JB« 
and  that  he  the  said  defendant  hath  not  al  any  time 
«ince  the  making  of  the  said  bond,  beooine  possessed 
of  or  intitled  unto  any  commission,  post,  place,  salairy, 
pension,  or  pay  wiiatsoever;  and  that,  he,  the  said 
defendant,  during  the  whole  time  diat  he  continirtd 
private  secretary  to  the  Earl  of  H.,  did,  from  time  to 
time  pay  into  the  hands  of  the  said  plaintiff,  att  such 
sum  and  sums  of  money  whatsoever,  as  he  the  said  de- 
fendant did  or  might  receive  by  means  or  on  account 
of  his  being  such  secretary  to  the  said  Earl'  of  H.  as 
aforesaid ;  and  also,  that  he  the  said  defendant  hath  con- 
tinually, from  the  making  of  the  said  writing  obliga* 
tory,  hitherto  in  and  by  all  things  saved,  defended,  kept 
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1 785.  hannless^  and  indemnified  the  said  plaintiff,  and  hu 
Harrington  latids  and  tenements,  goods  and  chattels,  of,  from,  and 
KLOpftooo^.  ^K^^^  ^^  payment  of  the  said  annuity  of  i  00/«  in  the 
condition  of  the  said  iteited  bond  mentioned  as  afore- 
said, and  all  arrears  thereof,  and  also  of,  from,  and 
against  all  and  all  manner  of  actions>  saits>  loss,  costs, 
charges,  damaged,  and  expences  whatsoever,  which  he 
the  said  plaintiff  hath  hitherto  bonte,  paid,  laid  ont, 
snfiered,  sustained,  or  been  put  unto,  for  or  by  reason, 
or  on  account  of  any  non-payment  of  the  said  annuity, 
or  any  part  thereof,  or  for  or  by  reason  or  on  aceount 
of  the  said  plaintiff,  his  having  entered  into  and  exe- 
cuted die  said  recited  bond  and  warrant  of  attorney  as 
aforesaid,  or  eidier  of  them,  or  any  matter  or  thiifg  in 
them,  or  either  of  them  contained,  or  in  any  -manner 
relating  thereto,  according  to  the  tenor  of  the  said 
condition  of  th.e  said  bond  or  writing  obligc^tovy,  to 
wit,  at  WentminU^r  aibresaid,  and  this,"  &c. 

Replication,  predudi  non ;  because,  he  says,  that  he 
the  said  defendant,  whilst  he  so  continued  private  se- 
cretary to  the  s&id  Earl  of  H.  ias  in  the  said  pleai  men- 
tioned, to  wit,  on  the  2Sd  December,  1772,  at,  &C' 
aforesaid,  received  divers  large  sums  of  money,  to  wit, 
the  sum  of  500/.  by  ibeans  and  6n  account  of  his  being 
sfuch  secretary  as  aforesaid,  yet  the  said  defendant  did 
not  pay  the:  said  last  mentioned  sum  of  money,  or  any 
part  thereof,  into  the  hands  of  the  said  plaintiff,  but 
altogether  neglected  and  refused  so  to  do,  and  still 
doth  refuse,  cpntrary  to  the  form  and  effect  of  the  said 
condition  of  the  said  writing  obligatory  in  the  said 
declaration  mentioned ;  and  this  the  said  plaintiff  prays 
may  be  inquired  of  by  the  country ;  and  the  said  defen- 
dant doth  the  like,  &c. ;  and  the  said  plaintiff,  accord- 
ing to  the  form  of  the  statute  in  such  case  made  and 
provided,  further  says,  that  he  the  said  plaintiff,  since 
the  making  of  the  said  writing  obh'gatory  in  the  said 
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declaration  mentionedj  and  before  the  exhibiting  the  1785. 
bill  of  the  said  plaintiff  (that  is  to  say)^  on  the,  Hareinotox 
&c.,  at,  &€.  aforesaid,  was  obliged  to  pay,  and  j^lop^oe. 
did  pay  to  the  said  T.  N.,  in  the  said  plea  mentioned, 
a  large  sum  of  money,  to  wit,  the  sum  of  1000/.  in 
discharge  of  arrears  of  the  said  annuity  or  yearly  sum 
of  100/.  in  the  said  plea  mentioned,  then  due  and 
payable  to  the  said  T.  N.,  whereof  the  said  defendant 
afterwards,  to  wit,  on  the  same  day  and  year  last 
aforesaid,  at  fVestmimter  aforesaid,  had  notice,  yet  the 
said  defendant  (although  often  requested)  hath  not,  at 
any  time  hitherto,  repaid  to  the  said  plaintiff  the  said 
last  mentioned  sum  of  money  so  paid  by  him  in  dis- 
charge of  the  said  arrears  of  the  said  annuity  as  afore- 
said, or  any  part  thereof,  nor  hath  he,  in  any  manner 
whatsoever,  saved,  defended,  kept  harmless,  and  in- 
demnified the  said  plaintiff  from  and  against  the  pay- 
ment of  the  same,  but  hath  altogether  neglected  and 
refused  so  to  do ;  and  the  said  plaintiff  still  remains 
undefended,  and  not  in  anywise  saved  or  kept  harm- 
less or  indemnified  therefrom,  or  from  any  part  thereof, 
to  wit,  at,  &c.  aforesaid,  contrary  to  the  form  and 
effect  of  the  said  condition  of  the  said  writing  obliga- 
tory in  the  said  declaration  mentioned  in  that  behalf, 
made  as  aforesaid,  and  this,  8ic. 

Demurrer,  and  joinder  in  demurrer. 

Morgan^  for  the  defendant.  The  condition  is  con- 
trary to  the  statute  and  common  law.  The  statute 
5  and  6  Edw.  VL  c.  16,  against  the  sale  of  public 
offices,  is  general,  and  includes  this  case.  The  condi- 
tion is  also  against  common  law,  as  it  is  to  assign  any 
office  he  might  have. 

Sed  per  Curiam.  The  office  in  question  is  pri- 
vate secretary  to  Lord  Holderhess;  that  may  be  as- 
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1786.       ngoed*    Tbe  condition  must  be  taken  to  mean,  that 
Haemvotom   be  shall  assign  all  offices  which  may  legally  be  as- 

Judgment  for 


T.  7*.  25  (%o.3.         Grby  o^cAmI  Cuthbertson  ani  another. 


niettdgoMof  "fkECLARATION  in  covenant,  stating  that  one 
Uabie  ta^^  fFi/fiam  MiUt  was  possessed  of  a  term  of  yean, 

origta^l^''  and  that  by  indenture,  dated  22d  September,  1770,  be- 
oorenaot  not  tween  fV.  MUh  and  plaintiff,  fV.  MiUs  demised  certain 
iheiiuS  rakM  premises  to  plaintiff,  habendum  for  fourteen  years ;  and 
nl^jS^Se^  amongst  other  covenants  in  the  lease,  the  declaration 
leMoataoore-  set  forth  the  following  one :  that  at  the  end  or  expir- 
°^  '  ^'^'       ation,  or  other  sooner  determination  of  the  said  demise, 

a  fair  valuation  and  appraisement  should  be  made  by 
two  indifferent  persons  (one  to  be  chosen  by  each  of 
the  parties  to  the  said  indenture,  or  their  respective 
executors,  administrators,  or  assigns)  of  all  and  every 
the  fruit  trees  and  bushes  that  should  be  then  standing 
and  growing,  and  which  should  have  been  planted  and 
set  by  the  said  plaintiff,  his  executors,  administratorsi 
or  assigns,  upon  the  said  demised  premises,  and  that 
he  the  said  plaintiff,  his  executors,  administrators,  or 
assigns,  should  jrield  and  deliver  up  the  same  trees  and 
bushes  to  the  said  William  Mills,  his  executors,  ad- 
ministrators, or  assigns,  at  the  value  or  appraisement 
thereof  to  be  made  and  fixed  as  aforesaid;  and  the 
said  WUUam  Mills,  for  himself,  his  executors,  and  ad- 
ministrators, did  by  the  said  indenture,  &c.  (amongst 


(a)  See  3  mu.  27.  4  T.  R.  720,  726,  upon  s  covwaBl 
with  the  kmd,  wluch  rnott  eonceni  real  propeitj,  or  the  estate  tharsia. 
3mir.29.  2H.B.133.  lOAuT,  138.  2  JToyvA.  1, 4.,  the  airigaee 
oftiieleaieltBafaleloa&actlottfora  breach  of  oofeoant  after  the  ee- 
signmcBt  of  the  eaUte  to  him.  Bac  Ah.  tit.  Corenant,  E.  34.  3  ira».Sft. 
2  Samd.  304,  n.  12;  and  though  he  ha?e  not  taken  poeMnfam.  7T.  IL 
312.    2Smmd.l92.    1  Aiil.  198.    1  Lord  iliyai.  322. 
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other  things)  covenant   to  and  with  the  said  plain*       1785. 

tiff,  his  executors,  administrators,  and  assigns,  that  he       

the  said  William  MiUs,  his  execntors  or  administrators^  agahut 
should  and  would  well  and  truly  pay,  or  cause  to  be  ^^^^SJ^'' 
paid  to  the  said  plaintiff,  his  executors,  administrators, 
or  assigns,  immediately  after  suchyaluation  or  appraise* 
ment  should  be  made  by  two  indifferent  persons,  as 
aforesaid,  all  such  sum  or  sums  of  money  for  such 
trees  and  bushes  as  the  same  trees  and  bushes  should 
be  valued  or  appraised  at.  The  declaration  then  alleged 
plaintiiPs  entry,  and  that  all  the  said  William  MUb'i 
interest  in  the  premises,  before  the  expiration  of  Uie 
term,  became  vested  in  the  defendants ;  and  then  a 
breach  of  the  said  covenant  by  the  defendants  as 
assignees.  Demurrer,  and  joinder  in  demurrer. 

Clayton,  for  the  defendant.  The  covenant  on  which 
this  breach  is  assigned  does  not  extend  to  an  assignee, 
as  he  is  not  named  therein.  The  lessee  does  not  cove- 
nant for  himself,  his  executors,  administrators,  and  as- 
ngnSf  so  it  only  binds  him  or  his  personal  represen- 
tatives. The  covenant  does  not  in  its  nature  run  with 
the  land,  as  it  concerns  a  thing  not  in  esse.  He  cited 
Spencer^s  case,  5  Coke,  and  3  IVUs.  Rep.  25. 

Wood,  contra.  The  covenant  relates  to  a  thing  to  be 
done  on  the  land,  and  runs  with  it.  The  cases  in 
Moor,  159*  Ow.  151.  Lev.  109*  Kitchen  v.  Buckley, 
Cro.  EL  49s,  are  in  the  plaintiff's  favour. 

Per  Curiam.  The  plaintiff  is  not  without  remedy; 
he  may  bring  an  action  against  the  original  lessor, 
who  always  remains  liable :  but  his  right  of  action  for 
a  breach  of  this  covenant  cannot  be  extended  to  an 
assignee,  without  his  being  named  in  the  covenant,  as 
the  subject  matter  of  it  does  not  relate  to  a  thing  in 
esse  at  the  time  of  the  demise.  The  Court  recognized 
the  authority  of  Spencer*s  case. 

Judgment  for  defendant. 
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E.  T.  25  Geo.  3.  JoNBS  OgOmst  OsBORN. 

sem&k---  TkECLARATION  that  the  said  defendant,   before 

an  hotel  keeper    Mw 

is  raijecttoUie  and  on,  &c.,  was,  and  from  thence  hitherto  hath 

asu innkeep-  ^^^»  ^^^  s^H  is»  ^hc  master  and  keeper  of  a  certain 
S'*d«dared^  common  and  public  hotel,  for  the  reception,  lodging, 
egainst  aa  an   and  entertainment  of  guests  ;  that  is  to  say,  a  certain 

common  and  public  hotel,  commonly  called  or  known 
by  the  name  of  0$born*$  Adelphi  Hotel,  in  the  parish 
of^  8lc.,  in  the  county  of,  &c. :  and  whereas  the  said 
defendant,  being  such  master  and  keeper  of  the  said 
hotel,  as  aforesaid,  the  said  plaintiff  heretofore,  to  wit, 
on  the  day  and  year  aforesaid,  at,  &c.  aforesaid,  en- 
tered, and  was  then  and  there  received  into  the  said 
hotel  as  the  guest  of  him  the  said  defendant  therein; 
and  during  the  time  that  he  was  such  guest,  to  wit,  on 
the  day  and  year  aforesaid,  he  the  said  defendant  was 
lawfully  possessed  of  a  certain  note  of  the  Governor 
and  Company  of  the  Bank  oi  England,  conunonly 
called  a  bank  note,  for  the  payment  of  the  sum  of 
twenty  pounds,  and  of  another  large  sum  of  money,  to 
wit,  the  sum  of  seven  <  pounds  eighteen  shillings  of 
lawful  money  of  Great  Britain,  as  of  his  own  proper 
note  and  money;  and  which  said  note,  and  money 
were  then  and  from  thence,  until  the  time  of  the  loss 


(a)  See  the  late  case  of  T^Iomiwoiit.  Lacy,  3  Bam,  ft  AU,  283,  where 
it  was  held,  that  a  hoiue  of  public  eDtertainment  in  Lmdm,  where 
beds,  proTidom,  fte.  were  fttrnlslied  for  all  penons  paying  ^or  die  sane, 
bnt  whieh  was  merelj  called  a  tayem  and  ooffBe*hoiiie,  and  wm  not  fie- 
quented  by  stage  coaches  and  waggons  fiiom  the  country,  and  wiUdi  had  no 
stables  belonging  to  it,  was  to  be  considered  as  an  inn,  and  Hie  owner  of  if 
subject  to  the  BabiHdes  of  innkeepers.  Sedpmrt.  S9eDoev.lmmiHg,40mapi 
77,  where  it  was  lieU,  that  a  coffee-hoose  keeper  was  not  an  innkeeper, 
witldn  the  meaning  of  a  policy  of  insnranoe  against  fire.  See  Jermaf,  139. 
Latch,  127.  1  Lord /ii^m.  479.  12  Mod.  8S4.  Cartk.417.  As  to  the 
liability  of  innkeepers,  see  Jercmy^t  Law  of  Carricn,  144.  Jmtm  on 
Bailments,  95.    8  Rep,  63. 
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thereof  hereinafter  mentioned^  within  the  said  hotels  1785. 
to  wit,  aty  8ic.  aforesaid ;  yet  the  said  defendant,  so  J^i^ 
being  the  master  and  keeper  of  the  said  hotel  as  afore-  oSc^s 
said,  not  regarding  his  duty  as  snch  master  and  keeper 
thereof,  did  not  keep  the  said  note  and  money  of  the 
said  plaintiff,  so  being  within  the  said  hotel  a»  afore- 
said, safely  and  without  diminution  or  loss,  so  that  no 
damage  might  arise  or  happen  to  the  said  plaintiff  in 
any  manner  of  way  by  the  negligence  or  default  of 
him  the  said  defendant  and  his  servants,  but  on  the 
contrary  thereof,  he  the  said  defendant  and  his  ser- 
vants so  negligently  and  carelessly  conducted  them- 
selves in  this  behalf,  that  afterwards  and  whilst  the 
said  plaintiff  was  a  guest  in  the  said  hotel  as  aforesaid, 
to  wit,  on  the  day  and  year  aforesaid,  the  said  note 
and  money  were  by  and  through  the  mere  negligence 
and  default  of  the  said  defendant  and  his  servants,  and 
without  the  consent  or  knowledge  of  him  the  said 
plaintiff,  wrongfully  and  injuriously  taken  and  carried 
from  and  out  of  the  said  hotel,  or  otherwise  embezzled 
and  secreted,  by  some  person  or  persons  to  the  said 
plaintiff  unknown,  and  were  thereby  wholly  lost  to 
the  said  plaiiitifff 

Demurrer,  assigning  the  following  causes,  ctz.  that  the 
eaid  hotel  or  bouse  in  the  said  declaration  mentioned 

9 

is  not  in  or  by  the  said  declaration  avejrred  or  shewn  to 
be  a  common  or  public  inn,  or  that  the  same  and  the 
said  defendant,  as  such  master  or  keeper  thereof  as 
aforesaid,  are  within  the  custom  of  this  realm  as  to 
inn-keepers ;  and  for  that  it  does  not  appesir  in  or  by 
the  said  declaration,  that  the  said  note  and  money 
therein  mentioned  were  ever  delivered  to  the  said  de- 
fendant or  his  servants,  or  that  he  ever  received  the 
same  or  had  the  care  thereof,  or  that  he  undertook  or 
was  obliged  or  bound  to  safely  keep  the  same,  or  to 
take  care  thereof;  and  for  that  it  does  not  appear  in 

VOL.  II.  d    K 
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1785.        or  by  the  said  declaration,  that  the  said  defendant 

'J^^       was  to  have  or  receive  any  reward  for  the  safe  kecp- 
agaiMtt       JQg  Qj.  ^2^^  Qf  ^]j^  g^j  j  QQ^  mj  j  money ;  and  for  that 

no  negligence  or  default  is  charged  or  alledged  in  the 
said  declaration,  either  in  the  said  defendant  or  his 
servants,  otherwise  than  as  against  or  in  disregard  of 
a  supposed  duty  in  him  the  said  defendant,  as  such 
master  or  keeper  of  the  said  hotel  in  the  said  decla- 
ration  mentioned  as  aforesaid ;  and  also  that  the  said 
declaration  b  in  various  other  respects  uncertain,  in- 
sufficient, and  informal,  &c. 

Joinder  in  demurrer* 

Shepherd,  for  defendant.  The  objection  to  this  de- 
claration is,  that  the  defendant  is  not  stated  to  be  a 
bailee  in  any  character  which  can  make  him  liable. 
An  hotel-keeper  cannot  be  considered  a  common  inn* 
keeper ;  and  if  so,  the  plaintiff  ought  to  have  described 
him  as  such*  If  a  man  acts  as  an  inn-keepor,  he  is 
liable.  But  an  hotel  is  not  an  inn.  An  inn  is  instituted 
for  passengers,  travellers,  and  wayfaring  men.  It  can- 
not be  said  that  an  hotel  is  for  this  purpose  an  inn  (6). 
If  a  man  make  a  contract  with  an  inn-keeper  for  a 
separate  lodging,  and  has  the  exclusive  possession 
thereof,  as  to  him  it  is  not  an  inn  (c).  Here  the  plain- 
tiff may  be  considered  as  a  mere  lodger,  and  the  de- 
fendant as  a  lodging-house  keeper,  who  makes  a  con- 
tract with  every  man  that  comes ;  whereas  an  inn- 
keeper is  bound  by  the  law  of  the  realm,  and  not  by 
contract,  to  receive  guests  (df). 

Per  Curiam.  The  Court  thought  the  defendant  had 
better  withdraw  his  demurrer,  and  that  these  objec- 
tions would  come  more  proper  upon  the  trial,  as  the 
law  must  depend  upon  the  facts  of  the  case. 

(6)  C^kU  case,  8  Coke,  683. 

(c)  See  Haii,  C.  N.  P.  209.    1  Stark.  249. 

(4  See  Parkkurtt  r.Fbrter,  1  SM.  387  )  and  3  B. and  w#.  287. 
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Rex  against  Cottbell.  

^  T}ruiity  Term. 

f|lH£  defendant  in  this  case  was  convicted  under  the  A  party maj  be 
5  Amte,  c.  H,  before  a  justice  of  the  peace,  for  sutate,  giying 
using  two  lurchers  for  the  destruction  of  game.  The  SJ^tlkfotoM^ 
offence,  as  appeared  by  the  conviction,  was  committed  ^,  ^  pariah, 
in  the  parish  of  Tadley,  in  the  county  of  Sotithampion,  committed,  on 
and  the  defendant  was  convicted  on  the  oath  of  witMsmid- 
Henry  TulL  of  the  same  parish.    A  motion  was  made  ^ng.^tl^tlie 

,  1    t         f         .      pariah,  proTid- 

to  quash  the  conviction,  on  the  ground  that  the  wit-  ed  auch  witaeaa 
ness  was  described  of  the   same   parish   whejre  the  ^atea.     ^^ 
offence  was  committed,  and  therefore  that  he  was  not 
a  good  witness. 

Per  Curiam-  The  witness  being  of  the  parish 
is  no  objection,  unless  he  pays  rates ;  for  then  the 
money  the  parish  is  entitled  to,  may  go  in  alleviation 
of  the  rates,  and  the  witness  would  be  interested. 

Conviction  affirmed  (a). 

(c)  In  the  King  t.  Prior,  in  the  aame  Term,  the  like  objection  waa 
made  to  another  conviction,  and  the  conviction  waa  affirmed.  * 


Ker  against  Mitchell.  ^^ 

Mich.  Term* 

TkEBT  on  bond,  dated  23d  December,  1779>  given  by  a  bond,  condi- 
defendant,  in  the  penal  sum  of  4,45oif.  unto  the  ^^^  X^* 

from  all  actions,  legal  proceedinn,  and  coats,  &c.  which  maybe  the  consequence  of  A.'8 
delivering  over  to  d^endant  a  bill  of  exchange,  part  of  the  proceeda  whereof  a  third  per- 
son is  entiUed  to,  is  forfeited,  by  a  payment  o?er  by  A.  to  soch  tiiird  person  of  his  share  of 
the  proceeds,  upon  his  demanding  the  same,  without  his  bringing  any  action ;  and  thoogh 
A.  give  no  notice  of  the  payment  to  the  defendant  (a) . 


(a)  As  to  what  is  a  legal  damnification,  to  entitie  a  aurety  to  aue,  aee 
SSast,  593.  3  WU$.  13.  1  Atk.  262.  In  analogy  to  the  above  deciaion 
it  may  be  observed,  that  in  actions  on  covenants  for  good  titie  and  qniet 
eijoyment,  it  is  not  necessary  to  entitle  the  purchaser  to  sue  for  a  breach 
«f  the  covenant  to  shew  that  he  has  been  eidcted  by  legal  process,  though 

2  k2 


488  CASES  IN  THE  KING'S  B£NCH, 

1786.        plaintiff  and  one  Andrew  Moffatt,    since   deceased. 

j^gn         Plea,  praying  oyer  of  bond  and  condition,  whereby, 

agauui        after  reciting  (i)  that  by  articles  of  agreement  under 

MiTCH  BIJi« 

it  18  advisable  to  do  so  ;  it  is  sofBcient  to  state  that  the  party  e?icliiig 
had  lawfiil  right  and  title  to  do  so,  &c.  witboat  sltewing  thesMtoreof  such 
tiUe»  see  4  Term  Report8>  617.  8  Term  Reports,  278.  See  also  Cro.  Jae. 
315.  2  Smmd.  177.  1  Lev.  301.  1  Sid.  466.  2  Bot.  ^  Pul.  14.  n.  6. 
(b)  The  redtals  were  as  follow :  whereas,  in  and  by  eertaia 
artieles  of  agreement  indented  and  dated  the  Idth  of  D^cfomier,  1776, 
and  nofide  or  mentioned  to  be  made  between  the  abore-named  B.  K. 
and  R.  S.  parser  of  the  said  ship,  PriHceu  RoytU^  of  tiie  one  part, 
and  the  said  A.  M.  and  O.  D.  of  the  other  part ;  after  Uking  notioe 
that  all  the  said  parties  to  the  sud  articles  had  purchased  and  ship- 
ped on  board  the  said  ship,  then  bound  on  a  royage  to  InUrn  and 
CkbMf  a  quantity  of  coral  and  pearls,  of  the  value  together  of 
6,9021.  lit.  5if.,  and  had  agreed  that  the  same  should  be  canird  to  CAtes 
.  and  there  sold  by  the  said  R.  K.  and  /l.^.,  for  theaccoont  and  risk  ofthe 
sidd  parties,  in  the  proportions  therein  mentioned.  It  was  witnessed,  that 
the  said  R.  K.  and  R.  S.  thereby  covenanted  to  carry  the  s^  coral  and 
pearis  to  CUfM,  Mght  ftee,  and  to  sell  and  dispose  thereof  there,  free 
finom  any  other  merchandise,  and  render  an  account  of  theaake  tlicTCof 
unto  the  attomies  of  the  sud  A.  M.  and  Q.  />.,  in  Lomdan^  and  also  to 
pay  the  proportions  of  the  money  arising  thereby,  belonging  to  the  said 
A.  M.  and  O.  D.  into  tiie  English  Company's  Cash,  at  GshIm,  and  taike 
fresh  bills  of  exchange  for  the  account  thereof  to  the  sud  attomies, 
without  demanding  any  money  for  commisnon  or  disbursements,  other 
than  what  were  necessary  in  completing  such  sales,  and  making  such  rr- 
mittances,  of  wMeh  the  sidd  A.  M.  and  Q.  D*  thereby  covenanted  Id  pay 
and  allow  their  respective  proportions  to  the  sdd  R^  K.  and  R.  S,^  and 
also  to  stand  to  and  support  all  sea  risks  and  other  casualties  concemiog 
.  thdr  sMd  respective  proportions  of  and  in  the  said  goods,  as  by  the  sud  in 
part  recited  articles  of  agreement,  relation  being  thereunto  had,  may 
more  fully  appear  :  and  whereas  the  said  R.  K*  did  accordingly  carry 
out  the  said  goods  to  Canton^  and  sold  part  thereof  to  one  S.  for  7438^ 
Spanish  old  dollars,  for  payment  whereof  tho  said  S.  gave  hb  bond  or 
obligation,  called  a  chop,  to  the  said  R,  iT.,  and  other  part  thereof  the 
said  R.  K*  sold  to  one  K.  for  2,900  old  Spanish  doUars,  for  payment 
whereof  the  said  AT,  gave  his  chop  or  obligi^tion  to  the  said  ML  K.,  botli 
which  chops  or  obligations  the  said  /2,i¥.,  on  Ids  d^Mutura  horn  Ckkm 
to  Engkmdt  left  in  the  hands  of  J.  B.^  esq.  at  CoHiom^  together  with 
divers  other  bonds  which  had  been  given  for  the  payment  of  the  monies 
for  which  other  parts  of  the  said  goods  had  been  sold  in  China  by  the  stid 
R,  jr.,  in  order  that  the  same  might  be  received  by  him  the  said  J.  B.t 
and  together  with  one  box  of  cond«  of  the  vahia  as  per  invoica,  of 
1476/.  Sf.,  for  which  sud  bonds  or  obligatioDs  woU  box  of  coral  tha  svd 
J»  B.  gave  an  acicnowledgn^snt*  dated  Omiam^  28th  of  Jmmtmry,  1778, 
wiiereby  he  acknowledged  that  he  had  the  sama  ta  hit  imssmtJoHj  9mi 
that  they  were  tiw  property^  and  at  tite  risk  of  the  aaid  /ItJST.^  aid 
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seal,  m  ade  between  plaintiff  and  R.  Scott,  parser  of  a        178G. 
certain  ship,  of  the  one  part,  and  the  said  defendant         Ker 

* — — ~" "       Mitchell. 

wliereas  the  said  R,  K,  on  the  2Stb  of  Afril,  1778,  being  at  the  Cape  of 
Good  Bope,  tigsed  an  order  of  that  date  directed  to  the  said  J.  B.,  where- 
bj  he  reqdred  him,  if  he  had  not  reoetTed  the  amoont  of  5.Hi  diop  befbre 
the  receipt  of  that  order,  to  deliver  the  said  chop  to  the  said  O,  D.,  and 
place  it  to  the  account  of  the  said  R,  K.;  and  by  another  order  of 
the  mmt  date  the  said  /t.  JT.  reqoired  the  said  /.  B.  upon  recdrmg  JTs 
chop  to  him  of  2,9(NI  old  Spamsh  douars,  to  pay  to  the  said  J.  />., 
or  order,  1,135  and  two  fifths  old  Spanish  dollars,  togetherwith  1  per 
cent  per  montb  for  six  months  on  the  abore  sum,  and  to  place  the  same 
totheacooontofthesatdll.  jr. ;  and  whereas,  by  a  certain  dedaratibn 
in  writing,  under  the  hand  of  the  said  A.  JIT.,  bearing  date  the  6th  day  of 
Jamiary,  1779,  the  said  R,  A",  declared  that  7,438  and  three  fourths 
Spanish  pillar  dollars  of  the  sum  due  by  the  said  5.,  and  1,135  and  two- 
fifttis  Spanish  head  dollars  of  the  sum  due  by  K.,  part  of  the  sums  men- 
tioned in  the  receipt  given  by  the  said  J,  B.,  were  the  property  of  the  said 
ji,  M.  and  (?.1>.,  and  to  be  piud  to  them  when  the  same  were  remitted 
and  paid  to  him  or  his  attorney,  together  with  auy  Interest  or  exchange 
thai  nsight  arise  thereon,  provided  the  above  sum  had  not  been  already 
pmd  to  the  said  Q.  !>.,  by  virtue  of  the  before-mentioned  order,  and  that 
the  said  O,  D,  accounted  with  the  said  R,  K.  or  his  attorney  for  his  share 
of  the  said  bot  of  cdral  (ordered  to  be  delivered  to  him  as  aforesaid,  and 
to  be  dispoaed  of)  according  to  the  said  recited  articles  of  agreement ; 
and  whereas  it  now  appears  that  the  said  J,  B.^  on  the  10th  ofJonuaryy 
1779 f  paid  into  the  cash  of  the  treasury  of  the  English  East  India  Com- 
pany, at  Ctmlmt  8,482  new  milled  Mtxieo  doUan,  at  the  exchange  of 
5«.  3d,  sleiling  per  dollar,  for  account  of  the  said  R,  Al,  for  which  the 
prsddent  and  coundl  belonging  to  the  factory  of  the  said  company,  gave 
to  the  said  J.  B.  their  bill  of  exchange  on  the  directors  of  the  united 
company  of  merchants  of  Sngiattd  trading  to  the  Bmt  tndka,  dated 
CbiAm,  the  10th  day  of  January  ^  1779,  for  the  sum  of  2,326/.  10«.  6i/. 
sterling,  for  8,482  new  milled  Mexico  dollars,  at  the  exchange  of  5«.  3d. 
sterling  per  dollar,  received  of  the  said  «/•  B,,  payable  to  the  order  of  the 
said  H.  jr.,  at  twelve  months  sight;  #MioAt  utereit,  ibr  which  credit  was 
given  in  the  Company's  cash  accordingly,  which  bill  of  exchange  hath 
been  remitted  to  the  said  ji.  A/.,  and  on  the  8th  of  September  now  last 
past,  was  duly  accepted  by  order  of  the  said  Company ;  and  whereas  it 
bong  apprehended  and  believed  that  the  sidd  8,483  dollars  to  paid  info 
the  Company's  treasury  at  Qmiom  by  the  said  J.  B.,  and  for  which  the 
said  accepted  biD  of  exchange  was  given  as  aforesaid,  was  the  neat  amount 
of  the  7,438  and  three-fourths  Spanish  pillar  dollars  received  by  the  said 
•f.  B.  of  5.,  «nd  declared  by  the  *id  JtK^  on  the  6th  of  Jdanoiy,  1779» 
to  be  tiie  property  of  the  said  A,  Ai,  and  0»D^  and  the  intoreat  and  ex- 
change due  thereon,  he  the  said  ^.  M.  as  attorney  for  the  said  R.  /T.,  and 
at  the  request  of  the  said  A,  M.  nait  O,  D,,  or  tfarir  order,  delivered  the 
■ame  to  tfaem,  the  receipt  whereof  they  do  hereby  Jointly  acknowledge ; 
Now  the  condition  of  the  above-written  obligation  b  such,  that  if,  &c. 
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1786.  and  George  Davidson,  of  the  other  part,  after  reciting 
l^g^  that  the  said  parties  were  concerned  in  a  joint  trading 
ogaiHti  adventure  for  the  sale  of  china,  coral,  and  pearls,  to  be 
carried  to  China,  and  there  sold  by  the  plaintiff  and 
22.  Scott  for  the  account  of  all  parties,  and  that  plain- 
tiff and  R,  Scott  thereby  covenanted  to  pay  the  pro- 
portions of  the  defendant  and  George  Davidson's 
monies  arising  from  the  said  sales  unto  the  Engiisk 
Company's  cash  at  Canton ;  and  that  after  the  making 
such  articles  of  agreementi  the  said  plaintiff  and 
R,  Scott  did  carry  the  goods  to  and  sell  the  same,  part 
thereof  in  China,  part  thereof  to  one  Shykinquas,  for 
7|4d8  and  a  half  Spanish  old  dollars,  for  payment 
whereof  the  said  Shykinquas  gave  his  bond  to  the 
said  plaintiff,  and  other  part  of  the  said  goods 
to  one  Kewshaw,  for  2,900  old  Spanish  dollars,  for 
payment  whereof  the  said  Kewshaw  gave  his  bond, 
which  bonds  the  said  plaintiff,  on  his  departure  from 
China  to  England,  left  in  the  hands  of  James  Brad- 
show,  at  Canton,  together  with  divers  other  bonds 
which  had  been  given  in  payment  of  monies  on  which 
other  parts  of  the  said  goods  had  been  sold  in  China 
by  the  said  plaintiff,  in  order  that  the  same  might  be 
received  by  the  said  James  Bradshaw,  and  together 
with  one  box  of  coral  of  value  of  1,476/.  Bs.  for  which 
bonds  and  box  of  coral  the  said  James  Bradshaw  gave 
his  acknowledgment  that  they  were  in  his  possession 
as  the  property  and  at  the  risk  of  the  said  plaintiff; 
that  the  said  plaintiff,  on  the  25th  of  April,  177B| 
signed  an  order  directed  to  the  said  James  Bradshaw, 
requiring  him  if  he  had  not  received  the  amount  of  the 
said  Skykinquas's  bond  before  receipt  of  that  order,  to 
deliver  the  bond  to  the  said  George  Davidson,  and  place 
it  to  the  account  of  plaintiff;  and  that  by  another 
order  the  said  plaintiff  required  the  said  James  Brad- 
shaw, upon  receiving  KewshawU  bond,  to  pay  the  said 
George  Davidson,  or  order,  1,135  and  two-fifths  old 
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Spanish  dollars,  &c.|  and  to  place  the  same  to  plain*-        17B6. 
tiflp's  account;  and  that  by  declaration  in  writing  of       *k^ 
the  said  plaintiff,  the  said  plaintiff  declared  that  7,438     ^^^^^^ 
and  three-fourths  Spanish  pillar  dollars  of  the  sum  die 
by  Skykittquas,  and  1,135  and  two-fifths  Spanish  head 
dollars  of  the  sum  due  by  Kewshaw,  were  the  property 
of  the  defendant  and  George  Davidion,  and  to  be  paid 
to  them,  when  the  same  were  remitted  and  paid  to  him 
or  his  attorney,   provided  the  same  had   not  been 
already  paid  to  the  said  George  Davidson  by  virtue  of 
the  before*mentioned  order,  and  that  the  said  George 
Davidson  accounted  with  plaintiffii  for  his  share  of  the 
said  box  of  coral,  and  that  it  then  appeared  that  the 
said  James  BradshaWf  on  the  lOth  of  January,   1779» 
paid  into  the  cash  of  the  treasury  of  the  East  India 
Company,  at  Canton,  8,482  dollars,  per  account  of  the 
plaintiff,  for  which  the  president  and  council  belong- 
ing to  the  factory  of  the  said  company  gave  to  the 
said  James  Bradshaw  their  bill  of  exchange  on  the 
directors   of  the  East  India  Company,   in  England^ 
payable  to  plaintiff 's  order,  at  twelve  months' sight, 
vrhich  said  bill  had  been  remitted  to  the  said  Andrew 
Moffat,  and  was  accepted  by  the  East  India  Company ; 
and  that  it  being  believed  that  the  money  paid  into  the 
£ast  India  Company's  treasury,  was  the  net  amount  of 
the  7,438  and  three-fourths  Spanbh  pillar  dollars  re- 
ceived by  the  said  James  Bradshaw  of  Skykinquas,  and 
declared  by  the  plaintiff  to  be  the  property  of  defendant 
and  George  Davidson,  the  said  Andrew  Mqffait,  as  plain- 
tiflfs  attorney,  deli  vered  the  same  todefendant  and  George 
Davidson.    It  was  conditioned,  that  if  the  above-bound 
defendant  and  G.  D.,  or  either  of  them,  their  or  either 
of  their  heirs,  executors,  adminbtrators,  or  assigns, 
should  and  did  well  and  truly  pay,  or  cause  to  be  paid, 
unto  the  above-named  A.  M.  and  plaintiff,  or  one  of 
them,  their  or  one  of  their  executors,  administrators, 
or  assigns,  on  demand,  all  such  sum  and  sums  of 
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1786.  money,  or  valae  in  money  of  all  snob  good  bills  of 
~^~ —  excluM^ge  or  secnriiies  fpr  money,  goods,  or  effects,  as 
jtg^^  the  said  G.  Z>.  his  leipresentatives  or  assignSf  or  his  or 
their  attomies  or  agents,  should  or  might  faaise  recesTeA 
or  receive,  by  virtue  of  the  said  respective  ^Qi4efB  of 
the  25th  of  April^  1778,  granted  by  the  said  plaintilF 
at  the  Copt  of  Goad  Hope^  upon  the  J.  B^  ia  fajrour 
of  the  said  G.  D. ;  and  also  in  case  the  said  G.  D.,  his 
executors^  lidministratorsi  or  misigns^  did  and  should 
well  add  faithfully  account  with  the  said  plaintiff,  his 
executors,  administrators,  or  assigns,  or  his  or  their  ai^ 
tomies  or  agents,  for  the  full  share  and  proportion  of 
the  said  plaintiff,  of  and  in  all  net  monies  which  might 
have  arisen,  or  which  should  arise,  by  the  sale  joi  the 
before  mentioned  box  of  coral,  left  by  the  said  plaintiff 
in  the  hands  of  the  said  J.  JB.,  and  directed  to  bje  de* 
livered  by  the  said  J.  B.  to  the  said  G.  D.,  to  be  dis? 
posed  of,  and  coming  to  the  hands,  possession,  oif 
power  of  the  said  G.  D.,  his  executors,  administraton^ 
representatives,  attornies,  or  agents,  according  to  the 
true  intent  and  meaning  of  the  said  hereinbefore  re- 
cited articles  of  agreement ;  and  also  if  the  above 
bounden  defendant  and  G.  D.  or  one  of  them>  thw  or 
one  of  their  heirs,  executors,  administrators,  or  umpm 
should  and  did,  from  time  to  time,  and  at  all  times 
thereafter,  well  and  sufficiently  save,  defend,  keep 
harmless  and  indemnified,  the  said  A.  M.  his  execu- 
tors, administrators^  and  estate,  of,  from,  and  against 
all  manner  of  actions,  suits,  judgments,  verdicts,  da* 
mages,  executions,  decrees  and  orders,  costs  and  ex- 
pences,  which  should  or  might,  at  any  time  or  times 
hereafter^  be  brought  or  prosecuted|  given,  obtaraed 
or  made,  levied,  suffered,  executed,  expended,  or  paid 
by  or  against  the  said  A.M.  his  executors,  adminis- 
trators,  or  estate,  by  reason  of  his  indorsing  and  ddi- 
vering  the  said  recited  bill  of  exchange  to  them  the 
said  defendant  and  G.  D.  as  aforesaid^  or  of  any 
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ter  or  ttung  rdative  Iheveto  <ur  to  the  premises^  then  1786. 
and  io  sodi  oases  the  above-wtklen  obKgaikui  was  to  kbr 
be  voi4,  crth^rWise  to  item^m  ia  full  iiMoe  and  virtae :  |^SS!^.^ 
which  being  «ead  and  faeaid,  the .  aaid  defendaiit 
|dcaded  aciio  nan,  beoaoae  Ihat  jasithier  the  Mud  G. 
D.  or  his  nepceieiiUitiyaB  ar  asaigaa,  or  Jw  or  thdr 
altoraies  or  agenlt^  ever  haw  leceived  aaj  xnm  or 
anms  of  dioney »  or  value  In  oioiieyj  of  the  aaid  bills  of 
exduoge^  qriseearitieBfior  mo^oej^  gQodi>  orctfn^ts^  by 
viiioe  of  the  said  jnmIqiis  m^ation^  m  the  aaid  «oisd«* 
tjon  to  be  granted  by  (be  said  planoiff  a^on  Ibe  aafd 
%/*•  B. ;  axid  thait  the  P«sid  Q*  D^  never  did  receive  the 
•aid  b^:^  of  poral  in  Ij^  Mid  condition  laeationedt  or 
<any  money  whatsoever  arising  from  the  ai|](e  tjbereof ; 
iand  fiwitb«r,  that  the  said  A.  M,  M>  fiMecnion,  admi'^ 
j»istr9t9rs,  or  ^tate,  have  m>^  nnr  haith  any  of  th#ia, 
been  dfUI^u6ed  by  reason  of  the  psemisesui  the  said 
cpnditjpn  mentioned ;  and  thisi  &c»  concluding  with 
%  verification* 

Replicatipn,  precludi  non,  b^ause  that  the  bil}  pf 
excban^^y  in  the  condition  of  the  said  writing  obliga- 
tory nientioned,  was  remitted  b^  the  said  J.  B.  to  the 
said  A.  M.  for  the  purpose  of  paying  to  the  said  defen- 
dant and  G.  D.  the  amount  pf  7^438  and  three  quarters 
Spanish  pillar  dollars  of  the  sum  due  firoo^  the  said  S. 
as  in  the  said  condition  b  mentionec^  and  tlj^a^  the  se- 
sidae  apd  remaind^  of  the  said  sum  of  mpney  in  the 
said  bill  contained*  might  be  received  by  the  s^id  A^  M. 
when  t^e  9ai4  biU  should  be  paid  fpr  and  on  account 
of  the  saifd  plaintiff;  and  that  \j^^.  19s.  6d.  pnly, 
parcel  of  the  sf^d  tTW  of  £j276/*  lOi.  &2.  ip  tha  said 
bill  of  exchan|;e  mention^i  at  the  time  of'  thn  tians- 
mission  of  the  ^aid  bill  of  ^^chwge  by  ^thc  vfti^  /•  i?* 
to  the  said  A.  H.,  were  th^  ampunt  of  th§  9^d  7«438 
and  three  quarters  Spanish  pillar  dollars,  in  the  ^fiid 
condition  mentioned  to  be  the  property  of  the  said  de- 
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1787.  fendant  and  G.  D«;  and  that  the  sum  of  27SL  17«o 
Ksa  the  residue  of  the  said  sum  of  2276/.  lOi.  6d.  in  the 
MiTCHUx.  ^^  ^^^  containedi  was  the  property  of  the  said  plain- 
tiff^ and  ought,  when  the  said  bill  was  paid,  to  haTe 
been. received  by  the  said  A.M., for  and  onaccountof 
the.  said  plaintiff:  and  further*  that  the  said  A.  M^  in 
his  lifetime,  made  his  last  will  and  testament  in  writing 
and  thereby  appointed  W.  Earl  of  3f  .,  one  /.  M.,  and 
one  /•  H.  who  is  since  deceased,  execntors  thereof, 
and  afterwards  died  without  revoking  the  same ;  and 
that  after  tivft  death  of  the  said  A.  M.,  to  wit,  on  the 
8th  Jfml,  1796,  he  the  said  plaintiff  demanded  of  the 
said  J.  M.  as  one  of  the  execntors  of  the  said  A.  M. 
the  said  inm  of  873/.  17s*  so  as  aforesaid  doe  to  him 
the  said  pbintiff,  for  an^  on  acc<mDt  of  so  mudiof 
the  money  in  the  said  bill  of  exchange  contained,  as 
by  the  said  A.  M.  ought  as  aforesaid  to  have  been  ie> 
ceived  for  and  on  account  of  the  said  JR.  K.,  together 
with  the  sum  of  76/.  8i.  10c/.  for  and  on  account  of  in- 
terest due  on  the  said  sum  of  273/.  17^.  from  the  8th 
September,  1780,  on  which  day  the  said  bill  of  exchange 
became  due,  and  was  paid ;  and  which  said  sum  of 
money,  amounting  in  the  whole  to  the  sum  of 
350/.  5$.  lOd.  he  the  said  /.  M.  as  such  executor  as 
aforesaid,  there  paid  to  the  said  plaintiff,  whereof  the 
said  defendant  afterwards,  to  wit,  on  the  said  8tfa 
April,  1786,  had  notice,  that  is  to  say,  at,  8cc.  afore- 
said,  which  said  sum  of  350/.  5$.  10c/.  the  said  defend- 
ant and  G.  D.  have  not,  nor  hath  either  of  them  at 
any  time  since,  repaid  to  the  said  W.  Earl  of  Jlf/and 
J.  3f .  as  surviving  executors  as  aforesaid,  or  to  either 
of  them ;  and  so  the  said  plaintiff  says,  that  the 
said  If.  Earl  of  M.  and  J.  M:,  surviving  executors 
of  the  last  will  and  testament  of  the  said  A-  M. 
are  damnified ;  and  this  he  is  ready  to  verify :  where- 
fore, &c. 
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Rejoioderi  protesting  that  the  said  bill  of  exchange  1786. 
in  the  said  condition  mentioned,  was  hot  remitted  by  kbr 
the  said  J.  B.  to  the  said  A-  M.  for  such  purpose  as  MrrcHELt. 
in  the  said  replication  is  mentioned,  but  on  the  con- 
trary thereof  was  remitted  to  the  said  A.  M.  for  the 
purpose  in  the  said  plea  mentioned ;  protesting  also 
that  the  said  replication,  in  manner  the  same,  is  above 
pleaded,  and  the  matters  therein  contained  are  not 
sufficient  in  law  for  the  said  plaintiff  to  have  or  main- 
tain his  aforesaid  action  against  the  said  defendant  for 
a  rejoinder  in  this  behalf;  the  said  defendant  saith 
that  the  said  /.  M.  in  the  said  replication  mentioned, 
was  not  compelled  to  pay  the  said  sum  of  273/.  17«.  in 
the  said  replication  mentioned,  to  the  said  plaintiff,  by 
any  action,  suit,  judgment,  verdict,  execution,  decree, 
or  order,  had  by  the  said  plaintiff  against  the  said 
J.  3f.,  nor  was  the  said  A*  M*  in  his  lifetime,  or  the 
«aid  W.  Earl  of  ilf.,  J.  M.^  and  J.  H.  as  executors  of 
ihe  said  il.  M,  or  any  of  them,  since  the  death  of  the 
said  A.  M.  compelled  to  pay  any  damages,  costs,  or 
expences,  by  reason  of  any  action,  suit,  judgment, 
verdict,  execution,  decree,  or  order,  of  and  concerning 
the  premises  in  the  said  condition  mentioned,  but  the 
same  was  paid  by  the  said  J.  M.  without  any  action, 
suit,  judgment,  verdict,  execution,  decree,  or  order 
being  had  or  made  against  him :  and  further,  that  he 
the  said  defendant  had  not  any  notice  of  the  intention 
of  the  said  J.  M.  to  pay  the  said  sum  of  money  to 
the  said  plaintiff,  or  of  any  demand  being  made  by 
the  said  plaintiff  of  the  said  J.  or  of  the  said  A.  M. 
in  his  lifetime,  or  of  the  said  Earl  and  J.  H.  after  hb 
death,  or  any  of  them ;  and  so  the  said  defendant  saith 
that  the  said  A-M.  his  executors,  administrators,  or 
estate,  have  not,  nor  hath  any  of  them  been  damnified 
by  reason  of  the  premises  in  the  said  condition  men- 
tioned :  and  this,  8lc. 
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1786.  To  this  r^oinda*  the  plnntiff  denorred  generally, 


tgttitui 
MtTCBELL. 


f 


Ksn         and  defendant  joined  in  demnner* 


Lawrence,  for  pIainti£P.  In  this  caae^  ma  appean 
from  file  redtab  in  the  bond,  the  plaintiff,  defendant, 
and  David$(m,  were  ^soncemed  in  a  joint  adTcntare  to 
the  Ea$t  Imdk^*  A  lai»e  qaantily  of  pearls  and  coral 
were  loaded  by  the  plaintiff,  to  the  amount  of  SOOOL 


and  he  was  to  pay  the  bmount  of  the  prodno^  on  the 
accoant  of  defendant  and  Davidwu^  into  the  tieasoiy 
of  the  Bast  India  Company.  A  great  part  of  these 
articles  were  soU^  and  the  vendees  gaVe  llieir  bonds 
to  secure  the  payment  of  the  price.  The  plaintiff 
left  these  bciids,  iMod  a  box  of  coral,  in  the  hands 
of  AtedhlAflP^  and  BradAam  sucknowledged  that  he 
held  them  as  the  property^  and  at  the  risk,  of  die 
plaintiff.  The  plaintiff  afterwards  directed  Brad' 
$ham  to  pay  a  sum  of  money  udto  Davidimny  and  ac* 
knowledged  that  part  of  the  monies  in  the  hands  of 
BradAaw,  was  the  property  of  the  defendant  and  JM- 
fMboN,  and  to  be  paid  to  them  when  the  same  were  re- 
mitted to  the  (daintiff  or  his  attorney.  It  appears  diat 
BradtkaWj  after  the  plaintiff  had  made  the  above  ac- 
knowledgment, paid  some  of  the  tnoney  arising  fioia 
the  bonds,  unto  the  treasurer  of  the  East  India  Com- 
pany at  Canton,  for  which  the  -company  gave  their 
bill  of  exchange  upon  the  Bast  India  Company  in 
London,  which  bill  was  lemitted  to  Moffkti,  as  the  at^ 
tomey  of  the  plaintiff,  and  which  bill  was  afterwards 
accepted  by  the  drawees^  The  defendant  tod  Dotwt 
sen,  thinking  the  amount  of  the  money  in  the  biH  lo 
be  the  amount  of  the  money  acknowledged  by  the 
plaintiff  to  be  their  property^  requested  Mqfaii  to  de- 
liver the  bill  over  to  them.  MtfiuH  coisplied  with  this 
request,  upon  the  defendant  and  DavidUn  giving  their 
bond  of  indemnity.  After  the  giving  this  bond,  |t  turned 
out  that  the  defendants  were  not  entitled  to  the  whole 
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aaiount  of  the  money  for  which  the  bill  was  given,        \7S6. 
but  that  the  plaintiff  was  entitled. to  a  share  of  it^         kb& 
namely,  273/.    Upon  this  tha  plaintiff  demanded  his    fj^^lf^li^, 
share  of  Mqffatt,  who  paid  it.    It  is  true,  the  money 
was  paid  to  the  plaintiff  without  his  bringing  an  ac- 
tion, or  instituting  any  other  legal  proceeding  for  the 
recovery  of  it,  but  that  Moffatt  paid  it,  thinking  he 
was  bound  to  do  so.    And  sa,  indeed,  he  was  bound, 
as  the  money  clearly  belonged  to  the  plaintiff.    It  is 
also  admitted,  the  defendant  had  no  notice  given  him 
of  the  plaintiff's  claim^  before  Moffatt  paid  it.    I  con- 
tend that  no  legal  proceeding  or  notice  was  necessary; 
MofiUt  b^g  bound  to  payy  was  quite  enough*    It 
was  unnecessary  to  iacoE  tbe  expenee  or* delay  of  any 
legal  proceedftog.    It  was  a.lsgal- payment;  and  the 
defmdanty  not  having  repaid  it  to  Moffatt^  he  has  been 
clearly  damnified,  within  the  meaning  of  the  condi- 
tioa  of  the  bond»    Broughtom*i  case,  in  5  Coke's  Rep. 
24j  is  an  authority  in  point  (a).    By  the  terms  of  the 
condition,  no  notice  was  necessary ;  the  party  indem«  * 
nified  being  oUiged  to  pay,  was  enough ;  he  was  not 
bound  to  consult  with  the  defendant,  when  in  the 
mean  time  the  plaintiff  would  bring  his  action,  and 
put  him  to  expence. 

Baldwin^  for  the  defendant.  Admitting,  periiapa, 
that  no  notice  of  the  payment  was  necessary,  yet,  by 
the  words  of  the  coqdition  of  the  bond,  I  maintain 
that  Moffatt  was  not  bound  to  pay  the  money,  till  he 
was  actually  compelled  to  do  so  by  some  legal  prO" 
ceeding.  I  think  he  was  to  consider  himself  as  repre- 
senting the  defendant,  and  should  not  have  paid  the 
money  over  without  his  authority,  or  the  compulsion 


(c)  Sec  alM  the  CM9S  in  1  F«ii/.  36,  281.  l/fNe»,329,330.  ZBsM. 
94.  Cio.  EUz.  ^,  264,  369.  1  Rot.  432.  Owen,  19.  Cro.  Cnr.  349, 
350.  Cro.  Jac.  2S8,  240, 127.  Dyer,  187,  pi.  4.  Yth.  207.  3  Bwttl. 
234. 
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1786.        of  legal  process.    Without  this  he  could  only  ha?e 
^^^         colluded  with  the  plaintiff. 

again$i 

Mitchell.  _  ^  rm      , 

Sbd  per  Curiam.    The  doctnne  contended  for  by 

the  plaintiff,  is  correct ;  no  suit  was  necessary  if  the 

plaintiff  was  legally  entitled  to  the  money. 

Judgment  for  plaintiff. 


1 786.       Dob  ex  dem.  Dean  and  Chapter  of  Wbstminstbr, 
vkATTVrM.  ^^-  ^^  others^  against  Freeman  et  Ux. 

Under  a  derise   fllHE  following  was  a  case  for  the  opinion  of  the 

of  a  copyhold       JL     j~  n^  • 

estate  to  tetta-  Court,  9ts. — ^Tbis  was  an  ejectment  to  recover 

^\!am^'  the  possession  of  two  messuages  at  Harpenden.  Tlie 
proijded  the     plaintiff  claimed  on  several  demises,  viz.  First»  on  the 

continued  ain-  »  ^ 

gie ;  batincaae  demise  of  the  Dean  and  Chapter  of  fVeitmimtitr,  Loid 
then  iintoAl  B.  ^^  ^^  manor  of  Harpenden ;  second^  on  the  demise  of 
ihmdd ^ttai  ^^^g^  Btuton  and  John  Surry ;  third,  on  the  demise 
the  age  of  23  '  of  John  Surry.  The  cause  came  on  to  be  tried  at  the 
2^  'thL"^  Sitting  after  Trinity  Term,  1786,  at  Wettmimter  Hall, 
^^S^^'^^S^'  before  the  Hon.  F.  JBu/fer,  one  of  the  justices  of  this 
before  A.  B.  at-  honourable  Court,  when  the  jury  found  a  verdict  for 

talnedthat  age,     .  .  *»     j 

ahewaaentmed  the  plaintiff,  damages  U.,  and  costs  40s.  subject  to  the 
mi^t^^  opinion  of  the  Court  on  the  following  case:  that 
?*"^^  ^       ^*  ^*  being  seised,  according  to  the  custom  of  the 

that  the  heica 

at  law  were  not  manor  of  Harpenden,  by  bis  will,  dated  October  25ih 
entitled  to  it.     ifQ]^  devised  as  follows: — ^^  I  give,  will,  and  devise 

unto  my  loving  wife  S.  JVarraker,  all  that  my  copyhold 
messuage  or  tenement  wherein  I  now  dwell,  with  the 
appurtenances  thereto  belonging,  situate  in  Harpenden, 
at  the  time  of  my  decease,  for  and  during  the  term  of 
her  natural  life,  provided  she  remains  a  widow  and  noi 
marry  a  second  husband;  but  if  in  case  she  marries  a 
second  husband,  then  I  givey  will,  and  devise  the  said 
copyhold  messuage  or  tenement,  and  all  and  even/ 
the  appurtenances  as  above  mentioned,  unto  my  ne^ 


TEMP.  LORD  MANSFIELD; 


409 


fhew,  3.  S.«  ton  of  my  late  sister  E.  S.  late  deceased, 
when  he  shall  attain  his  full  age  df  iwenty*three  years ; 
to  have  and  to  hold  unto  him  and  his  assigns  for 
ever ;  but  upon  condition  that  he  my  said  nephew, 
J.  S.  shall  pay  unto  my  two  nephews  6r.  B»  and  R.  B., 
sons  of  my  late  sister,  S.  B.,  and  also  unto  my  nephews 
and  nieces,  JS.  W.,  S.  fV.,  and  J.  fV.,  children  of  my 
brother  in  law,  J.  fV.,  and  also  unto  A.  G»,  W.  G.,  and 
T.  G.,  children  of  my  sister,  J.  G.,  five  pounds  apiece, 
within  two  years  after  he  is  in  the  possession  of  the 
said  copyhold  messuage  or  tenement^  and  premises 
thereunto  belonging,  provided  they  are  at  their  several 
ages  of  twenty-one  years;  but  further,  my  will  and 
meaning  is  such,  that  in  case  my  said  nephew,  J.  S. 
shall  depart  this  life  before  he  is  in  possession  of  the 
said  copyhold  messuage  or  tenement,  and  premises, 
then  I  give,  will,  and  devise  the  said  copyhold  mes- 
suage or  tenement,  and  premises  as  above^metUioned, 
unto  my  nephew,  J.  W,  son  of  my  brother  in  law, 
J.  W.,  to  have  and  to  hold  unto  him  and  his  heifs  and 
assigns  for  ever,  on  condition  of  his  paying  the  said 
legacies  :  that  the  copyhold  estate  was  surrendered  to 
the  use  of  the  will,  and  the  testator  died  soon  after  the 
making  of  the  will :  that  S.  W.,  the  widow,  in  1784, 
married  to  the  defendant :  that  J.  <$.,  one  of  the  les- 
sors of  the  plaintiff,  is  the  devisee  named  in  the  will  of 
the  testator,  and  has  hot  attained  the  age  of  twenty- 
three  years  :  that  the  lessors  of  the  plaintiff,  (?.  B,  and 
J.  S.  are  heirs  at  law  of  the  testator,  fV.  W.,  and  that 
the  Dean  and  Chapter  of  Westminster  are  the  lords  of 
the  manor  of  Harpenden,  of  which  the  premises  are 
holden.  The  question  for  the  opinion  of  the  court  is, 
whether  the  lessors  of  the  plaintiff,  or  any  of  them,  are 
eotitled  to  recover  in  this  action  ;  if  the  Court  shall 
be  of  opinion  that  the  lessors  of  the  plaintiff,  or  any 
of  them,  are  entitled  to  recover,  then  the  verdict  to 
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Dos  Of 
Dban  of 

WBtTXlN- 

irrBR,  4i«. 


etUs. 


Stand ;  bal  if  the  Comt  sbaH  be  of  opinioil  that  tbe 
lesson  of  tke  plaintiff  toe  not  entitled  to  rteoTer  in 
tint  action^  dfen  a  verdict  to;  be  eUtei^  for  tbe  de- 
fendtttt. 

Lane,  for  plaintiff.  The  estate  of  the  widow,  Sarah 
ffarraker,  was  determined  on  her  marfikge  with  the 
second  hnsband;  It  then  descended  to  the  heir  at 
law.  It  is  a  contingent  remainder  as  to  John  Suny, 
who  was  not  to  take  the  estate  unless  he  itfiriVed  at  the 
age  of  twenty-three.  This  remainder,  by'tbe  marriage 
of  the  widow,  would  Have  fallen  to  the  groond  had 
the  estate  been  fireeUold  and  not  copyhold,  where  the 
lord  has  a  sufficient  estate  to  support  a  contingent  re- 
mainder. 

In  Brawn  v.  Cutler  (a),  where  the  testator  devised  his 
estate  to  bis  wife  during  her  life,  if  she  did  not  many ; 
but  if  she  did  marry,  then  that  his  son  should  take 
the  estate ;  it  was  held  that  the  wife  took  an  estate 
only  durante  tiduUate. 

Sbd  PEft  CuEiAM.  Wemust  look  to  the  intention 
of  the  testator,  who  devised  the  estate  to  his  widow 
for  her  life,  provided  she  did  not  marry  |  and  thai  in 
case  of  her  marriage  it  was  to  go  to  his  nephew  wkm 
he  attained  the  age  of  twenty-three.  It  appears  to 
us,  that  during  the  time  the  nephew  was  within  that 
age,  the  estate  remained  in  the  widow. 

Judgment  for  defendant. 


(a)  She  T.  Raynumd,  4Sf. 


> 
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Raimes  agamst  Robinson.  

Mkh.  Term, 

T|ECLARATION  in  replevin  for  seizing  a  cow ;  ^^  I^lhS 
first,  cognizance  as  bailiff  of  the  lord  of  the  manor  commisBionen 
of  IVheldrake,  for  damage  feasant;  second,  avowry  through indos- 
that  at  a  court  leet  within  the  said  manor,  the  defend-  S^.}^'  ^ 
ant  was  elected  a  pinder,  or  common  pound  keeper,  the  commoners 

of  iodoied 

and  as  such  justifying  seizing  the  cow,  damage  feasant  lands  shall  be 
within  the  manor  (a).  First  plea  in  bar  to  cognizance,  heriiageof  Uie 

roads,  in  that  manner  which  the  commisuoners  shall  award,  does  not  authorise  them  to 
Sen  the  herbage  by  auction  or  otherwiae  to  one  indiridnal  commoner. 

(a)  This  arowry  was  as  follows :  "  defendant  well  avows,  &c.,  because 
the  said  place  in  winch,  &c.,  long  before  and  also  at  the  time  when,  Ac, 
was  and  still  h  a  certain  piece  of  waste  ground  lying  and  being  withfai 
«id  parcel  of  the  manor  of  Whtldrake,  in  t^e  Mdd  county  of  Yatk^  of 
which  said  manor  the  said  B.  T.  long  before,  and  also  at  the  said  time 
when,  &c.,  was  and  still  is  seised  in  his  demesne  as  of  fee.    And  thfe  said 
J.  further  says  that  the  sdd  B,  T,,  and  all  tlioee  whose  estate  he  now  hath, 
and  at  the  said  time  when,  &c,  had  of  and  in  the  said  manor  with  the  ap- 
purtenances, fromtime  whereof  the  memory  of  man  is  not  to  the  contrary, 
have  had  and  have  used,  and  have  been  accustomed  to  have  a  certain 
court  leet  or  view  of  finankpledge  of  all  the  inhabitants  and  resiants  with- 
in the  said  manor,  to  be  hdd  within  the  same  manor,  before  the  steward 
of  the  court  of  the  same  manor,  for  the  time  lieing,  witldn  one  month 
after  the  feut  of  5r.  Mitkaei  the  archangel,  yearly ;  and  the  said  J.  fur- 
ther says,  that  within  the  sidd  manor  thera  now  is,  and  from  time  whereof 
the  memory  of  man  is  not  to  the  contrary,  there  bath  been  a  certain 
andent  and  laudable  custom  there  used  and  approved  of,  that  is  to  say, 
that  the  homage  of  the  same  court  leet  or  view  of  frankpledge,  being 
sworn  and  charged  at  the  same  court  leet  or  view  of  frankpledge,  front 
time  whereof  the  memory  of  man  is  not  to  the  oontrazy,  hare  been  used 
and  accustomed  at  the  said  court  leet  or  view  of  frankpledge,  to  elect 
and  appoint  a  snffident  and  proper  person,  being  an  inhabitant  within  the 
said  manor,  to  be  pinder  or  keeper  of  the  common  pound  and  for  the  said 
manor,  for  one  whole  year  then  next  following,  or  until  some  other  per- 
son hath  been  elected  and  appointed  in  his  stead,  and  the  same  person 
then  so  elected  and  appointed,  hath  then  and  there  in  open  court  been 
sworn  into  the  said  office,  which  said  pinder  or  keeper  of  the  said  com- 
mon pound  so  dected,  appMnted,  and  sworn,  hath  during  all  the  time 
aforesaid,  been  accustomed  in  every  year,  at  his  and  their  will  and  plea- 
sure, to  idew  the  common  and  waste  ground  of  and  bdonging  to  the  said 
manor*  and  when  he  hath  found  any  cattle  of  any  person  or  persons  not 
having  right  of  common  of  pasture  for  the  same,  in  any  of  such  wastes 
trespasdng  there,  that  then  such  pinder  or  keeper  of  the  said  common 

VOL.  II*  2  L 
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178G.       ^^  injuria  J   with  a   traverse  that  the  defendant  was 

' bailiff.     Second  pica  in  bar  to  cognizance,  de  injuria, 

agamst  with  a  travcTse  that  the  loctis  in  quo  is  within  the  ma- 
nor. Third  plea  in  bar  to  cognizance,  de  injuria,  with 
a  traverse  that  Beilby  Thompson  was  seised  of  loc^s  in 
guo.  Fourth  plea  in  bar  to  avowry,  de  injuria,  with  a 
traverse  that  the  locus  in  quo  was  waste  land  of  the 
'  manor  of  Wheldrake,  Fifth  plea  in  bar  to  avowry,  de 
injuria,  with  a  traverse  that  Beilby  Thompson  was 
seised  in  fee  of  locus  in  quo.  Sixth  plea  in  har  to 
avowry,  de  injuria,  with  a  traverse  that  defendant  was 
elected  pinder.  Seventh  plea,  that  before  the  said 
time  when,  &c.,  by  an  act  of  parliament  reciting  that 
within  the  manor  of  Wheldrake,  in  the  county  pf 
York,  there  wene  severd  pieces  of  titheable  waste 
land,  and  that  Beilby  Thompson,  esq.  was  lord  of  the 


pound  hith,  for  aU  the  time  a^br^nidybeen  acciuUMiied  to  take  and  im- 
poaad  all  SDcli  cattk  ao  found  treqpaisiBg  tl^ere,  and  to  detain  them  la 
pound  until  the  owner  or  owners  of  ancli  cattle  hath  or  have  made  aatii- 
foctkm  for  such  trwpaaiea,  or  mitil  snch  cattle  haye  been  repleried  hy 
daeoooneoflaw.    And  the  said «/.  farther  aaya  that  the  mid  A  71  faei^ 
adaed  of  the  said  manor  with  the  appurtenances,  in  form  aforesaid,  at  the 
court  leety   or  view  of  frankpledge,  of  him  the  said  O,  T.  of  his  said 
manor,  held  in  and  for  the  said  manor,  within  one  month  ato*  the  FcMt 
of  SU  Michael  the  Arcbaugcl,  in  the  year  of  eur  Lord,  1782,  to  wit»  oo 
the  2l8t  day  of  October^  in  the  same  year,  before  O.  iV.,  gentleman,  then 
steward  of  the  said  court,  the  said «/.  was  by  the  homage  of  the  sasse 
court  then  and  there  elected  and  4ippoioted  to  be  pinder  or  keeper  of  the 
common  pound  of  and  for  the  manor  aforesud  (he  the  said  J,  then  beii^ 
an  inhalutant  within  the  same  manor,  and  a  sufficient  and  proper  person 
to  execute  the  said  office)  for  one  whole  year  U^n  next  ensuing,  or  until 
8ome  other  person  should  be  elected  and  appointed  in  his  stead  ;  and  the 
said  J.  was  then  and  there  in  open  court  in  due  manner  sworn  in  his  said 
office,  wherefore  the  said  «/•,  immediately  before  the  said  time  when,  ftc, 
bdng  such  pinder  or  keeper  of  the  said  common  pound  as  aforesaid,  by 
virtue  of  the  custom  aforesaid,  went  to  the  said  place  in  which,  &c. 
(being  then  a  certain  piece  of  waste  ground  lying  and  being  within  apar- 
cel  of  the  manor  aforesaid)  to  view  the  same ;  and  because  the  said  cow 
of  the  said  /L,  at  the  said  time  when,  &9*»  he  the  sud  R.  not  then  having 
any  right  of  commoa  of  pasture  for  any  cattle  in  the  said  place  in  which* 
&c.,  was  in  the  said  close  In  which,  &c.,  cat|i^  up  the  grass  there  thco 
growing,  and  doing  damage  there ;  he  the  said  J.  as  such  pinder  or  keeper 
of  the  said  common  pound,  as  aforesaid,  well  avows  the  Uking«  &c. 
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nianory  and,  with  other  persons^  were  owners  of  seve-        1786. 
ral  tenements  therein^  and  entitled  to  right  of  common       R^infEs 

over  the  waste  lands,  and  that  it  woald  be  desirable  to        ogmmt 

Robinson. 
have  these  lands  enclosed  and  cultivated,  and  exempt- 
ed from  tithes :  ft  was  enacted,  that  certain  copimis- 
sioners  should  inclose  these  lands,  and  make  allotr 
ments  unto  the  owners  in  lieu  of  their  rights  of  coon 
mon,  and  also  unto  the  owner  of  tithes  in  lieu  thereof^ 
and  that  the  commissioBers  should  make  public  roads 
through  these  lands ;  and  it  was  also  further  enacted 
and  declared,  by  and  with  the  consent  of  the  said 
BeUffy  ThampMmy  lord  of  the  manor  of  WbMrake^ 
that  the  herbage  of  the  ground  which  should  be  allot- 
ted and  assigned  for  any  public  roads  as  aforesaid, 
should  and  might,  from  and  after  the  making  such 
allotments,  be  enjoyed  by  the  respective  persons 
then  having  common  rigliU  within  the  said  manor 
and  township  of  Wheldrake,  their  heirs,  executors, 
administrators,  and  assigns  respectively,  in  such  man- 
ner as  the  said  commissioners,  or  any  two  of  them, 
should  by  the  said  award  or  instrument  direct  or  ap- 
point ;  with  a  proviso  that  no  cattle  should  be  placed 
in  the  roads  before  the  expiration  of  seven  years  after 
making  the  award ;  thbt  at  the  time  of  the  making  this 
act  of  parliament,  plaintiff  was  entitled  to  rights  of 
common  over  the  waste  lands ;  that  the  commission- 
ers did  allot  unto  the  plaintiff  a  share  of  the  said 
inclosed  waste  lands,  and  did  allot  the  locus  in  guo  to 
be  a  public  road  ;  but  that  they  did  not  within  seven 
years  or  afterwards,  after  the  making  of  the  act  of  par- 
liament, in  any  manner  direct  how  the  herbage  of  the 
locus  in  quo  should  be  enjoyed  by  the  parties  entitled 
thereto ;  and  that  notwithstanding  this,  the  plaintiff, 
having  rights  of  common,  8u:.,  put  the  cow  into  locus  in 
quo,  and  that  therefore  defendant,  de  injuria,  seized  the 
cow(6)» 

(6)  Tbil  replicstion  waa  si  foUowi  :^^<  That  dt fendant  ought  aot  to 
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Replication,  stating  issue  on  the  traverses  in  all 
pleas  in  bar  except  the  last;   and   as    to    that,  de- 


acknowledge  or  aTOw  the  taking,  &c.  because  plaintiff  says,  that  U»f 
before  the  sud  time  when,  &c.  by  a  certidA  act  of  paritament,  made  at 
the  parliament  of  our  lord  the  now  king,  at  a  learioa  thereof  holden  at 
fTeUmbMUr^  in  the  ninth  year  of  his  reign,  intitled  *  An  act  fordividiDg 
and  indoaing  several  open  fields,  meadows,  grounds,  and  ings,  and  the 
moor  or  common  and  waste  ground  within  the  manor  and  townriiip  of 
WkMrake^  in  the  comity  of  Y»k^'  reciting,  that  whereas  wiOun  the 
manor  and  townsiiip  of  Wkddrake^  in  the  county  of  F«ril,  there  were  fimr 
open  and  unindosed  fields  of  arable,  ipeadow,  or  pasture  groond,  cooi- 
monly  called  the  Jftfr^lcAT or  ITefffletf,  the  Au< /left/,  DoweCBUFkU, 
and  fF#ff  FkUf  containing  together,  by  estimation,  aboat  five  hndred 
acres,  or  tliereabouts ;  and  also  a  certain  unindosed  parcel  of  meadow 
ground,  called  the  Ortai  Ingt,  Fore  Ingty  and  Low  Ifarr^  contaimng  by 
estimaUon  one  hundred  and  dghty  acres,  or  thereabouta ;  and  alto  a 
moor  or  common,  or  large  piece  of  waste  ground,  celled  ^FTUUrdk 
Ifoor,  or  CoaMROM,  contidning  by  estimation  one  thousand  five  hundred 
acres,  or  thereabouts ;  and  that  B*T.  esq.  was  lord  of  the  manor  of  liM- 
drake  aforeudd,  and  owner  of  several  ancient  messuages,  cottages,  froet 
steads,  sdtes  of  messuages  or  cottages,  tofts,  lands,  and  tenements,  with- 
in the  said  manor  and  township,  fields  and  ings ;  and  that  the  nMwt  re- 
verend fiitther  in  God  R,  by  dhdne  Provence,  then  Lord  Ardibishop  of 
York,  in  right  of  lus  see,  was  seised  of  the  perpetual  advowaoo,  right  sf 
patronage,  collation,  and  presentation  to  the  rectory  of  fneUrmkt  afoie- 
said,  and  the  Rev.  H.  2*.,  doctor  of  divinity,  was  the  then  rector  thereof, 
and  in  right  thereof  was  seised  of  the  parsonage  house  there  with  the  ap- 
purtenances, and  of  certain  glebe  lands,  lying  diqiersed  in  tiie  said  opco 
fields,  or  some  of  them  ;  and  was  also,  in  right  of  the  said  rectory,  seised 
of  or  entitied  to  all  the  great  and  small  tithes  arising,  renewing,  and  in- 
creasing, or  happening  within  the  said  manor  and  township,  ezeepC  the 
tithes  of  certain  closes  pf  grounds  within  the  said  manor  and  township, 
called  the  Farr  Closet ,  bdonging  to  IL  S.  genUeman,  containing  about 
dgbt  acres,  for  which  a  modus  of  five  shillings  yeariy  was  payable  to  ^ 
said  rector.  In  lieu  of  all  tithes,  great  and  small,  arising  and  renewing  on 
the  said  Farr  CloteSf  and  except  the  tithea  of  seven  acres  of  ground,  or 
thereabouts,  parcel  of  the  said  Great  Inge,  belonging  to  H.  IT.  the  younger, 
of  Thicket,  in  the  county  of  York^  esq.  commonly  called  H.fF'^JLuA 

his  wife,  which  they  claimed  to  hold  discharged  of  all  tithea ;  and 

also  except  the  tithes  of  a  certain  close,  called  A/owe  Croft,  within  tbe 
said  manor,  containing  about  eight  acrer,  seven  acres  whereof^  or  there- 
abouts, bdonged  to  W,  W,  of  Sunderland,  in  the  county  of  Durkmm,  and 
fF.  fF,  of  fFheldrake  aforesaid,  yeoman,  and  one  other  acre  thereof,  or 
thereabouts,  (belonged  to  the  said  B,  T.,  wliich  they  also  claimed  to  hoki 
dischaiged  of  all  tithes^  and  that  the  said  R.  S,,  W.  P.  of  WhMrake 
aforesaid,  gent,  and  several  other  persons,  were  owners  and  proprieton  of 
the  residue  of  the  messuages,  cottages,  and  firontsteads,  and  shares  of  mes- 
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Fendant  replies  that  he  ought  not  to  be  barred  from 
acknowledging  or  avowing  the  taking,  &c.,  because 


soages,  cottages,  and  frontsteads  within  the  stdd  manor  and  township, 
and  were,  together  with  the  said  B,  7*.  entitled  to  right  of  common  upon 
the  sidd  common  or  moor,  and  to  right  of  common  and  ararage  in  the  said 
open  fields ;  and  tliat  the  said  B,  T,  was  the  sole  owner  of  the  said  parcel  of 
meadow  ground,  called  the  Low  Martt  and  owner  of  much  the  greatest 
part  of  the  sud  Oreai  Ingt  and  Fare  Ingtf  some  parts  whereof  did  belong 
to  several  other  persons ;  and  the  said  B .  T.  and  others  were  owners  and 
proprietors  of  the  said  fields,  lands,  and  andent  inclosnres,  within  the 
sdd  manor  and  township,  and  that  the  lands  and  grounds  of  the  sereral 
proprietors  in  the  said  open  fields  and  ings,  lay  dispersed  and  intermixed 
with  each  other,  and  the  same,  as  well  as  the  said  common  and  waste 
grounds  were,  in  their  then  situation,  incapable  of  improvement;  and  it 
would  tend  greatly  to  the  advantage  of  the  parties  concerned,  and  to  the 
public  utiUty,  if  the  sud  open  fields  and  ings,  and  the  said  moor  or  com- 
mon and  waste  grounds,  were  cUvided  and  inclosed,  and  all  the  titheablc 
lands  and  tenements  in  the  said  township  exempted  from  tithes ;  but  as 
that  could  not  be  effected  without  the  aid  and  authority  of  parliament,  it 
was  enacted.  That  R,  B,  the  younger,  of  the  dty  of  York,  gentleman,  and 
J.  O.  of  Burton  Agnet,  in  the  county  of  York,  gentleman,  and  J,  D.  of 
Thorganby,  in  the  said  county  of  York,  gentleman,  and  their  successors, 
to  be  elected  in  manner  thereinafter  directed,  should  be,  and  they  were 
thereby  appointed  commisdoners  for  putting  that  act  in  execution,  and  €mr 
the  sereral  ends,  intents,  and  purposes  therdnafter  expressed  ;  and  it  was 
also  further  enacted  by  the  authority  aforesaid,  thi^  the  said  oommis- 
doners,  or  any  two  of  them,  should,  and  they  were  thereby  authorised 
and  required,  in  the  first  place,  to  set  out,  assign,  and  allot  unto  and.  for 
the  add  B.  T,  lord  of  the  sdd  manor  of  WhMrake,  his  heirs  and  asdgns, 
as  a  compensation  for  hb  and  thdr  right  and  interest  in  and  to  the  soil  of 
the  sdd  moor  ot  common  and  waste  ground,  and  consent  to  the  division 
and  inclosure  thereof,  one  dxteentb  part  (quantity,  qudity,  and  dtuation 
conddered)  of  the  sdd  moor  or  common,  in  one  entire  plot,  over  and 
above  and  excludve  of  audi  share  or  allotment  of  the  sdd  moor  or  com- 
mon, as  was  thereinafter  ^Brectcd  to  be  allotted  to  Um,  in  lien  of  and  as 
an  equivdent  fbr  Ids  right  of  conmion  in  or  upon  the  said  moor  or  com- 
mon  and  waste  ground,  as  owner  of  messuages,  cottages,  or  scites  of  mes- 
suages, cottages,  or  frontsteids,  in  WkeUrake  afbresdd ;  and  that  the  said 
commlsdoners,  or  any  two  of  them,  should  also  set  out  and  diet  unto 
and  for  the  sdd  H.  T,  and  his  successors,  rectors  of  the  said  rectory  of 
ff^heldrake,  such  part  of  the  said  open  fields,  moor  or  common,  and 
waste  ground  respectivdy,  as  they,  or  any  two  of  them,  should  deem  to 
be,  at  the  time  of  such  indosure,  a  full  and  adequate  compensation  Ibr 
all  tithes,  great  and  smdl,  of  what  nature  or  kind  soever,  Bmter  oflRerings, 
and  all  other  ecdedasticd  dues  and  payments  wliatsoever,  issuing,  arb- 
ing,  or  renewing,  or  due  and  payable,  or  which  might  become  due  or 
payable  from  thenceforth  for  all  times  to  come,  out  of  or  lor  all  and  evaiy 
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]  786.        ^^^^  ^  ^^  commiirioDers  did^  by  their  said  awards 
order  aod  award,  that  the  siir?eyors  of  highways  wilh- 


thaaaidc^enfialdaaiidinocMrorflQiiimQiiand  wMtegrnnniiajMiiy  allfltWr 
titlifabl^  Undiy  groundSy  and  tenemeaU  wifthiD  thetaid  manor  and  toWB- 
abip,  safe  and  except  the  tithet  of  the  old  iodoacd  gtoand^  mradea' 
grounds,  and  titheable  part  of  the  said  it^s,  lor  which  a  compennthHi  hy 
yeariy  sniDS  of  money  was  to  be  made ;  and  sa?8  and  ezoept  all  ] 
and  snrplice  lie^  doe  and  payable  to  the  said  H.  7.  aod  his 
rectors  as  a£sresaid }  whidi  allotment  or  allotmenta  shoold  be  by  him  and 
them  accepted  in  lien  and  fiUl  satis&ctlon  d  such  tithes  and  ccrliwiastirsl 
dues  (except  as  sforesaid),  and shonld  be  snlject  to  the  same  aoft  of  taies^ 
assessments,  chaiges,  and  payments,  as  the  said  tithes  then  wete  and 
would  have  been  sul^iect  to  in  case  tliat  act  had  not  been  made,  and  in 
the  same  proportion  as  the  other  lands  and  groands  in  the  aaid  townddp* 
And  it  was  also  thereby  enacted,  that  the  said  oammissionen,  or  any  two 
of  them,  should  and  ndght  also  set  out,  diTide,  and  i^lot,  the  remdne  of 
the  said  moor  or  common  and  waste  ground  (sa^e  one  acre  thereof ,  to 
be  set  out  in  such  part  thereof  by  tlie  said  commisrionera,  or  any  two  ef 
them,  as  they  should  tliink  convenient,  lor  the  digging  fad  getting  eC 
gravels  and  one  acre  more  for  tlie  digging  and  getting  of  sand  fior  the  tt- 
paring  of  the  liigh  roads  within  the  said  manor  and  township^  and  wldck 
the  said  commissioners,  or  any  two  of  themv  were  thereby  anthoriaed  and 
vequuned  to  set  out  accordingly,  after  such  dzteenth  part,  to  be  allotted  to 
the  sflid  B.  T*  as  lord  of  the  s^d  manor  as  aforesaid,  and  snch  pan  or 
parts  as  should  be  set  out  to  and  for  the  said  H,  T,  and  his  incccasociai 
aforesaid,  and  such  part  thereof  as  ndght  be  set  out  for  high  roadaor  pri- 
vate roads,  were  deducted)  nato  and  amoi^  the  said  B,  7*.  and  all  and 
every  other  the  owners  or  proprietors  of  messuages,  oottagee,  and  antes, 
oif  frontsteads  of  messuages  and  opttages  within  the  said  manor  and  town- 
ship of  ff^keUrakt  aforesaid  respectively,  having  right  of  common  on  the 
said  moor  or  common  and  wast^  ground,  in  proportion  to  the  niunber  ef 
such  messuages  and  cottages,  and  acites  or  fit>nstead8  of  messuages  or 
cottages  belong^  to  the  said  B.  T,  and  the  said  several  other  owners  re- 
spectively, in  such  manner  that  die  owner  or  ownera  of  eadi  soc|Lmes- 
sosge  or  scits,or  frontstead  of  a  messuage,  might,  in  respect  thereof^  have 
one-third  more  in  valne  of  such  residue  of  the  s*id  moor  or  oonunon  or 
waste  ground  (quantity,  quality,  and  situation  conndered]  than  the  owner 
or  owners  of  each  such  ootti^  or  soite,  or  firontstead  of  a  cottage,  with- 
out regard  being  had  to  the  lands  of  any  such  owners,  oir  to  the  mi^gnitude 
or  goodness  of  any  house  ;  which  said  aOptments  should  be  in  lieu  and  full 
satiHfaction  of  their  re^»ective  common  rights  in  or  upon  the  said  nmor 
or  commen  and  wa^  ground;  and  it  was  in  and  by  the  said  act  fvther 
enacted,  that  the  said  commisskmers,  or  any  two  of  them,  shoold  and 
might  set  out  and  allot  tiie  residue  of  the  smd  open  fielda  (expeptone  rood 
of  land,  or  thereabouts,  parcelof  the  said  if2tf#lcAf,  whereon  a  windndD 
was  then  erected;  and  also  except  a  hoiae»w#y,  leading  firoia  the  town  to 
the  said  mill},  and  also  the  sapne  meadow  gconnds  or  ii^gs,  unloawi 
amongst  all  the  owners  and  proprietors  of  lands  and  grounds  in  the  ssil 
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in  the  said  township   of  Wheldrake  aforesaid^  for  the 
time  being,  for  ever,  should  pemfit  and  suffe)r  all  the 


open  fidds  sad  lugs  respectively,  in  ptropotirtion  lo  tkcir  aevend  and  respec- 
tire  lands  nnd  grounds  and  interest  tiierein»  in  such  shares  imd  propor- 
tions respectively^  as  they  the  said  commisaioners,  or  any  two  of  them, 
sfaoold  adjudge  and  determine  to  be  H  full  recompense,  satisfaction,  and 
cqidvalenl  fiDr  their  several  and  respective  lands  and  intereMs  therein; 
and  it  was  in  aiid  by  the  said  act  further  enacted,  that  immediately  after 
such  division  and  allotnients  of  the  said  several  open  fields,  meadows, 
grounds,  and  ings,  and  tlie  moor  or  common  and  waste  grounds,  in  pur- 
snailoeof  that  act,  should  be  iMMle,  signified,  and  dedared  by  the  awurd 
thtreJBaftar  directed  U)  be  made,  all  right  of  common  of  what  nature^or 
khid  wevcr,  cUhned  by  ior  belonging  to  any  person  or  persons  whatsoever 
in,  over,  mud  upon  all  or  any  of  the  lands  and  grounds  within  the  said 
numor  or  township  \  and  also  all  tithes,  both  great  and  small,  and  ecele- 
sisatfcal  dues  iknd  payments  of  what  nature  or  kind  soever  (the  surplice 
feci  and  mortuaries  then  due  and  payable  to  the  rector  of  IPMdraAe  afore- 
said, and  the  said  modns  of  five  shillings  for  the  said  Fan  dotet^  belong- 
ing to  the  said  it  5.,  only  eaoepted) ,  arising,  renewing,  or  happening  for, 
out  of,  or  In  respect  of  all  and  every,  or  any  messuages,  cottages,  tofts, 
lands,  grounds,  and  hereditaroenta  whatsoever,  within  the  said  manor  and 
townshipof  WkeidmkttJoteaaidf  or  either  of  them,  or  then  due  and  payabk, 
or  wUch  might  otherwise  thereafter  become  due  and  payable  wMiin  the 
sud  maadr  and  township  of  WktUt^ie  aforesaid,  for  or  in  respect  of  any 
matter  or  thin^  or  ptfetenoe  whatsoever,  should  cease,  determine,  imd  be 
for  ever  eztinguiabed.  And  it  was  In  and  by  the  said  act  further  enacted, 
that  (he  said  commissioners,  or  any  two  of  them,  should  and  might  set  out 
and  appoint  to  be  made,  proper  and  Convenient  public  roads  and  ways,  in 
and  through  the  said  manor  or  township,  grounds  or  lands,  thereby 
intended  td  be  indoaed ;  all  which  public  rdads  should  not  be  of  less 
breadth  than  sixty  feet  between  the  ditches,  and  if  the  breadth  of  uzty  Icct 
between  the  ditches  should  not  be  suffii  lent  to  take  in  and  include  the  or- 
namental trees  planted  on  each  of  the  said  roads  leading  from  a  certain 
bridge,  called  PM  Bridge^  within  the  said  manor  of  H^keUrakt,  to  the 
town  of  fyktUrak€  aforetud,  then  the  aM  commissioners,  or  any  two  of 
them,  should  and  might  continoe  the  said  road  of  such  breadth  as  they 
should  think  convenient,  by  taking  in  the  said  trees  uUto  the  same  road  ; 
and  should  and  might  also  makey  set  out,  and  appoint,  dumge,  or  alter 
any  public  or  private  ways  or  toads,  and  footways;  and  also  such  hedges, 
fences^  ditches,  bridges^  cansbways,  banks,  sluices,  drains,  watercourses, 
streams  of  wate#^  doughs,  engioes,  gates,  stllci,  andothar  vequidtefl^  in, 
through,  upon,  or  near  any  of  the  said  intnoded  incAonrea,  aa  the  said 
oommisdoners,  or  any  two  of  tfaem,shonld}udge  tobe  reqidslte  and  pro- 
per fiir  the  convenience  of  any  of  tim  sdd  owners,  or  tMs  improvement  of 
the  lands  so  intended  to  be  indosM ;  knd  also  to  sbt  ioHhf  ofder,  direct, 
and  appoint,  all  and  every  such  further  and  other  needfiil  act,  matter* 
and  thing,  for  the  better  and  more  qpeedy  dividing,  aUettmg,  inclosing, 
attd  Isiprnvlug  of  the  said  open  fields^  meadow  grsnnds,  ingif,  moor  or 
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grass  and  herbage  which  should  from  time  to  time 
be  growing  or  renewing  on  all  the  said  public  and  pri- 


common  and  waste  ground,  thereby  directed  to  be  indosedy  or  any  of 
them,  as  they  the  said  oommisdoners,  or  any  two  of  them,  ahoaM  think 
oonvement :  and  that  all  soch  public  roads  should  be  made,  and  at  all 
times  thereafter  be  repdred,  and  kept  in  repair,  in  such  manner  aa  the 
other  public  highways,  witlun  the  manor  or  township  of  WkMrmkg  afim- 
said,  were  by  law  directed  to  be  repaired ;  and  all  anch  pmate  w^s, 
hedges,  fences,  ditches,  bridges,  causeways,  slmces,  drsina,  walerooiirses, 
streams  of  water,  doughs,  en^nes,  banks,  gates,  stiles,  and  other  vsqoi- 
sltes  and  improrements  as  aforesaid  should  be  made,  and  at  all  tiiMS 
thereafter  supported,  repaired,  and  cleansed  by  all  or  any  of  the  aaid  pro- 
prietors of  the  allotments  to  be  made  byvirtne  of  that  act,  fai  ancfa  manner 
aa  the  said  commissionerB,  or  any  two  of  them,  should  by  their  award 
or  instrument  order,  direct,  or  iqvpohit ;  and  tibat  after  the  makiiiic  the 
roads  and  highways  so  to  be  set  out  and  appomted,  it  should  not  be  lawful 
for  any  penon  or  persons  to  use  any  other  roads  or  ways,  ddmr  public  or 
private,  over  the  said  allotments,  either  on  foot  or  with  hones,  carriages, 
or  cattle ;  and  all  the  former  roads  and  ways  through  tiie  aaid  intended 
allotments,  wlMch  should  not  be  set  out  and  appointed  as  the  roada  and 
ways  through  the  said  intended  inclosures,  should  be  deemed  aa  part  of 
the  lands  to  be  divided,  and  should  be  allotted  accordingly.  And  it  was 
also  further  enacted  and  declared,  by  and  with  tiie  consent  of  tiw  said 
B.  r.  lonlof  the  said  manor  of  ir%cAfi'«ile,  that  the  herbage  of  the  groonds 
which  should  be  allotted  and  asrigned  for  any  pabBe  roads  as  afotcsaid, 
should  and  might,  from  and  after  the  making  such  allotawnts,  be  eajoyad 
by  the  respectire  persons  then  having  common  rights  within  the  aaid  ma- 
nor and  township  of  Whtfdrake,  their  heirs,  executors,  admimstrators, 
and  assigns  respectively,  in  such  manner  as  the  sud  commissiotters,  or 
any  two  of  them,  should  by  the  said  award  or  instrument  direct  or  ap- 
point :  Provided  nevertheless,  that  no  sheep  or  cattle  of  any  kind  shook! 
be  kept  or  depastured  in  or  upon  any  of  the  said  roads,  for  the  term  of 
seven  years  from  the  executing  the  said  award :  And  it  waa  also  further 
enacted,  that  the  said  commissionerB,  or  any  two  them,  should,  within 
the  space  of  ux  calendar  months  after  the  division  and  allotment  of  the 
sud  open  fields,  meadow  grounds,  and  ings,  moor  or  common  and  waste 
grounds,  should  be  made  as  aforesaid,  or  as  soon  afterwards  aa  coave- 
mently  might  be,  form  and  draw  up  an  award  or  instrument  in  writing, 
which  should  express  the  quantity  in  statute  measure  of  acres,  roods,  and 
perches  contuned  in  all  the  said  lands  and  grounds  so  intended  to  be  al- 
lotted and  inclosed  as  aforesaid,  and  the  quantity  and  oontenta  of  each 
and  every  part  and  parcel  thereof  aawgned  and  aUotted  to  each  of  the 
parties  intiUed  to  and  interested  in  the  same;  and  should  also  describe  the 
ntuation,  abuttals,  and  boundaries  of  the  said  several  and  respective  al- 
lotments,  and  should  contun  such  orders  as  the  said  commissioners,  or 
any  two  of  them,  should  think  fit,  for  fcndng  and  inclosing  the  aaid  se- 
veral allotments,  and  for  supporting,  maintaining,  and  keeping  the  new 
and  old  fences  of  the  same  in  repair,  and  for  making,  laying  out,  and 
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vate  roads  within  the  said  miaiior  and  township,  to 
be  enjoyed  by  such  of  the  occupiers  of  messuages^ 


mninuining  pfoper  paUic  and  private  roads  and  ways,  hedges,  fences, 
ditdies,  bridges,  gates,  and  stiles,  and  skmld  contain  all  sach  other  or- 
ders, regulations,  and  determinations,  as  the  said  commissioners,  or  any 
two  of  them,  should  think  properand  necessarj  to  be  inserted  therdn, 
aocoidingtothe  tmemeanmgof  tibataet;  of  which  said  award  or  instm- 
menl  two  parts  should  be  fidriy  engrossed  and  written  opon  parchment, 
and  should  be  made,  and  signed  and  sealed,  by  the  said  commiarioners,  or 
any  twoofthemf  and  one  of  the  said  two  parts  of  the  said  award  should 
be  deposited  in  the  chest  of  the  parish  chwch  of  fVkeUmke  aforesaid,  for 
the  inspection  and  perusal  of  the  serersl  proprietors  in  the  said  manor  or 
township,  and  the  otlier  part  thereof  should  be  inroUed  at  length  In  the 
pahHc  Register  Office,  kept  at  Bewerby,  In  the  East  Riding  of  tiie  said 
eovity  of  ForJl,  within  riz  calendar  months  nest  after  the  rigning  and  seal- 
lag  the  said  award;  and  the  register  of  the  said  office  and  his  deputy  was 
thereby  required  to  Inrol  the  same  in  the  proper  book  for  InroUingbargabM 
and  sales  of  lands;  and  each  of  the  said  Ingroasments,  or  a  true  copy  of  the 
part  so  favoUed,  certified  under  the  hand  of  the  said  register,  or  his  deputy , 
should  from  time  to  time  be  admitted  and  allowed,  in  all  courts  whatso^fer, 
as  legal  evidence  of  the  same;  and  te  said  award  or  instrument,  after  the 
enrolling  as  aforesdd,  should  be  lodged  or  deposited  in  the  hands  of  the 
lord  of  the  manor  of  WhcUnJm  aforaaid,  for  tlie  time  b^g  ;  and  the 
said  register  or  his  deputy  should  be  entitled  to  such  fees  for  such  enroll- 
ment, and  copies  thereof,  as  were  sUowed  for  enrolling  any  bargain  and 
sale,  or  copy  thereof ;  and  the  said  register  and  his  deputy  should  permit 
and  sufRer  any  penon  or  persons  whatsoever,  horn  time  to  time,  and  at 
all  times  within  the  office  hours  of  attendance,  to  peruse  and  Inspect  the 
earollmeat  of  the  said  award  at  the  said  public  office,  paying  to  tiie  said 
register  or  his  deputy  for  every  such  perusal  or  inspection,  one  shilHng, 
and  no  more ;  which  award,  when  executed  and  inroUed  In  manner  afore- 
said, should  be  binding,  final,  and  condnsive  to  aU  the  proprietors  and  par- 
ties Interested  in  the  said  divinon  and  aUottments  as  to  the  lands  and 
grounds  so  to  be  divided  and  allotted,  and  the  tithes  andecdeslastical  dues 
of  the  sud  manor  and  township,  and  all  other  matters  and  things  thereby 
intended  to  be  comprised  therrin,  as  by  the  said  actof  pariiament,  rela- 
tion being  thereto  had,  doth  more  folly  and  at  huge  appear.  And  the 
said  R,  further  says,  that  long  before,  and  at  the  said  time  of  the  making 
of  the  said  actof  pariiateent,  he  the  said  H.  was  and  still  Is  seised  in  his 
demesne  as  of  fee,  of  and  in  a  certain  aadent  messuage  with  the 
appurtenances,  situate,  staadiag;  and  being  witUn  themanor  and  town- 
ship of  WhftUrmkt  afotesaid  ;  and  the  said  JR.  being  so  thereof  seised,  he 
the  said  12.,  and  aU  those  whose  estetes  the  said  iS.  new  hath,  and  at  the 
time  of  the  making  of  tiie  said  act  of  parfiament  had,  of  and  in  the  siiid 
ancient  messusge,  with  the  appurtenanoesy  at  the  time  of  the  making  of 
the  said  act  of  pariiament,  had  and  used,  and  from  time  whereof  tiie 
memory  of  man  is  not  to  the  contrary,  had  been  accustomed  to  have 
and  use,  and  at  the  thus  of  themakingof  the  said  act  of  pariiament^  of 
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eottages^  and  ftoatsleaik  within  fAk  said  township  of 
IVieldrake,  from  time  to  time,  as  should  ye&riy  agree 


liglitAiglit  to  hftfekftd  in  himmM  mad  Ikemttelvvsi  madhSm 
Innpnti  11111  irrmpltrt  nf  tlM«id  mdert  nm  iiiflii  wtoh  the 
••%  coBMMmeffMlBrtfamdipQB  tie  iiU«M»r  or 
irMMbJUbM*  Off  GonmiH%witMatfM«aidiMHMi*»teanUesiidtWr 
cewM^imhle  eetae^  letrtit  laid  cpadwtit  epe«  the  wtid  ■iciwt  awliMgi , 
irilktteeniNHrttQeMefe^  efery  yeei^  eit  all  tUnee  of  tto  yeer^  aetotiM 
■■14  eadat  aieiwuge  wilh  tite  w^tmmmnrm  bckwgiiig  endle^pokiliif  i 
eadl  tiw  iri*  jg.  jg.  fettlUff  iiqfe  tlit  Uw  aOa  H.  B.  the  ytnigrtr,  ^#  «i  — d 
^.  AttfM  coanMalOMfS  niM^d  elid ■§ polaled  m aadlbf  tt« arid Mt, 


oTIke 


nller  tiM  malOng  ibcMel^  M  hf  «lrtw  mad  in 

dMftea  awl  dilofeMM  of  tte  aiftd  open  flekb, 

iliii^  itedfforOiiMiioB,  or  waMegteiMiAB,  aeeonfiBf  to  the 

■aid  aet»  and  tMl  thej  tke  8«d  tine  ceitfiBii 

«irtly«%la  b#  i^ertke  aM  dtokioa  alid  aUdtiawt  iMid  beta 

aiBlraa«d»  (Is  wit)  ontlw  gJtiidayof  Ckieiw^  Hi  the  yOae  ef 

177a»al  WkMrmJb  ■fiiriwiii»didlbiaa<rtdtKiripeoatWMaw 

meat  id  HMog^  wUeh  dU  ei^ireiB  the  #»aiit|r»  hi  ahUdle 

acraey  roods  and  perelwe,  ^ostdnefl  la  all  the  eaU  leaAa  end  giOBBidb  tf»  ia* 

leadedtoboaUoCtedaadiadoaedaaeaitenid,  aad  thO  qaaatl^  aad  eoa- 

teataofeachaadeverjlMt  aad  ^areei  theraof»  aaaigaed  aadallaltodlo 

each  of  the  parties  Idtitled  to  or  hUeieeted  ia  tha  fltiae»  aad  did  also 

cflbe  the  iitoalloa*  abaHale,  aaibomidaHaa  of  the  iaid  aofeial 

peetivo  idktaieata»  aiMl  didcodtaia  aach  ovdeaaaa  the  laid  three 

loaen  did  thiah  fit  far  fbactog  add  fajdoajajr  the  «aid  eeretal  ettotawafi, 

aad  for  sappoithigf  fneJahiinlagt  aad  heepiag  the  new  aad  old 

the  aaaie  lepalnMl,  aad  lor  Bwdriftg,  layiag  oBt»  md  n^atahdii 

poUie  and  pfivate  roada  aai  «agr-hedgea»  ditche%  hridgea^  galea» 

stika»  aad  did  coataia  all  aaeh  other  otden,  regolatleaij 

tioos»  aa  the  iaid  thtfeecodMaMeaen  thought  preper  and  nLca^aaij  to  bt 

iaaerted  theraia;  aad  did  then  tad  there  oga  aad  aeal  twio  parta  of 

award  or  iastrament  Jaarlx  cafmaaed  aad  wtiHea  apoa  parchawati 

of  which  iiarto  waa  deptfnlad  hi  the  cheat  of  the  paMi  ohweh  ef 

WkMmkt  afefeaaidi  aad  Mm  other  pari  thereof  Waaearelled  at  Icagtk 

ia  the  paMie  fegkter  offiee  keptal  BeveHt^  aftMiwaiU  wHhia  act  aakadv 

monthanejDt  after  the  algah^  and  aeidtiv  the  aeldawavi}  aaaadbf 

whiob  MSd  award  the  aaUl  ooaHaMoOen  (adio^gat  other  tfaiqp)  dU 

ittol  aad  aasipa  10  the  aaid  A  JL  hi  righl  of  hi!  flald  aiolenft  iMMa«e »  with 

the  appovteaaaoae,  aearlain  ahere  aad  prbporChm  of  the  aald  ■oor»  or 

9oaimoaapdwaate^adMir»al*^i4>JtoirorOoniaaB%wltiriBthKBwaBr 

aodtewarfilpof^AM'aAr  afowealrt,  dftwded  eid  aacUeed  h»  vhtas  ef 

the  aOdact  I  anddid,  Ja  *ad  h]^  thdr  Hadanard^  allot  aad  aaaiAn  the  Hid 

irtaoe  la  wfatoh^  #»«,  beli^  pared  of  theaaid  eomnioa  fieid^aaUed  the  AMe* 

eottJFUU^  at  afowaaM^  tofaelareeeffapahiieioaa,  liadiag  frooi  tWrf» 

^hftlf  alaieflaid*  to  IMrmUigtm  hi  the  sakl  ooantgr  of  JTir  At  aa  by  theaiU 

award  mMe  Mkf  appean;  aii4  tbeaald  AAaveri  theft  the  tent  of 

jN?Taa  panm  aad  moict  at  ,the  ma)  aiae  whii  ftcuhad  ekpaed  tantht 
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to  pay  to  the  «tid  sorveyora  the  best  pHce  or  cbnstde- 
raiion  Ibr  the  same ;  and  the  said  commtssiofiers  did 
thereby  order,  award,  and  direct^  thai  the  said  turyey*- 
ors  for  the  time  being  should  and  were  thereby  autho* 
rized  and  required  on  the  2d  day  of  Ftlnnary,  in 
each  year^  by  public  auction »  at  fVkeldrake  aforesaid, 
to  agree  with  the  best  bidder,  being  an  inhabitant 
of  the  township  of  Wheldrake,  for  the  grass  and  herb- 
age on  the  said  roads ;  and  the  person  or  persons  who 
should  so  agree  for  the  same,  from  time  to  time,  should 
and  might  have  and  enjoy  all  such  grass  and  herbage, 
from  the  5th  day  of  AprU  then  next  following,  for  one 
whole  year,  and  so  from  year  to  year  as  long  as  the 
Bunreyors  of  the  said  highways  frcna  time  to  time 
shotdd  think  fit,  they  giving  six  months!  notice  when 
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time  of  ezecuting  of  the  satd  Ust-mentkNied  award  of  the  said  IL 17.  the 
yonnger,  J.  O.  and  J.  D^  as  aforesaid ;  and  the  said  A.  it  avers  that 
the  said  oommissbiiers,  or  any  two  of  them,  did  not,  according  to  the 
•idfl act^  by  the  said  awardof  instromenty  dhreci  or  appoint  any  manner 
in  which  the  herbage  of  the  sidd  place  in  which,  &c.»  should  and  mighty 
bom  and  after  the  making  such  allotmedtSy  be  ei^oyed  by  the  respectlTe 
penons  haring,  at  the  time  of  the  making  of  lie  saSA  act  of  parHameot, 
flommon  riglilB  within  the  said  manor  and  township  of  ^Mdrakep  their 
beirsi  execntoriy  administrators,  and  assigns ;  and  the  sidd  H.B.  ftirther 
says,  that  he  the  sdd  it.  being  so  seised  of  the  said  ancient  measuage, 
with  the  appurtenances,  and  as  sock,  befine  the  asaking  vf  the  said  act 
of  pvliamtst,  hariag  common  rights  witlUa  the  said  manor  and  town- 
ship of  ff^kMroAe  aforesaid,  afterwards,  and  after  the  expiration  of 
the  said  term  of  seven  years  from  iie  execudng  of  die  saldawari,  and  a 
Ittle  belbre  Ike  said  tioM,  when,  Ac.,  pol  thsr  said  oow  into  the  said 
place  in  wiiich,  Ac,  (being  the  commonable  cow  of  him  the  sidd  R.,  le- 
vant oonchant  upon  his  said  messuage,  with  tlie  appurtenances,  to  eat  and 
depasture  the  herbage  there  grawlng  in  the  said  placei  la  whkb,  ftc,.  is 
be  ktwfaHy  migktyfor  tke  caose  aforesaid  t  and  the  said  sow  eoatiBuadiu 
tlie  said  plsce  in  wliieb,  dx.«  eating  and  depasturing  the  said  hcrb- 
agie  there  growing  in  the  said  i^ace  in  which,  ftc.,  until  tike  said  J,,  at 
the  said  time  when,  Ac,  ofMs  own  wi<oiig«  tMlitii*  said  sow  la  the  said 
place  ki  which,  dEc»  and  uniustiy  ditalbed  her  i^gaiast  snreties  sod 
pledges,  until,  &c,  in  manner  and  form  as  the  said  ii.  hath  above  thereof 
complained  against  him ;  and  this  tlie  said  H.  is  ready  tn  veiUy ;  where- 
fore he  prays  judgment  and  his  daintgsSi  by  reasoa  of  tks  uifMt  takfcig 
and  detaining  of  the  itkl  oow,  to  be  adQudged  to  him,  &c. 
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1786.  they  should  determine  to  make  a  like  new  agree- 
i^,ji„  ment  for  the  same,  from  time  to  time ;  and  the  said 
against  commissioners  did  thereby  also  further  order,  award, 
and  direct,  that  all  and  every  sum  and  sonis  of 
money  which  should  be  so  paid  to  and  received  by 
the  said  surveyors  from  year  to  year,  for  the  gn^s  or 
herbage  of  the  said  roads^  should  for  ever  thereafter  be 
laid  out  in  repairing  and  maintaining  the  said  roads, 
as  by  the  award  more  fully  appears ;  and  the  said  J. 
further  sajs,  that  the  said  12.  did  not  at  any  time  after 
the  making  of  the  said  award,  and  before  the  said 
time  when,  Sic*,  agree  with  the  surveyors  of  the  high- 
ways within  the  said  township  of  JVheldrake,  for  the 
grass  and  herbage  of  the  said  place  in  which,  &c«y 
and  this.  Sec. 

To  this  replication  the  plaintiff  demurred,  and  de* 
fendant  joined  in  demurrer. 

fVoodf  for  the  plaintiff.     The  only  material  plea  ia 
bar  is  the  last.     The  question  to  be  decided  on  this 
demurrer  is,  whether  the  commissioners  have  properly 
executed  the  power  given  them  by  act  of  parliament. 
It  is  quite  clear  frQfu  the  act  of  parliament,  that  those 
entitled  to  rights  of  common  ought  all  to  have  the 
herbage  of  the  road.    The  act  intended  that  they 
shoujd  all  have  the  use  of  this  herbage,  and  not  that 
one-  individual  should  have.it;  and  the  act  gave  the 
cominissioners  power  only  to  award  in  what  manner 
thje  enjoyment  of'  the  herbage  should  be  exercised 
amongst  the  commoners.     Now  the  commissions 
have  awarded  that  the  herbage  shall  be  leased  out  by 
the  surveyors  of  the  highways  to  that  conunoner  who 
shall  be  the  highest  bidder.    This  would  certainly  ex- 
clude the  rights  of  all  the  commoners  but  his  to  whom 
the 'lease  is. made.    Surely,  this  is  not  an  execution  of 
the  act.  " 
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Lamb,  contrd.  I  admit  this  is  not  in  the  strict  words 
of  the  act,  an  execution  of  the  power  given  to  the 
commissioners.  But  I  should  think  the  award  of  the 
commissioners  within  the  meaning  and  intention  of 
the  legislature ;  for  the  words  of  the  act,  if  taken  in 
their  strict  sensci  would  create  great  confusion  among 
the  commoners. 
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Sed  per  Curiam.  It  is  no  execution  of  the 
power.  The  words  of  the  act  are  to  be  taken  in  the 
meaoiog  contended  for  by  the  plaintiff. 

Judgment  for  the  plaintiff. 


Rex  against  IVindsor. 

rilHE  defendant  in  this  case  was  convicted  under 
the2£  Geo.  IIL  ch.  47>  sec.  IS,  before  a  justice  of 
the  peace,  for  insuring  in  a  public  lottery,  which  was 
described  in  the  conviction  to  be  a  public  lottery 
then  authorized  and  established  by  an  act'of  parlia- 
ment made  in  the  25th  year  of  his  Majesty's  reign, 
intituled.  An  act  for  granting  to  his  Majesty  a  certain 
sum  of  money,  to  be  raised  by  a  lottery  *'  (a).    Coun« 


(a)  The  ttatnte  on  which  the  defendant  in  the  above  caie  was  conricted 
is  now  repealed,  by  42  Cfeo.  3,  s.  54.  A  provision  howerer  to  the  lil^e 
ttkct  as  tliat  of  the  seventh  secti6n=  6f  the  22  Geo.  3,  is  to  lie  fband  in  the 
34th  section  of  the  1  and2  Geo,  4,  c.  120,h7which  itis  enacted,  that  **So 
person  shall  sell  the  chance  bf  the  benefit  wUch  may  belong  to  any  ticket 
in  the  lottery  for  any  less  time  than  the  whole  time  of  drawing,  then  to 
come,  or  sell  any  other  chance  of  any  bdnifit  which  may  beloi^  to  any 
such  ticket,  other  than  that  what  is  hereinafter  expressly  permitted,  or 
insure  for  or  sgunst  the  drawing  of  any  snch  ticket,  or  receire  any 
money  or  goods,  in  o6nnderation  of  anf  agrtoment  to  repay  any  snms,  or 
deliver  the  same,  or  other  goods,  if  any' such  ticket  shall  prove  fortunate 
or  unfortunate,  or  on  any  chance  or  event  relative  to  the  drawing  of  any 
such  ticket,  whether  as  to  their  being  drawn  fortunate  or  unfortunate,  or 
the  time  of  thdr  bdng  drawn,  or  otherwise  howsoever  promise  or  agree 
to  pay  any  sum,  or  deUver  any  goods,  or  do  or  foibesr  doing  any  tUag 
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the  act  was 
passed,  was 
continued  by 
prorogation 
from  the  24th 
to  the  25th  year 
of  the  reign,  is 
not  misdescrip- 
tion. 
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1 78G»        set  iiK)?ed  to  quash  this  conviclicMi,  on  ihe  ground  that 
Rex         it  stated  Ihe  act  ta  be  passed  m  the  95tk  year  of  tbe 

agahut           .  . 
WmesoR.        ■" ; 

fat  tile  benefit  of  utf  penOD,  wlieUier  wiUi  or  ii4tlM>nt  coiNMermtioay  or 
eny  ooatliigeilcy  relathre  or  applicable  to  the  drawing  of  aay  each  ticket, 
or  publish  any  proposal  for  such  purposes ;  and  if  any  person  shaD  offend 
aij^nst  this  act  in  any  such  niatters,  the  contract  shall  lie  Toid,  and  the 
party  offending,  if  not  licensed  to  diride  tickets  mto  shsflea,  shall  be  deem- 
ed a  rogue  and  vagabond,  and  shall  be  punished  as  such,  as  after  Creeled; 
and  if  so  licensed,  he  shall  forfeit  l^U    The  sale  of  lottery  tickets,  by 
which  the  purchaser  is  to  be  entlUed  to  all  the  benefit  of  ttiem,  eaceept  the 
14M.  prltes^  ii  made  Toifl,  by  the  82  <%••  3.    l^sey  nAlsr»  2  T,R.€t7. 
As  to  the  form  of  affidaTits  to  hold  to  bail  for  illegal  insurances  in  tfaekn- 
teiy,  see  2  T.  R«  654.    4  T.' R.  228  ;  lif.  349.    The  followingia  the  con* 
▼ii^kmom  which:  the  detoidMitinUie  above  case  was  convicted  x-^ImhIm, 
to  wit,  Be  it  remembered,  that  on  the  6th  day  of  JlforcA,  in  the  26th  year  of 
the  reign  of  our  soverdgn  lord  Oeorjre  the  Tliird,of  (Treof  Airaia,#WBioe,  and 
htUmd^  king,  defender  of  the  fiiuth,  and  so  forth,  and  in  the  ]rear  of  oar  Lord 
1786,  at  the  Guildhall  of  the  dtf  of  ZeniAw,  in  the  parish  of  Sir.  Jfietel 
BtuMiskaWf  in  the  ward  of  Bmaltkmo,  In  tho  said  oity ,  ^atk.  Barrett  of  Wett 
Smiik/leld,  Lottdtm^  shoe-maker,  who  prosecutes  as  well  for  our  said  lord 
the  king  as  for  himself  in  this  bdulf,  in  hb  proper  person  oometh  befincf 
us,  Thomat  Wright^  esq.  mayor  of  the  said  city,  and  Jithn  Boyddip  mq, 
one  of  thealderraea  of  the  said  dty,  two  of  the  Justiees  of  our  H&d  lord 
the  king,  assgned  to  keep  tfie  peace  of  our  said  lord  the  king  In  and  for 
the  said  dty,  and  also  to  hear  and  determine  divers  felonies,  treapssssi, 
and  other  misdeeds  committed  within  the  sdd  dty,  and  now  here,  as  wdl 
for  our  said  lord  the  king  as  for  himself*  the  said  N.B.  ea^bUelli  befoie 
us  the  said  justioes,  a  certsin  information,  and  therein  complaineth  and 
giveth  us  the  said  justices  to  understand  and  be  informed,  that  on  the  10th 
day  of  February,  in  the  year  of  our  Lord  1786,  one  J.  IT.  late  of  the  pariih 
of  SL  jinn  and  Agntt,  in  tiie  ward  of  AUartgaiet  within  the  said  city,  lar 
bourer,  did,  on  the  said  10th  day  of  Febnutry,  in  the  parish  and  ward  last 
aforesaid,  in  the  said  dty,  and  within  the  jurisdiction  of  us  the  said  justices, 
take  and  reodve  from  one  JB.  J.  a  sum  of  money,  to  wit,  the  sum  of  nine- 
pence,  of  Uwfol  money  of  (?rMi  Aritem,  aad  in  consideration  thereof  te 
said  J*Wi^  then  and  there  proadse  and  agree  to  pay  to  the  said  B.J.  the 
snm  of  one  pound  and  one  shilUng  of  like  lawful  money,  if  a  certain  tidcet, 
nnmbered  365,  in  the  lottery  then  authorized  and  established  by  an  act  of 
parliament,  made  in  the  25tli  year  of  his  add  majesty's  re^p^  intitnled 
<<  An  act  for  graaAli^  to  his  mija^ft  certain  sum  of  moneys  to  be  raipeil 
bya  lottery,"  should  be  dsawa  fortunate  or  unfortunate,  on  the  6th  digr  of 
thedrunngofthfisaidiottery,  contrary  to  the  form  of  the  statnte  in  tiist 
casemade  and  pronded^  whereby,  and  by  force  of  the  statute  in  that  case 
made  and  psovidtd,  the  said  </•  W.  hath,  for  bis  said  offence,  forfeited 
the  sum  of  fifty  pounds  of  lawful  money  of  CrciU  Britain,  one  moiety 
thereof  to  the  use  of  our  sdd  ford  the  kii^,  and  the  otlier  moiety  thereof 
to  the  use  of  the  said  AT.  A,  the  sdd  informer;  and  the  said  N,  B.,  who 
.proseeutes  ae>  aforesdd,  pn^  that  the  said  J,  JF,  may  be  convicted  of  the 
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reigo,  when  in  fa^  Uie  pajrliameill^  under  which  jU^e       1 78(i. 
act  was  passed^  was  held  ia  the  d4Ui  y^ar  of  \h^  t^gu^        lux 

agtdnMi 

said  offioncey  aooovdiqg  to  tbe  fonn  ol  the  statute  m  suob  case  made  and 
pnmded  ;  and  «ftenrard0,  to  wU»  on  the  18l]i  dj^  of  Marcht  in  the  26t|k 
year  aforesaid^  at  the  Gu!1dha|l  aforesaid,  sitnate  as  aforesaid,  ^e  sm4 
J.  IK  being  duly  sammoncd  Hi  this  behalf  to  appear  before  ns,  7%nmu 
WrigJke  and  J^km  B9jfitU,  hf^o%  such  justices  as  aforesaid,  at  the  time  and 
place  last  aforesaid,  to  answer  the  matter  of  complaint  aforesaid,  con- 
tained in  the  said  information,  doth  now  here  (that  is  to  say)  on  the  day 
and  year  last  aforesaid,  at  the  Gmldhall  aforesaid,  ntnate  as  aforesaid, 
duly  appear  before  us  the  said  justices,  in  pursuance  of  our  summons  duly 
issued  for  that  purpose ;  and  haying  heard  the  said  information  read,  sdth 
that  he  is  not  guilty  of  the  said  offimce  ehafged  upon  him  in  and  by  the 
sidd  information ;  whereupon  we,  the  said  Thonuu  Wri^kt  snd  John  D^- 
deUf  being  such  Justices  as  aforesaid,  do  now  here  (diat  is  to  say)  on  the 
day  and  year  last  aforesaid,  at  the  Guildhall  afovenid,  ritnate  as  afore- 
said, proceed  to  examine  into  tlie  truth  of  tlie  matters  of  oom||1aint  con. 
tabled  In  the  said  information ;  and  thereupon  j?.«/'.,  a  credible  witness  in 
thb  behalf,  now  here  cometh  in  her  proper  person  befeiv  us  the  said 
Tkomat  fFrigkt  and  John  Bojfddt,  being  such  Justices  as  aforesaid,  and 
upon  iier  corporal  oath  upon  the  holy  erangefists  of  Qod,  now  here  duly 
administered  to  her  the  said  B,  J.  by  us,  the  8idd7%Mnat  Wri%ki  and  John 
BoydeUf  bdng  such  justices  as  aforesaid  (we  the  said  Justices  having  suf- 
ficient lawful  and  competent  power  and  authority  to  administer  the  said 
oath  to  the  sidd  B,  J,  in  this  behalf) ,  to  say  the  trotii,  the  whole  truth, 
and  nothing  Imt  the  truth,  of  and  concerning  the  premises  in  the  sidd  in- 
formation specified ,  now  here  before  us  the  said  Justices,  in  presence  of  the 
ludd  J,  XT.,  now  also  here  before  us  the  said  Justices  as  aforesidd,  beiog  so 
sworn  upon  iier  oath  as  aforesidd,  sidth,  deposeth,  and  sweareth  of  and 
concendng  tlie  premises  as  follows  (timC  is  to  say)  that  she  tiie  said  B.  J. 
well  knows  the  said  J.  IF.  the  defendant,  who  is  a  lottery  office  Icecper, 
and  on  tlie  l(Hh  of  FHnutfff  in  the  year  of  our  Lord  1786,  kept  a  lottery 
office  in  Si,  MarHnS'te-grtuut^  wiiieh  h  in  the  parish  of  Si,  jHti  and  Agnn^ 
in  the  ward  of  Aldengate  WHkhi^  in  the  city  of  London ;  that  the  said  E,  J, 
on  that  day  went  to  the  office  so  kept  by  the  sidd  J,  IFI,  where  she  then 
saw  the  sidd  J.  fT.,  at  whleii  time  and'^dace,  in  the  presence  of  the  said 
J.  IT.,  and  by  his  express  direction,  she  gare  and  paid  on  the  account, 
and  to  the  use  of  the  said  J.  IT.,  to  a  person  whom  he  the  said  J,  W.  called 
his  derk,  and  who  then  appeared  to  act  as  such  clerk  in  the  said  office  of 
the  said  ■/.  fF,,  the  sum  of  nine-pence,  in  oondderation  of  which  the  said 
J,  IT.  did  then  in  his  said  office  prondse  and  agree  to  and  with  her  the  said 
E.  J,  pay  to  her  the  sum  of  one  pound  and  one  shilling  if  a  ticket  numbered 
385  in  the  lottery  established  by  an  act  of  parliament  made  in  the  twenty* 
fifth  year  of  his  present  majestjr's  reign,  should  be  drawn  fortunate  or 
unfortunate  on  the  nzth  day  of  the  drairing  of  that  lottery ;  and  the 
said  J.  W,  baring  heard  the  whole  of  the  said  eyidence  so  given  against 
liim,  is  now  here  (that  is  to  say),  on  this  said  18th  day  of  AfcrcA,  in  the 
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1786.        and  continued  by  prorogation  till  the  25th  year  of  the 
Rex         ragn,  which  Was  contended  to  be  a  misdescription. 

WlVDSOX. 

SsD  PER  Curiam.  This  is  no  well-founded  objec- 
tion  ;  in  effect  the  act  was  passed  in  the  25th  year  of 
the  reign.    We  have  decided  this  before. 

Conviction  affirmed. 


26tli  year  aforesaid,  at  th«  Gmldhall  aforenidy  ntuate  aa  afincsaidy 
aaked  by  ua  the  taad  Joftioea  if  he  hath  any  thing  to  aaj  or  offer  iat 
himaelf  why  he  the  sud  J.  W,  ahonld  not  be  oonvicted  of  the  offeaee  bo 
as  aforesaid  chai^ged  opon  him  in  and  by  the  said  information  ^  and  he  the 
said  J.  fF.  maheth  no  defence  against,  nor  doth  he  offer  or  prodnee  any 
eridence  or  witness  to  gainsay  or  contradict  the  offence  so  aa  aforesaid 
charged  upon  him  In  and  by  the  s«d  information ;  whereupon  all  and 
nagolar  the  premises  being  now  foUy  understood  and  considered  by  as 
the  said  Justices,  it  sufildently  appears  to  us  the  s«d  justioea,  that  Uk 
said  J.  W,  b  guilty  of  the  said  offence  so  as  aforesaid  chniged  upon  him 
in  and  by  the  said  Information  \  tlieiefore  it  is  now  here  (that  ia  lo  piy) 
on  the  same  18th  day  of  ATorcA,  in  the  26th  year  aforesaid,  at  the  Gmld- 
hall aforesaid,  Ntuate  as  aforesaid,  consldcnred  and  adjudged  by  us  tht 
sidd  justices,  that  the  sidd  J.  ir.,by  theoathof  thesaidiS.  J.,  aciefible 
witness  as  aforesaid,  is  and  be  couYicted  of  the  offnoe  so  aa  aforessid 
charged  upon  him  the  said  J,  W^  in  and  by  the  said  information,  accord- 
ing to  the  form  of  the  statute  in  such  case  made  and  provided;  andwedK 
said  justices  do  award  and  adjudge  that  the  said  J,  IT.,  for  his  ssid 
offence,  hath  forfeited  and  do  pay  the  sum  of  50/L  of  lawfol  money  of 
Orua  Briiam,  to  be  distributed  and  applied,  one  mc^ety  thereof  to  the 
use  of  our  said  lord  the  king,  and  the  other  moiety  thereof  lo  the  use  of 
the  sud  N,  B.,  the  said  informer,  according  to  the  form  of  the  statute  in 
such  case  made  and  profided.  In  witness  whereof  we  the  said  justices 
to  this  record  of  conviction  do  set  our  hands  and  seals,  at  the  GmidhaO 
aforesaid,  situate  as  aforesaid,  this  18th  day  of  Marek,  in  the  S6th  yesr 
of  the  reign  of  our  said  lord  the  king,  and  in  the  year  of  our  lord,  1786. 


) 
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BoWBRBANR  and  (mother  against  Walkbr  and       n%T. 

onother.  mu^i^. 

A  SSUMPSIT  for  goods  sold  and  delivered  to  defen-  On  tfaeremoral 

dants  and  one  Parker  Quince,  deceased.    Plea,  kabea»a!rp2, 
that  the  city,of  London  is,  and  time  immemorial  hath  ^^  ^5;_ 
been,  an  ancient  city,  and  that  there  now  is.  and  time  riorconrtyifthe 

^  pUntiff  de- 

immemorial  hath  been,  a  certain  custom  used  and  ap-  cUm  deiwvo, 

proved  within  the  same  city,  that  is  to  say,  that  if  any  xodJ^ue  in"* 

person  be  indebted  to  any  other  person  within  the  same  **!^^®  ^^^t 

city,  in  any  sum  of  money  upon  simple  contract,  with-  in  the  infinior 

out  specialty  made  between  such  persons  within  the  ^  * 

said  city,  that  such  person,  to  whom  such  sum  of 

money  is  so  due  and  owing,  may  and  can  have  and 

maintain    an  action  of  debt  by  original  bill,  in  the 

King's  Majesty's  court,  holden  before  the  mayor  and 

aldermen  of  the  city  of  London  for  the  time  being,  in 

the  chamber  of  the  Guildhall,  within  the  same  city,* 

according  to  the  custom  of  the  said  city,  against,  such 

persons  so  indebted,  for  the  recovery  of  such  sum  of 

money  so  due  and  owing  as  aforesaid,  and  shall  and 

may  in  such  original  bill,  count  upon  a  concessit  solvere, 

(that  is  to  say)  the  grant  and  agreement  of  the  persons 

indebted  to  pay  such  sum  of  money  so  due  and  owing 

as  aforesaid,  without  setting  forth  the  special  matter 

of  such  simple  contract ;  which  said  custom,  and  all 

other  customs  of  the  said  city,  obtained  and  used  from 

the  time  aforesaid  by  authority  of  parliament,  held 

at  fVestminsier,  in  the  7  th  year  of  the  reign  of  Richard 

the  Second,  late  king  of  England,  after  the  conquest, 

to  the  mayor  and  commonalty  and  citizens  of  the  said 

city,  and  their  successors,  were  ratified  and  confirmed: 

and  the  said  defendants  further  say,  that  heretofore. 


(a)  See  Pnc  Reg.  221.    TiiJPt  Prac.  eth  ed.  41 1. 
VOL.  II.  2  M 
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17B7. 

BOWERBANK 

and  anotha- 

agmnat 

Walker 

and  another. 


to  wit,  on  the  19th  day  of  November,  in  the  26th  year 
of  the  reign  of  onr  sovereign  lord  George  the  3d,  now 
king  of  Great  Britain,  &c.  in  the  court  of  oar  said 
lord  the  king,  held  before  TAomas  Wright,  esq.  then 
mayor,  and  the  aldermen  of  the  said  city^  in  the  cham- 
ber of  the  Gnildhall,  within  the  said  city,  according 
to  the  custom  of  the  same  city,  the  said  T.  B.  and  5. 
aflirmed  a  certain  bill  original  against  the  said  defend- 
ants,  surviving  partners  of  P.  Q.  deceased*  io  a  plea 
of  debt,  upon  demand,  of  500/.  of  lawful  money  of 
Great  Britain,  for  recovery  of  the  said  sum  of  500/. 
supposed  to  be  due  to  the  said  T.  B.  and  S.  H.  from 
the  said  defendants,  as  surviving  partners  as  afore- 
siiidy  upon  simple  contract,  without  specialty  made 
between  the  said  defendants  and  the  said  P.  Q.  in 
his  life  time,  and  the  said  T.  B.  and  5.,  within  the  said 
city :    and  the  said   defendants  in  fact  farther  say, 
that  after  the  affirmance  of  the  said  bill  original,  the 
^aid  plea  was  retnoved  from  and  out  of  the  said  court, 
before  the  mayor  and  aldermen  aforesaid,  into  the  court 
of  our  said  lord  the  king,  before  the  king  himself,  by  vir- 
tue of  his  majesty's  writ  of  habeas  corpus  cum  causa,  is- 
suing out  of  the  said  last  mentioned  court,  and  retom- 
able  therein,  immediately  on  the  receipt  whereof  in 
Hilary  Term  now  last  past ;  and  thereupon  the  said 
T.  B.  and  5.  Have  declared  against  the  said  defend* 
ants  in  manner  and  form  aforesaid,  without  the  con- 
sent and  agreement  of  them  the  said  defendants ;  and 
this,  &c. 


To  this  plea  the  plaintiffs  demurred  generally,  and 
the  defendants  joined  in  demurrer. 

Baldwin,  in  support  of  the  demurrer,  contended 
that  the  plea  was  no  answer  to  the  plaintiffs  action ; 
for  that  on  the  removal  of  a  cause  by  hab^s  corpus 
from  an  inferior  court  to  a  superior  court,  the  plaintiff 
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might  declare  in  a  different  form  of  action  tban  that 
in  which  he  declared  in  the  court  below.  He  cited 
Pra.  Reg.  Ml. 

Shepherd,  contra*  The  defendants  were  idipleaded 
in  the  court  below  in  ati  action  of  debt,  and  now  the 
plaintiffs  declare  in  case.  Surely  the  plaintifls  ought 
to  have  proceeded  in  the  same  form  of^  action.  Hoir 
can  we  tell  but  that  it  Is  not  for  some  other  cause  the 
plaintiffs  declare.    We  are  taken  by  surprise. 

Sbd  per  Curiam.  The  plaintiffs  may  declare  as 
they  please;  they  cannot  recover  for  more  thstaiwhat 
they  would  have  recovered  in  the  court  "below.' 

Judgment  for  plaintiffs. 


1787. 

BOWBRBANE 
tmdanoiker 

agaimi 
W  A  LEEK 

and  anoiker. 


Rex  against  Sadler. 

iViHE  defendant  in  this  case  was  convicted  under 
the  3d  section  of  the  5  Geo.  ItL  c.  14,  in  a  penalty 
of  5/.  for  an  offence  against  the  provisions  of  this 
section.  The  conviction,  in  Setting  forth  the  infor- 
mation, proceeded  as  follows  i-^Staffordshire,  to  wit : 
Be  it  remembered,  that  on,  &c.  at»  &c.  ff^»  Sims,  of, 
&c.  gamekeeper  to  Sir  John  fVrottesIey,  Bart*  cometh 
before  me,  &c.  and  giveth  me  to  understand,  8ic.  that 
on,  8cc.  at,  &c.  one  J.  S.,  8cc.  labourer,  did  kill,  take, 
and  destroy,  or  attempt  to  kill,  tAke,  and  destroy  the 


(a)  See  precedents  of  coBviedont  of  t^  nature.  Pdtiy  on  Conv.  App. 
38.  Ck&iy's  Game  Appendix,  109,  aad  ante,  I  rol.  158.  It  ahonld  np- 
peiur  on  the  face  of  the  conviction,  lioth  in  the  informatSon  and  eri- 
dence,  that  the  complaint  was  made  oh  behalf  of  the  owner  of  the  fisheiy, 
or  by  his  authority,  and  that  the  fishina  waskitiiout  his  consent.  Rex  ▼. 
DamtM,  mUe,  I  vol.  147.  2  B.A^,  378,  and  notes,  &c.  there  collected. 
4  Burr.  2279,  2281.  Paleyy  79.  See  also  2  Burr»  397.  1  Sdund,  26^, 
note  1 .    As  to  eridence^  see  1  EoMtf  648. 

£  M  2 


1787. 

» 

Hilary  Term. 

A  convicUon, 
stating  an  of- 
fence to  hare 
been  committed 
in  the  altema- 
tife,  is  bad. 

A  oonridion 
under  the 
5  Geo.  3,  c  14, 
for  kimng  fish 
inaprlTate 
riTerinUiont 
the  consent  of 
the  owner, 
should  state  the 
offence  to  have 
beenoomnutted 
in  an  inclosed 
ground  (a). 
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1787*  fish  in  a  mer  (n*  stream^  commonly  called  the  SmcMial, 
j^gj^         in  the  parish  of  WambofTie,  in  the  connty  aforesaid, 

jigttkui  without  the  consent  of  the  said  Sir  J.  fV»,  bart,  he 
the  said  Sir  J.  W.  being  then  the  owner  of  the  Bsheiy 
within  the  river  o»  stream  aforesaid,  in  the  parish  of 
tVombam  aforesaid,  in  the  coanty  aforesaid,  the  same 
not  being  in  any  park  or  paddock,  or  in  any  garden  ex 
orchard  or  yard  adjoining  or  belonging  to  any  dwell- 
ing-house, whereupon  afterwards,  to  wit,  on  the  thir- 
teenth July,  in  the  year  aforesaid,  at,  8ic.  aforesaid, 
he  the  said  J.  S.  beiQg  by  virtue  of  my  warrant 
brought  before  me,  the  justice  aforesaid,  to  answer  to 
the  said  charge  contained  in  the  said  informatioiii  and 
having  heard  the  same,  he  the  said  J.  S.  is  asked  by 
me  the  said  justice,  if  he  can  say  any  thing  for  him- 
self why  he  should  not  be  convicted  of  the  premises 
charged  upon  him  as  aforesaid ;  and  because  he  ihe 
said  J.  S.  doth  not  say  any  thing  in  his  own  defence, 
touching  or  concerning  the  premises,  and  doth'  not  pre- 
tend to  have  any  just  right  or  claim  to  take,  kill,  or 
destroy  any  fish  within  the  river  or  stream  afoiresaid,  but 
doth  of  his  own  accord  fireely  and  voluntarily  acknow- 
ledge and  confess  all  and  singular  the  said  premises 
to  be  true ;  and  because  all  and  singular  the  premises 
being  heard,  and  fully  understood  by  me  the  said  jus- 
tice, it  manifestly  appears  unto  me,  that  he  the  said 
J.  S.  is  guilty  of  the  offence  aforesaid  so  laid  to  his 
charge }  it  is  therefore  adjudged  by  me  the  said  justice, 
that  he  the  said  J.  S.  is  guilty  of  the  offence  aforesaid, 
and  that  he  be,  and  he  is  hereby  convicted  by  me  the 
justice  aforesaid,  of  the  premises,  according  to  the 
form  of  the  statute  in  that  case  made  and  provided; 
and  I,  the  justice  aforesaid,  do  award  and  adjudge, 
that  for  the  premises  aforesaid  he  the  said  J.  S.  hath 
forfeited  the  sum^  of  five  pounds  of  lawful  money  of 
Great  Britain,  to  be  paid  as  the  statute  aforesaid  doth 
direct.    In  witness,  &c. 
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Bower,  on  a  former  day,  had  obtained  a  rale  to  shew  1787. 
cause  why  the  conviction  should  not  be  quashed,  for  "r^ 
two  objections,  viz.  that  it  was  wrong  in  stating  the  i^^i 
offence  in  the  alternative ;  that  the  defendant  did  kill, 
&G.  or  attempt  to  kill,  &c.^  and  that  it  did  not  state 
the  offence  to  have  been  committed  in  an  inclosed 
ground.  He  now  moved  to  make  the  rale  absolute ; 
and  on  the  first  objection  urged,  that  it  was  a  well- 
founded  general  rale,  that  in  all  legal  proceedings, 
charging  a  party  with  an  injury  or  crime,  the  nature 
of  such  injury  or  crime  must  be  so  described,  that 
the  defendant  may  know  what  he  is  called  upon  to 
answer ;  that  the  jury  (or,  in  this  instance,  that  the 
justice)  may  appear  to  be  warranted  in  their  conclu- 
sion of  "  guilty  '*  or  **  not  guilty,**  upon  the  premises 
delivered  to  them;  and  that  the  court  or  judge  may 
see  such  a  definite  injury  or  crime,  that  they  may  ap- 
ply the  remedy  or  the  punishment  which  the  law  pre- 
scribes. For  this  he  cited  Cowp.  682,  3.  1  Lord 
Ray.  \7l(b).  On  the  second  objection,  he  contended, 
that  to  bring  an  offence  within  the  meaning  of  the 
5  Geo.  Ill,  it  should  be  committed  within  some  inclosed 
ground;  apd  that  the  conviction  being  deficient  in 
this  statement,  it  was  bad. 

The  Court  admitting  the  validity  of  these  objec- 
tions, the  conviction  was  quashed. 

(&)  Sm  alfo  a  T.  R.  159.    Vrntgi.  278. 
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^787.  Rbx  against  Sbi^ay. 

Hilary  Ttrm. 

In  a  oonvic-  .  JTIlHE  defendant  in  this  case  was  convicted  under  Uie 
pev  thu  th^  ^  Geo.  HI.  c.  78.  8«  9,  for  traveDlng  aboot  fibm 

ShidTuij'd^.    ^''^  *<>  ^o^'^  "*  »«""*«  8«^«  by  retail  thcrt,  the 

fendant  was  oofiTicled»  ««s  gimi  in  Ub  iiiwepce  (  and  wbert  a  eonvlctioa  menif  ililil, 
that  the  defendant  on  aodi  a  day  appealed  before  a  magietrate  on  a  sanimonn^  nod  tlMttlie 
maffistrate  proceeded  to'cttmlne  Intollie  omee^  and  that  it  appeared  to  Ikim,  on  ttieolA 


ofttiewitneiiee»that  tlie  offimee  ynmpmoBpiJitafitlt  wnheld  bfd  («]<*i8a  ^  eHdm» 
whereon  the  defendant  b  eonrkted,  most  appear  on  the  feoe  of  oie  dcmfiedoa(|}w— 
In  a  coDTiction  .under  the  Hawkcr^e  4c^  2^  Gio.3,  ««78  (aeir  npealed)  (e)» 


party,  for  trayeUIng  about  fiom  tourn  to  towq,  and  idling  goods  by  retdl  thaw,  the  plam 
of  sale  not  being  Us  araal  place  of  ibode,  tbe  convletionebonld  specify  the  goods  soU  (4« 
-trit  is  not  necessary}  in  a  c•n▼i^^on»  to  state  how  the  witnesses  were  s|voib  (e); 


(^,  JUae  hurthfitf  mai^y  diffi/cnlf  and  troal^lesonie  ^piesf&oqs  ff^it 
on* wis  point,  which  win  be  found  collected  i|^  Bfr.  Ptd^a  exeeWcsl 
Traatlie  o|i  OoATictliiis,  p^e  111,  Itc.  An^  fotnre  dttcalties,  lufw- 
ev^,  will  po^  h^  preyented  by  ^  opsrition  fif^  3i4  Q^.A,  «.  A 
wluch  gives  a  gqaeral  form  of  conviction  to.be  need  hv  n^agistcates  iHijRe 
nbpaftiefilaf  foftt  is  pro^^d ;  and  Snioi^  bthier  tUn^  b  boinpelsihe 
jBagistvpife  (if  soc^  vas  th^paf^)  V»  s|a|e  M^  llMwhiicsBfaTe  blsM- 
denoe  in  defendant's  presence^  By  this  statate,  a^  redting  **tibt 
JBprtar  iilDonyeniescte  oAoi  ariie  in  sammaiy  proceedings  befeiie  jnsCkei 
oF  thspetce,  depntylicutensntSy  and  olbenylMa  a  want  of,a  genrndfem 
of  coBTiction )  be  it  therefore  enscted  by  the  king's  most  fi^ccllent  m^iii* 
ty,liy  and  with  the  adyice  and  consent  of  the  lor^  nirifiial  and  ^en- 
jporaly  and  coomioas  in  tUs  pireseiit  parik^fint  assembled,  and  by  the 
authority  of  the  same,  that  ftopi  and iffter  the  psssio^  pf  thie  act,  insl 
cases  wherdn  a  conviction  shall  have  taken  place,  .and  no  partjcahr 
form  for  the  record  thereof  hath  becli  directed,  the  Jnfetioe  or  jostles^ 
deputy  lieutenant  or  deputy  lieutenants,  or  other  person  or  perMW 
duly  authorised  to  proceed  summarily  thmin|  and  before  wlp^  dK 
offender  or  offenders  sliall  have  been  convicted,  shall  and  may  cause  the 
record  of  such  conviction  to  be  drawn  in  the'eumner  fefiowi^g,  or  in  say 
words  to  the  same  effect,  wnaaHtmuioMlit^ibaXU  to  say)  : 
County  [or  Off Ael'  Be  it  remembered  tbat  on  the  day  of 

cam  may  ie]    |  in  the  year  of  par  Lord  ,  at  » 

in  the  county  of  ,  A,  B.,  of  ,  in  the  eonatj 

of  ,  labourer  [or  a»  the  cmte  wmy  6f],  personally  came  be* 

fore  me  [or  befbrtmtf  i^."} ,  C.  />•,  one  [or  aiarr,  at  thi  caao  wmy  ftej  of  kk 
mijest/s  justices  of  the  peace  for  the  said  ,  andinformedme  [if 

•tt,  4re.]  that  B,F.t  of  ,  in  the  county  of  ,  on  the 

day  of  ,  at  ,  in  tiie  said  ,  dkl  [Aer»wf>M 

the  f am  for  wMck  ttm  hiformaium  U  laiS\  contraryto  tbe  fonnofthe 
statute  in  such  case  made  and  provided ;  whereupon  the  said  B^F.  after 
bdng  duly  summoned  to  answer  the  said  chaige,  appeared  befoie  me  [ir 
««,^c.]onUie  dayof  ,  at  .inthewd 

,  and  having  lieaid  tlie  charge  contuned  in  the  said  iafor* 
mation,  declared  be  was  not  guilty  of  tbe  said  offence  C«r  at  lAr 
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same   places   not  being  his   usual   place   of   abode.        11^7. 


Be  it  rememberdi  that  on,  &c.,  at,  &c.,  J.  C,  of. 


happen  to  be],  did  not  appear  before  me  [or  us,  Ifc]  pursuant  to  the  sud 
summons  [or  did  negieet  and  refiue  to  make  any  defence  against  the  udd 
charge^p  whereupon  I  [or  we,  ifc,,  or  nevertkdeet  Jorwe^  ^.J  the  said 
Justioe  or  Justices^  did  proceed  to  examine  into  the  truth  of  the  charge 
contained  in  the  said  information   and  on  the  day  of  » 

aforesaid,  at  the  pariah  of  ,  aforesaid,  one  eredible  witness,  to 

inty  A.  §F.,  of  ,  in  the  county  of  ,  upon  his  oath  depo- 

seth  and  saith  [i/B,  F.  he  present,  say,  in  the  presence  of  the  said  E.  F.] 
that  within  months  [or  as  the  case  may  he]  next  before  the  said 

information  was  nude  before  me  [or  ms,  4rc.]  the  said  justice,  by  the 
said  ^.  H.,  to  wit,  on  the  day  of  ,  in  the  year  , 

tlie  said  S.  K,  at  ,  in  the  said  county  of  ,  [here  state  the 

evidence,  and  as  nearly  as  possible  in  the  words  used  by  the  witness  t  and  if 
mare  than  one  witness  be  examined,  state  the  evidence  given  by  eadC\  [or  \f 
the  defendant  eo§tfess,  instead  of  stating  the  evidence,  say]  and  the  said  B,  F. 
acknowledged  and  voluntarUy  confessed  the  same  to  be  tr^^ therefore, 
it  manifestly  appearing  to  me  [or  us,  ifcJ]  that  ho  the  said  sV^*  is  gmlty 
of  tlie  offence  cliargcd  upon  him  in  the  said  information,  I  [or  we]  do 
hereby  convict  him  of  the  offence  aforesaid,  and  do  declare  and  ad- 
judge that  he  the  said  i?.F.  hath  forfeited  the  sum  of  ,  of  lawful 
money  of  Great  Britain,  for  the  offence  aforesaid,  to  be  distributed  [or 
paid,  as  the  case  may  be]  according  to  the  form  of  the  statute  in  that  case 
made  and  provided.  Given  under  my  hand  [or  our  hands,  6fc,]  and  seal, 
the               day  of               ,  in  the  year  of  our  Lord 

The  second  section  empowers  one  justice  to  recdve  the  original  infor- 
mation, &c.  where  two  or  more  justices  are  required  to  hear  and  deter- 
aiine  it ;  and  the  third  section  enacts  that  in  all  cases  where  it  appears 
by  the  conviction  that  the  defendant  has  appeared  and  pleaded,  and 
the  merits  have  been  tried,  and  that  the  defendant  has  not  appealed 
against  the  said  conviction,  where  an  appeal  is  allowed,  or  if  appealed 
against  the  conviction  has  been  affirmed,  such  conviction  shall  not  after- 
wards be  set  aside  or  vacated  in  consequence  of  any  defect  of  form  what- 
ever, but  the  construction  shall  be  such  a  fair  and  liberal  construction  as 
wiU  be  agreeable  to  the  justioe  of  the  case.  This  act  does  not  ex- 
Vtnd  to  Scotland* 

(b)  11^  point  also,  upon  which  there  hate  been  contradictory  decisioDS, 
see  Paley,  119,  will  be  prevented  in  fotnre  from  arising,  by  reason  of  the 
above  statute  of  3  Geo,  4,  which  compels  the  magistrate  to  set  ftvtii  in 
his  conviction  the  evidence  whereon  the  party  was  convicted. 

(c)  The  statute  of  25  Oeo.  3,  c.  78,  is  now  repealed,  and  the  only  acts 
in  force  against  an  offence  of  this  nature  are  the  50  Geo,  3,  c.  41,  and 
52  Geo.  3,  c.  108.  The  7th  section  of  50  Geo.  3,  prohibits  any  hawker  or 
other  person  travelling  from  town  to  town,  or  to  other  men's  booses, 
other  on  foot  or  with  horse  or  horses,  frx>m  opening  a  room  or  shop,  and 
exposing  to  sale  any  goods  by  retail  in  any  town  or  place,  such  person 


^7 


The  conviction  was  as  follows  :  rbx 


against 
Selwat. 
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1787*  See.,  Cometh  befcNre  me,  IVilliam  Kempe,  Serjeant 
rkx  at  law,  one  of  the  justices  of  the  said  lord  the 
Sexw!^.  ^^if  assigned  to  keep  the  peace  in  and  for  the 
said  county  of  SuaeXf  and  also  to  hear,  &c^  and 
giFeth  me  the  said  justice  to  understand  and  be  in- 
formed, that  on  the  50th  of  August,  now  last  past, 
at,  See.,  D.  S.,  late  of,  &c.,  aforesaid,  chapman,  being 
a  hawker,  pedlar,  petty  chapman,  and  trading  penon, 
going  from  town  to  town  and  to  other  men's  houses, 
did  open  a  room  or  shop  at  Brighthdnuton,  aforesaid, 
being  a  market   town   within  the  said  county,  and 


not  being  a  hfmaeholder  there,  or  the  same  not  being  an  onial  plaee  of  hit 
abode,  or  firom  felling,  by  Idmaelf  or  any  agent,  any  goodt  by  anctka, 
under  a  penalty  of  50/L,  which  penalty  is  by  the  24th  sectioii  to  be  ic» 
.^corered  byjMrtion.  The  52  Ow.  3,  enacts  that  the  abore  7tii  aeeCiaii  itf 
*the  50  Gm.  3,  shall  not  extend  to  wholesale  traders.  To  cooatitate  aa 
oflfenee  ^tlun  the  meaning  of  these  acts,  the  selling  most  be  by  omay, 
or  somo-Ynode  of  sale  by  auction.  AUm  ▼.  Sparikatt,  1  B.  and  ^.  100. 
A  trading  person  tra?fUing  finom  town  to  town,  and  haying  packages  of 
books,  &C.  sent  after  him  by  paUic  conveyance,  and  taking  roo— 
at  each  town,  and  there  selling  such  books,  &c.  by  retaU,  by  anctkm,  is  a 
trading  person  within  the  50  Oeo.  3,  c.  41,  s.  17.  Dean,  firf  tmn,  t.  MBrng, 
4  B.  if  A.  617. 

(d)  It  is  absolutely  necessary  that  the  description  of  the  olRenoe  in  a 
conviction  should  be  set  forth  in  the  information  with  <:ertunty,  so 
that  the  defendant  may  know  what  he  is  called  upon  to  answer ;  and 
nothing  can  be  sapplied  by  intendment  or  argument ;  and  the  pursuing 
the  general  words  of  the  statute  against  which  the  olfence  has  been 
committed,  will  not  in  general  suffice,  but  the  particular  fiurts  of  the 
offence  must  be  specified  :  see  cases  collected  in  Poky  on  Convictions,  65 
to  78.  Sometimes,  however,  the  pursuing  the  words  of  the  statute  wiU 
suffice :  see  Paley,  78  to  83.  An  indictment  for  selling  in  unlawfnl 
measures  dwen  quwUUiet  of  ale,  was  held  too  general,  and  bad,  on  de- 
murrer. Res  V.  Qihbst  1  Strtu  497 1  and  see  the  law  and  authorities  col- 
lected on  tlus  point,  anU^  vol.  1, 14d,  note/.  It  may  be  considered  as  a 
general  rule,  that  in  criminal  procee^gs  all  circumstances  of  exemp- 
tion and  modification,  whether  applying  to  the  offience  or  to  the  person, 
that  are  either  originally  introduced  or  incorporated  by  reference  wi^ 
the  enactmg  clause,  must  be  distincUy  enumerated  and  negatived ;  hot 
that  such  matters  of  excuse  as  are  given  by  other  distinct  clauses  or  pro- 
visoes, need  not  be  specifically  set  out  or  negatived.  See  Pakf,  SS, 
and  cases  there  collected.  As  to  these  points  in  dvil  proceedings,  ses 
1  Bam.  and  Aid.  94.  1  ChUty  on  Pleading,  3d  ed.  230,  359.  217, 23S  to 
241  ;  255  to  260. 

(0  This  same  point  seems  to  have  been  determined  in  Rex  v.  Pktm, 
2Batl, I9b.    The8tatnte3GM.  4,  gives  the  form  in  this  respect. 


Sblwat. 
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within  the  distance  of  two  miles  from  the  middle  of  1787* 
the  most  central  market  place^  by  the  usual  or  most  "rIx" 
common  road  of  such  market  town,  and  did  on  the 
said  30th  day  of  August,  and  on  divers  other  days,  then 
and  there  vend  and  sell,  and  expose  to  sale,  divers 
goods,  wares,  and  merchandizes,  by  retail,  the  said 
2>.  5.  not  being  a  house-holder  there,  and  the  same 
not  being  an  usual  place  of  hb  abode  or  his  carrying 
on  business,  and  the  said  goods,  wares,  and  merchan- 
dizes not  being  of  the  manufacture  of  this  kingdom ; 
for  which  he  the  said  informant,  as  well  on  behalf  of  our 
said  lord  the  king  as  his  own,  prayed  judgment  of  me 
the  said  justice,  and  that  the  said  D.  S.  might  forfeit 
and  pay  the  sum  of  ten  pounds  for  such  his  offence, 
according  to  the  form  of  the  statute  in  such  case  made 
and  provided ;  and  the  said  D.  5.,  on  the  day  and 
year  first  above  said,  appearing  before  me  pursuant 
to  a  summons  by  me  issued  for  that  purpose,  to  an- 
,  swer  the  matter  of  the  said  information ;  and  I  the  said 
justice  having  proceeded  to  examine  into  the  cause  of 
the  said  information,  according  to  the  form  of  the 
statute  in  that  case  made  and  provided,  and  it  appear- 
ing to  me,  as  well  on  the  oath  of  fV.  JV.,  of,  8&c., 
gunner,  J.  T.,  of,  8&c.,  and  C.  R.,  of,  8&c.,  three  credi- 
ble witnesses,  as  otherwise,  that  on  the  said  50th  of 
August,  in  the  year  aforesaid,  at  the  said  parish  of 
Brighthelmstan,  in  the  said  county  of  Snstex,  being  a 
market  town,  as  aforesaid,  the  said  D.  5.,  being  a 
hawker,  pedlar,  petty  chapman,  and  trading  person^ 
going  from  town  to  town,  and  to  other  men's  houses, 
did  open  a  room  or  shop  at  the  New  Ship  inn,  in 
the  said  parish  of  Brigkthelmston,  being  a  market  town^ 
as  aforesaid,  and  within  the  distance  of  two  miles  from 
the  middle  of  the  most  central  market  place,  by  the 
usual  or  most  common  road  of  such  market  town,  and 
did  on  the  said  30th  day  of  August,  and  on  divers 
other  days,  then  and  there  vend,  sell,  and  expose  to 
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1787*  sale  divers  goods,  wBxes,  and  merchandizes,  by  retail, 
gx3^         the  said  D.  S.  not  being  a  households  there,  and  the 

^^^  same  n6l  bdng  an  osaal  place  of  his  abode  or  his 
carrying  on  business,  and  the  said  goods,  wares,  and 
merchandiaies  not  being  of  the  manufacture  of  this 
kingdom,  contrary  to  the  form  of  the  statute  in  that 
case  made  and  provided  :  the  said  X>  •  S.  is  there* 
fore  adjudged  and  convicted,  and  I  do  hereby  adjudge 
and  convict  him  the  said  D.  8.  to  be  guilty  of  the 
offence  aforesaid,  in  the  said  information  specified; 
and  do  also  adjudge  that  the  said  D.  S.  shall  fbrfdt 
and  pay  for  such  offence  the  sum  of  ten  poutida ;  &ae 
moiety  thereof  belongs  to  bur  said  lord  the  king,  and 
the  other  moiety  to  the  said  J.  C.  who  prosecuted  for 
the  same.    Given  under  my  hand  and  seal,  Qu:. 

The  defendant  appealed  at  the  quarter  sessions 
against  this  conviction ;  but  the  justices  confirmed  it. 

Plomar  now  moved  to  quash  the  conviction,  and 
urged  several  objections  to  it.  First,  that  the  convic- 
tion did  not  state  the  diarge  was  read  over  to  the  de- 
fiendaqt,  or  that  he  pleaded  to  it,  or  was  called  upon  to 
make  defence,  or  tbat  the  evidence  against  the  defend- 
ant was  m  any  manner  given  in  his  presence.  The 
i^ase  of  Rtx  v.  Bipont^  2  Bwrr.  1 163,  is  an  authority  to 
shew  that  Uie 'evidence  must  be  given  in  defendant's 
presence,  id  order  tbat  he  may  have  the  benefit  of 
cross -examination.  In  some  cases,  indeed,  the  court 
will  presume  that  the  defendant  heard  the  evidence ; 
but  here  they  cannot,  for  there  is  nothing  in  the  con- 
viction to  warrant  such  a  presumption.  The  second 
objection  is,  that  the  conviction  stated  that  three  wit. 
nesses  were  examined,  and  that  the  magistratie  acted 
on  their  evidetice  as  otherwise.  This  is  incorrect;  for 
it  does  not  appear  what  the  otherwise  was.  The 
magistrate  Was  bound  to  set  out  the  precise 
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and  not  merely  that  it  appeared  to  him  from  the  evi-  1787. 
dence,  which  is  not  set  out.  The  case  in  4  Burr.  lOSS,  "i^ 
is  in  pomt.  The  third  dbjection '»,  that  the  obths  of  ^^"^^ 
the  witnesses  do  not  appear  to-  have  been  legally  ad^ 
mhiistered.  The  convikstidn  does  not  'state  thiey  were 
sworn  on  the  Holy  Evangelists,  or  that  the  magistrate 
was  legally  advised  to  administer  the  oath ;  it  merely 
states,  they  deposed  on  oath.  The  fourth  objection 
is,  that  it  don't  appear  from  the  conviction  what  goods 
the  d^ebdtat  sold.  Even  in  an  action  of  tresspass, 
the  goods,  should  be  specified  with'  some  degree  of 
particalarity,  4  Burr.9455,  and  cases  there  qited ;  h^te 
they  are  not  specified  -  at  B^h  Tkes^  mi^t  .be  con- 
victioiis  without  end  for  the  same  oflSeppe,  if  this  were 
allowed ;  besides  whidi^  there  ans  liiany  goods  whidi 
he  is  permitted,  by  the  liHth  action  6f  the  act>  to  sell. 

Sieekp  in  support  of  the  eonvicdon.  As  to  the  first 
objection,  it  is  to  be  aaswered  that  the  convicdod  and 
the  evidence  to  support  It,  were  made  and  given  on 
the  same  day*.  The  conviction  itates  that  the  de- 
fendant appeared ;  and  the  court  will  prissame  that 
the  evidence  was  given  in  his  piesende,  and  not  that 
he  wHs  shut  out.  Rex  v.  Kemp$on,  Cawp.  £41,  is  an 
authority  to  shew  that  thb  would  te  the  presumption. 
As  to  the  second  objection,  what  veaspn  is  there  thai, 
it  should  be  necessary  to  state :  the  evidence  at  full 
length  ?  It  will  be  presumed  that  the  magistrate  acted 
discreetly  and  fairly  upon  the  evidence,  and  that  the 
defendant  knew  what  the  evidence  was  if  he  were 
present  or  heard  it.  1  Salk.  d6g.  As  to  the  third 
objection,  it  is  stated  upon  the  face  of  the  conviction 
that  it  appeared  to  the  magistrates,  upon  the  oath  of 
the  witnesses,  that  the  offence  had  been  committed ; 
therefore  it  must  be  presumed  that  they  were  regularly 
sworn.    As  to  the  last  objection,  1  consider  it  suffici- 


Sblwa^ 
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1787.  ent  to  follow  the  words  of  the  act  in  this  respect. 
Hj^  The  objection  that  there  would  be  other  coawtions 
for  the  same  offence,  woold  apply  if  the  goods  were 
specified.  It  should  come  from  the  other  side  to  shew 
that  the  goods  were  within  the  exception  of  the  15lh 
section. 

Plomer,  in  reply,  was  stopped 

Per  Curiam.  Hie  conviction  is  clearly  bad,  upon 
the  first,  second,  and  last  objections*  The  case  <if 
The  King  y.  Kempson  if),  b  no  answer  to  the  first  ob- 
jection, as  it  is  not  in  point.  Here  it  is  not  stated, 
nor  does  it  appear  from  the  conviction,  that  the  pro- 
ceedings were  all  on  the  samis  day,  but  merely  lliat  on 
such  a  day  the  defendant,  appeared  before  the;  magis- 
trate on  a  summons,  and  that  the  magistrate  proceeded 
to  examine  into  the  offence,  and  it  appeared  to  him 
on  the  oath  of  the  witnesses,  that  the  oflSenoe  was 
conmutted.  The  case  in  Salkdd,  urged  in  answer  to 
the  second  objection,  has  been  long  ago  overruled; 
and  we  will  not  n6w  attempt  to  shake  decisions  which 
have  been  determined  upon  good  judgment.  The 
third  objection  is  certainly  not  tenable,  and  the  an- 
swers to  it  are  gdod.  The  law  would  presume  that 
the  oath  was  properly  administered,  and  that  the  ma- 
gistrate had  competent  authority  to  administer  it(g). 
The  fourth  objection  is  fatal. 

Conviction  quashed. 


(/)  Cawp.  241.  {g)  2  Ea$t,  lUS. 
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Rob  an  the  demise  ^j/*  Sampson  against  Down  and      1787. 

another.  Bauer  Term, 

npHIS  was  a  special  case  for   the  opinion  of  the  Underaderiie 

court.  The  case  was  in  the  following  words,  premlieB  for 
xnz.  —  This  action  of  ejectment  came  on  to  be  h^JiJSSIcSfto 
tried  before  Lord  Loughborough^  at  the  last  snmmer  wride  therrin, 

And  uWii  to 

assizes  for  the  county  of  Es$eXf  when  (under  his  Lord-  A.  B.  in  fee, 
ship's  directions)  a  verdict  was  found  for  the  lessor  of  wuytoeo^' 
the  plaintiff,  subject  to  the  opinion  of  the  Court  of  fejj  to  S»' 
King's  Bench,  on  the  following  case :  the  premises  in  pm^,  00 

.  ,    ,  ,  -  the  death  of  Uie 

question  are  copyhold^  consisting  of  a  house  and  deriaeeforlifey 
garden  at  Plaistow,  in  Estex,  held  of  the  manor  of  l^^^^dhm 
ffeitham,  and  of  a  piece  of  land  of  five  acres^  at  actaaliyrerided 
Plotslofv,  held  of  the  manor  of  East  Westham.  The  intention 

^.  5.,  (father  of  the  lessor  of  the  plaintiff)  was  on  wUdhhitention 
the  7th  of  July,  1781,  admitted  to  the  land,  to  hold  to  J^^^JJ^d 
him,  his  heirs  and  assigns  for  ever,  and  at  the  same  into  effect  had 

«  «  ■       •««      ^"^       .  ^Jpcnmstanees 

time  surrendered  it  to  the  use  of  his  will.  On  the  same  penmtted,  b 
day  he  and  M.  E.  his  wife  were  admitted  to  the  house  '^'^^^ 
and  garden,  to  hold  to  him  during  his  natural  life,  and 
from  and  after  his  decease  to  the  wife  during  her  natural 
life,  and  from  and  after  the  decease  of  the  said  W.  and 
M.  £.,  then  to  the  right  heirs  of  the  said  IF.  for  ever: 
and  at  the  same  time  he  surrendered  the  said  house  and 
garden  to  the  use  of  his  will.  The  said  IV.  S.,  on  the 
lith  of  April,  178S>  duly  made  his  will,  whereby  he 
gave  and  devised  all  that  his  copyhold  messuage  or 
tenement,  with  the  lands,  hereditaments,  and  appur- 
tenances thereto  belonging,  situate  at  Plaistow,  in  the 
county  of  Eisex,  unto  his  said  wife,  JIf •  E.  S.,  for  and 
during  the  term  of  her  natural  life,  in  case  she  should 
choose  to  live  and  reside  therein :  from  and  immediately 
after  the  decease  of  the  said  wife,  then  he  gave  and 
devised  the  same  unto  his  son,  IV,  J.  S.,  and  the  heirs 
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1787. 

Rob  on  dem, 
Sampson 

against 
Down 
andanoiker. 


of  his  body  ;  but  in  case  His  said  wife  should  not  choose  to 
live  and  reside  in  his  said  house  at  Plaistow,  then  he 
gave  and  devised  the  same,  and  the  lands,  heredita- 
mentSy  and  appurtenances  thereto  belonging,  unto  the 
defendants,  and  the  survivor  of  them,  upon  trust  that 
they  (his  said  trustees)  did  and  should,  as  soon  as  con- 
veniently might  be  after  his  decease,  sell  and  dispose 
of  the  same ;  and  he  directed  that  the  money  arising 
by  such  sale  should  be  considered  as  part  of  theresidae 
of  his  personal  estate  therein  after  disposed  of,  and  be 
applied  accordingly ;  and  in  the  event  of  his  said 
wife's  declining. to  live  and  reside  in  his  said  house  at 
Plaistow,  and  the  same  being  sold  and  disposed  of, 
and  the  money  arising  therefrom  applied  as  therein- 
before directed ;  he  gave  and  bequeathed  to'  his  tM 
son,  fV.  J.  S.f  the  lessor  of  the  plaintiff,  in  lieii  of  the 
reversion  of  the  said  messuage,  lands,  hereditalmenls, 
and  premises,  the  sum  of  1,000/.  of  lawiili  tnoney  of 
Great  Britam,  when  he  should  attain  the  age  of  t#en(y- 
on^  yeatrs ;  but  in  case  his  said  son  should  happen  to 
die  before  he  attldned  the  said  age,  then  the  sidd  -1  fiOOl. 
was  to  fall  iiito  the  residue  of  his  personal  estate ;  and 
as  to  all  the  residue  of  his  personal  estate  not  therein- 
before by  him  disposed  of,  he  gave  and  bequeathed 
the  same  unto  the  said  defendants,  upon  the  trusts, 
and  to  and  for  the  sevei^l  ends,  intents,  and  purposes 
therein-after  mentioned.  That  on  the  21st  of  Febnt- 
arif,  1784,  the  said  W.  S.,  the  father,  died  without 
altering  his  will :  that  at  the  time  of  his  death  bis  wife, 
M.  E,  S.,  was  in  London,  not  at  Plaistow,  and  in  a  very 
bad  state  of  heaUh.  She  said  to  her  daughter.  Miss  8^ 
that  she  was  gois^  to  Bath,  and  if  du  returned  from 
thence  she  would  go  to  Plaistow.  Within  t^n  days  after 
the  death  of  the  testator,  namely,  on  the  1st  of 
March,  1784,  Mrs.  S.  died,  without  having  at  any 
tiiiie  since  her  husband's  death  resided  on  the  estate 
at  Plaistow.    The  lessor  of  the  plaintiff  is  the  eldest 
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son  of  th^  testator,  and  to  whom  the  premises  in  ques-        1787. 
lion  are  devised  after  the  death  of  the  wife,  in  case    rob  on  dem. 
she  should  choose  to  reside  therein.     The  question      Sampson 

^  •  against 

for  the  opinion  of  the  court  is,  whether  under  all  the        Down 

nmf  anoihtT, 

circumstances  the  lessor  of  the  plaintiff  be  entitled  to 
recover  i 

Fielding,  for  the  defendant.  I  contend  that.  Uie 
lessors  of  the  plaintiff  have  no  title  to  the  premises  in 
question.  The  will  devises  the  premises  unto  the 
testator's  wife  for  life,  provided  she  chooses  to  reside 
therein,  and  upon  her  death  to  the  lessor  of  the  plain- 
tiff; but  in  case  she  shall  not  choose  to  reside  therein, 
then  tmto  the  defendants.  Now  the  testator  clearly 
meant  that  his  wife  should  reside  in  the  premises,  and 
the  words  in  the  will,  if  she  shall  choose  to  reside, 
mean,  if  she  shall  actually  reside. 

Sbd  per  CuRf  am.  The  wife's  intention  to  reside 
on  the  premises  is  sufficient,  provided  the  intention 
would,  circumstances  permitting,  have  been  carried 
into  effect ;  and  as  there  is  sufficient  evidence  of  that 
intention,  there  must  be 

Judgment  for  plaintiff. 


Laycock  against  Tufnbll.  ''^^^' 

HUary  Term, 

TkECL  A  RATION  in  replevin,  for  seizing  the  cattle  The  plaintiff  in 
and  goods  of  plaintiff;  avowry  for  J. 58/.  10$.,  half  piead  in  bar  a 
a  year's  rent  due  to  defendant  under  a  demise  to  ^^1^%^^ 

rent  («).  Qu,  Where  an  avowry,  stating  the  plaintiff  to  have  held  under  a  demise,  at  the 
ycariy  rent  of  317/.  without  stating  when  the  rent  was  payable,  does  not  mean  that  the  rent 
was  payable  yearly. 

(a)  But  he  may  plead  a  pajrment ;  as  a  payment  of  rent  to  the  ground 
landlord  or  to  prior  incumbrancer,  or  of  land  or  property  tax.  4  T.  R. 
51 1.  6  Taunt,  524.  Dougl  624,  5.  3  Bam*  and  Aid,  516.  3  Moore, 
278.     1  Brod.  and  B,  37. 
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1787.       plaintiff.     The  avoirry  stated  that  the  plaintiff  held 
Laycock      under  a  demise  at  the  yearly  rent  of  317 L,  without 
TuFioE^       stating  when  the  rent  was  payable.    To  thb  avowiy 
the  plaintiff  pleaded  in  bar  a  set-off  for  goods  sold, 
work  and  laboor,  8&c.  as  to  part  of  the  sam  doe  for 
rent,  and  as  to  the  residne,  a  tender.  The  defendantde- 
morred  to  that  part  of  the  plea,  claiming  a  set-off,  and 
the  plaintiff  joined  in  demurrer ;  and  as  to  the  tender, 
the  defendant  replied  a  subsequent  demand ;  the  pUa- 
tiff  demurred  to  this  replication. 

Farhillf  for  defendant.  A  set-off  is  not  pleadable  la 
bar  to  an  avowry  for  rent,  for  this  is  an  actiook  grounded 
on  tort,  and  the  statute  only  makes  it  pleadable  in 
actions  of  debt  or  contract.  Graham  v.  Fraime,  B.  JR. 
HU.  9A  Geo.  11.,  is  in  point :  and  in  the  above  case  it 
was  said,  that  in  the  case  of  Abio/om  v.  Knight  (V^  at 
Reading  Assizes,  1742,  the  judge  at  the  trial  had  re- 
fused to  let  plaintiff  in  replevin  go  into  any  evidence 
of  a  set-off,  in  order  to  prove  no  rent  due;  this  opinioo 
was  afterwards  confirmed  in  full  court,  on  a  motion  for 
a  new  trial. 

The  court  were  clearly  of  opinion,  that  there  could 
not  be  a  set-off  of  this  nature  in  replevin,  and  were 
about  to  give  judgment  for  the  defendant,  when 

Wood,  for  the  plaintiff,  objected  that  it  would  be 
presumed  from  the  avowry  that  the  rent  Was  reserved 
yearly,  whereas  the  defendant  had  distrained  for  half 
a  year's  rent. 

But  the  court  paid  no  regard  to  the  objection,  as 
the  plaintiff  had  by  his  pleading  admitted  the  rent  to 
be  due. 

Judgment  for  defendant. 

{b)  Bamet,  450,  4to.  ed.     Bmli,  N.  P.  I8i. 
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Cartbr,  Assignee  of  Shbriff  of  Middlbsbx,         ^  ^g^^ 

against  Yat^s.  ^  — — 

^  Eatler  Term, 

TkECLARATION  in  debt  on  a  bail  bond,  against  To  a  plea  in 
one  of  the  bail,  at  the  suit  of  the  plaintiff^  under  bond,  aTtlie 
an  assignment  of  the  bond  by  the  sheriff  to  the  plain-  SJ^^iJ^ 
tiff.    Plea,  acHo  non,  because  that  the  said  plaintiff  sheriff,  that  Uie 
exhibited  his  bill  against  him  the  defendant  in  this  STbondii 


cause^  on  Tuesday  next  after  the  morrow  of  the  pnrifi-  bcfiw^Se^M- 
cation  of  the  Firgin  Mary  in  Hilary  Term,  being  the  **j*^^  pj.„ 

^  plaiauflr 8  Dill 

6th  day  of  February^  in  the  d7th  year  of  the  reign  of  ki  the  canse, 
our  lord  the  now  king ;  and  that  the  said  assignment  ^^"J^^^,^ 
of  the  said  writine  oblieatory  in  the  said  declaration  ply*  ^^  ^ 

o  o        ''  aflngnmeiit  was 

mentioned,  was  not  at  any  time  before  or  on  the  said  stamped  at  or 
fith  day  of  February^  the  said  day  of  exhibiting  the  labidng  the^ 
«aid  bill  of  the  said  plaintiff  in  this  behalf,  stamped  ^^^ 
according  to  the  form  of  the  statute  in  such  case  lately  catioa  to  the 
made  and  provided ;  and  this  the  said  defendant  is  need^  take 
ready  to  verify;  wherefore  he  prays  judgment,  if  the  ^J|J{J5i«Se 
said  plaintiff  ouebt  to  have  or  maintain  his  said  action  t^  was  ezhl- 

r  t.         .        ?.  Wted,  nor  aTer 

thereof  against  him,  Ifcc.  that  the  assigii- 

ment  waa 
stamped  '^be- 

Replication,  precludi  non,  because  that  the  said  as-  ft»«  the  oom- 

,  ,   menoeoMat  of 

signment  of  the  said  writing  obligatory  in  the  said  thesnit/'ifthe 

declaration  mentioned,  was,  at  or  before  the  exhibit-  ^fj^x.  B.  ^ 

ing  the  said  bill  of  the  said  plaintiff  against  the  said  ^  ^^ 

defendant,  duly  stamped^  according  to  the  form  of  the  that  it  was 

statute  in  that  case  made  and  provided^  to  wit,  at  M%,te^«icr,he 

fVestminster  aforesaid,  in  the  county  aforesaid;  and  J^Jj^JJ^^*^ 

this  he  the  said  plaintiff  prays  may  be  inquired  of  by  the  country, 
the  country,  &c. 


Demurrer  for  the  following  causes :  for  that  the  said 
replication  doth  not  answer  the  said  plea,  inasmuch  as 
he  the  said  defendant^  in  and  by  his  said  plea,  pleaded 
two  several  and  distinct  matters,  to  wit,  that  the  said 

VOL.  II.  2   N 
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17B7.        plaintiff  exhibited  his  said  bill  on  the  6th  day  of  Fefr- 
Carter       ^^^^y  >&  the  27tb  jear  of  the  reign  of  oar  lord  the 
Shemtt  oC    ^^^  ^'^^Sf  ^^^  thai  the  said  assignment  of  the  said 
M1DDLB8BX,    writing  obligatory  was  not  stamped  on  or  before  that 
YATtt.       day,  and  therefol:e  the  said  plaintiff  oaght  to  hav%  le- 
lected  one  of  those  facts,  and  put  the  same  id  issae^ 
and  have  concluded  his  replication  with  a  verificatioD, 
and  not  to  have  put  the  matter. in  issue,  which  he  has 
done  by  his  said  replication;  and  for  that  the  taid 
plaintiff  hath  in  and  by  his  aaid  replication  alleged, 
that  the  said  assignment  was  stated  at  or  before  the 
exhibiting  of  the  said  bill  of  him  the  siaid  defendaat, 
whereas  he  ought  to  have  alleged  that  the  same  was 
stamped  before  the  commencement  of  thu  suit ;  and 
for  that  the  said  replication  is  in  the  above-meatftooed 
several  respects  doubly  uncertain,  and  offers  no  ma- 
terial issue,  and  for  that  the  said  plaintiff  bath  thereio 
alleged  new  matters,  to  wit,  that  the  said  assignmest 
was  stamped  at  Weiindnttery  and  y^t  hat^  concladed 
his  said  replication  to  the  country,  wheseas  he  dnght 
to  have  concluded  the  same  in mimner  the  same  is 
pleaded  with  a  verification,  and  for  that  it  is  in  many 
other  respects  uncertain,  insufficient,  and  defective, 
and  wants  form. 

Joinder  in  demniter. 

Rus$eU,  for  the  defendant.  The  objections  to  the 
replication  appear  on  the  demurrer.  The  replication 
is  bad,  as  it  takes  issue  in  the  disjunctive,  that  the  as- 
signment "  at  or  beforty'  the  exhibiting  of  the  plain- 
tifi^s  bill,  was  stamped.  The  plaintiff  ought  to  have 
taken  issue  on  one  fact,  and  prayed  the  judgment  of 
the  court,  and  not  concluded  to  the  country  ;  where  the 
whole  matter  in  any  pleading  is  denied,  then  indeed 
it  should  conclude  to  the  country. 

But  the  Court  paid  no  regard  to  these  objections. 

Judgment  for  the  plaintiff. 
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Datibs  again^  Lbwis/  — - 

npHIS  case  CQQie  on  to  be  heard,  on  a  writ  qf  eirror  in  a  question 
,     on  a  bill  of  ^c^tipna,  la^en,,at  a  trial  in  .the  rights^ whether 
qawtofGreatSes8ion8fQr.C>i%a»,in»^a/^^^  From  ^^^^^^ 
tb^  writ  of  errfor,  i^  appearfsd  t^t  Ijhe  plaintiff  had  ^p^J['^. 
hyroogbt  an  action  of  r^leviq,  and.  declared  against  pntation  b  ad- 
the  defendant,  forseiz^ii^g  plaintji£^fft,,qattle  inado^e  ^^ 

called  Xcjm  Nani  GJa^,  in  the  pajcbh  of  LanjkadafH^aur. 
To  this  declaration  the  defendant  pleade4  P^P  cog^ 
:^UDM:es,  as  fdlows,  viz^  a  oogipisi^iice  as  ba^ff  o^f  {{^ 
«aai  Hugheif  thi^t  the;  ioaum  quo  .41^  c^ttl^ii^.  I^-Mwlf 
divers,  to  wit,  1,000  acres  of  land,  with.all/the  i^Pf^llT- 
tenances,  at  the  parish  aforesaid,  and  now  and  at  the 
said  time,  wlyeBp  &i;.i  was,,  and  firpiii.^ipae.whc^iep^die 
memory  of  man,  8cc.  hath  been  part  and  parcel  of  a 
certain:*  tenement  of  lanfl,^  .qallqd.or  knjqwn  bj<the 
naone  of  Bmk^tuUeti,  oibenrmefi^ich^ttuUpi  Shag^ 
Walk,  otherwise  LUmt  BwlAhjfdull(mj,'of^  which  sfiid 
tenement,  withtthe.  ap[M^tei;A9oe8v>^..jHf2/aDMiyija^^ 
7^  fFa/Aer»  and.  li.Z>i;iiv(,  esquires,  before  the  said  time 
wheq,.  &^  wef^  SfsisM  io  their  demesne  es  of  fee  y  and  * 
beji^g  so  thereof  a^isi^,;  they  the  said  B^^  T.iT.,  and 
M^  hf  fore  jbhe  said  time  wherein  (that  is  to  say)  on  \i^ 
^StioL  September,  17S^  at,  &c.  aforesaid,  demised  the 
aaid  tenement,  widn  the  apportesances,  to  the  said  , 

^«  H.,  to  have  and.  ^to  hold  the  .same  to  the  said  31 
N.  from  thencefofthg^  for,  and  during  the  term  of  one 
whole  ,year  from  tbitucc^  i^e&t  ensuing,  and  felly  to  b^ 
complete  and  eudo4if;  and  so  from  year  to  year,  fori  so 
\Qf^  a  time  as.  both  parties  should. plei^fe;  by  virtue  of 
which  said  demrise  the.  j^aid:  T..U*  'i^fterwards,  xvaod 

(•)  Ooliiiienibk  dMtoilt  sawtfaofc  'imm\titten»  ••  to  tba^tdmitfiliaitf 
of  cpnimoB  repatpllQ^,  f  eriileii^  Qf  jracdq^tire  ijs^ti  itrlctly;  pnf^ 
Ib  icmb€  cafet  tt  will  be  idiinitted,  hut  not  i|i  othen.    See  oums  and  law 
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1787.       before  the  said  time  when,  Sec.  to  wit,  on^  &c.  entered 

D^^jBg       into  the  said  demised  premises,  with  the  apparteaan- 

i^^       c^>  and  became,  and  at  the  same  time  when,  &C'  was 

and  still  is  thereof  possessed.    The  cogpuzance  tbto 

justified  the  seizing  of  the  sheep  doing  damage  to  loem 

in  quo  ;  and  another  cognizance  of  the  same  nature 

was  pleaded  as  bailiff  to  T.  H.  under  a  demise  from  If. 

Pryse.    Pleas  in  bar,  de  mfuria,  traversing,  that  the 

said  place  in  which,'  See.  is,  and  at  the  said  time  when, 

&c.  was,  and  from  time  whereof  the  memory  of  maD, 

fcc.  hath  been  part  and  parcel  of  the  said  tenement  of 

land,  called  or  known  by  the  name  of  Bwkl^fUmUet, 

otherwise  BmkfyUuUen  Sheep  Walk,  otherwise  lAkeri 

Bwkfytiullem. 

Replications  taking  issue  on  thie  traTeraea^ 

On  the  trial,  the  testimony  of  the  following  wit- 
nesses, on  behalf  of  the  defendant,  was  admitted,  to 
wit ;  firsts  of  /•  D.  who  swore  that  he  knew  the  tell^ 
ment  called  BwkfygiuUen,  and  had  known  it  fbr^- 
eight  years ;  that  he  lived  upon  it  for  seven  yeais^ 
as  servant  to  H.  J.  6. ;  that  the  Sheep  Walk,  belongii^ 
to  that  tenement,  begins  at  the  northwest  at  Namiwtt' 
Kn  River,  thence  eastward  to  Rhys,  Coree  y  Camg, 
thence  southward  to  Cratg  yr  Heflen  and  to  NamiUOf 
and  so  on  to  the  River  Rheidol,  then  back  westward 
to  Nantyr  Helfa^  Brook  and  to  Banky  Gam,  and  then 
to  Cefn  Nant  Glass  and  Uyasi  Nant  Glau ;  that  Cefn 
Nani  Glass  and  lAyast  Nant  Glass  are  on  the  same 
side  the  river  Lery  with  Bwlehysiullen ;  that  the  river 
Lery  runs  round,  under  C^  Nani  Glaas  and  Uyeid 
Nani  Glass,  and  so  to  Bwlcfystullen  lands :  that  he  re- 
membered seeing  H.  J.  6/s  sheep  (the  BwlehysimlkM 
sheep)  upon  Crfn  Nani  Glau  and  Lfyasi  Nani  Glass; 
that  he  never  saw  any  strange  sheep  there  9  that  thoe 
were  some  remains  of  a  house  at  Cefn  Nani  Glass,  but 


\ 
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lie  coald  not  oertaiDly  say  whether  of  a  house  or  a        1787. 

fold,  bat  there  were  old  gable  ends ;  that  they  used       davibs 

these  old  walls  as  a  fold  for  H.  J.  G!$  sheep,  but  the       i^^ 

building  was  always  a  ruin  since  he  knew  it ;  that  he 

described  the  above  as  the  boundaries  of  the  Bwlchys' 

tullen  Sheep  fValk,  because  the  ground  within  those 

boundaries  was  occupied  as  a  sheep  walk  by  the  Bwl^ 

ehjfituUen  tenants.    Next  of  R.  Lewie,  who  swore  that 

be  was  born  near  Bwlct^ituUen,  and  had  known  it 

for  fifty-three  years ;  that  he  knew  Cefn  Nant  Glass 

and  Hyatt  Natii  Glau,  part  of  BwlchystuUen ;  that 

J.  G.  was  tenant  of  BeelchystuUen,  and  that  his  cattle 

used  to  graze  Cefn  Nant  Giass  and  Uyast  Nani  Glass ; 

that  he  never  saw  any  other  cattle  but  those  of  X  6. 

upon  it ;  that  he  remembers  walls  at  Cefn  Nant  Glass, 

which  were  used  for  folding  sheep  or  lambs;  that 

there  were  only  walls,  and  no  appearance  of  the  gable 

ends  of  an  house,  or  of  a  garden ;  that  there  were  other 

old  walls  upon  this  sheep  walk,  which  were  used  for 

the  purpose  of  folding,  in  the  same  manner  as  those  of 

Cefn  Nant  Glass ;  that  he  remembered  three  tenants  at 

Btphfystullen,  who  all  folded  their  sheep  at  Cefn  Nant 

Glass  and  Uyast  Nantl  Gust.    Next,  of  JIf.  H.  wha 

swore  that  she  was  daughter  to  H.J.  6.;  that  she  had 

known  Bwkhystullen  for  thirty  years  or  more;  that 

H.  J.  O.  held  Beplehystullen ;  that  she    knows  Cefn 

Nant  Glass  and  Llyast  Nant  Glass,  and  that  it  is  part 

of  BwlchystuUen;  that  BwkhystuUen  sheep  fed  upon 

Cefn  Nant  Glass  and  Llyast  Nant  Glass;  that  she  has 

kept  lambs  there ;  that  she  never'saw  any  of  Mr.  Z>/j 

cattle  there ;  that  there  are  old  walls  there.  Lastly,  of 

E.  D.,  who  swore  that  he  had  known  BwkhystuUen 

for  thirty  years ;  that  H.  J.  G.  was  tenant  of  it  when  he 

first  knew  it ;  that  H.  J.  G/s  cattle  grazed  Cefn  Nant 

Glass  and  Llyast  Nant  Glass ;  that  there  is  an  old  wall 

there,  within  which  he  folded  sheep  in  order  to  mark 

them ;  that  he  never  saw  any  other  cattle  except  those 
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17S7.        of  Bmkh^stnUtm  upon  Cefn  NmK  GlauwoA  U^ 


OgftKlttt 


On  the  pari  of  the  plainAiff,  his  coaosel  ottani  to 
proTe  in  evidaiioe  that  die  said  H.  J,  G.  aad  J.  6;  hii 
father,  who  were  saocestively  teoantt  4>f  BmlekftHUm 
and  Lfyast  NmU  Olm,  of  which  C^  Namt  Gkm  b  t 
part,  both  deceased,  long  before- the  trial  of  the^aid 
isBue,  did  nespedtively;  while  in  the  «KMnipation  of  the 
aboTeHonentiotted  pveaiises,'  ited^are  thai  they  rttM 
Lt^st  Nani  GUn  6/ one  Mr.  M.  JS.,  which  said  M.K 
vtsA^  never  the  owner  of  BmkhyeiuUefh  which  has  for  s 
long^^ae  belonged  to  the  family  of  P. ;  thai  the  mU 
H.  J.  G.  ^hnd  htfoid  the  mid  M,  E.  Jhm  shiUmp 
yearfy,  mid  \ar  quertei^  i^  mutten,  Jbr  ike  eaid  UytM 
Nant  Glass;  ih&i  ^he  declartsi  that  he  mat^thsH  gaU^tii 
pa^  the  said  rent  to  the  said  Jf.  £;  Jbrthe  mtid  Lh/ad 
Hamt  Glan;  that  he  ordered  hip  leroiMtl  toherdemm 
eeiUk^n  Uyast  Ham  Qtass, [ sailing  he  could  noToelttr- 
wise  afford  to  pay>  Mr.  M*  £;  A»ifiM;'  that  the  mM 
if.  J.  6;  prevented  a^eerimn  p&km  Jirom^aifimg  roAm 
on  Ufost  Nant  Glam,  and  threatened^himthat  kemfnU 
tell  M.  £.,  his  landlord,  of  his  cmtti^  the  mud  rmAes, 
afid  once  took  the  rwihes  from  the  said  pereom  and  toU 
him  they  belonged  to  Mr.  M.  £*;  that  aboiH' forty  yeM 
ago  one  T.  H.  venttod  Uyaet  Nant  Glass  for  one  yei^ 
and  declared  that  he  paid  retiA  either  to  M.  E.  or  Iw 

mother.  «       . 

.  \  .        ..      ■  ..  .    • 

The  defendant!s  jcounselobjeeled  to  the  admissioo 
of  this  evidence  on;  the  |iart of  the,  pbuntiff;  the  jodgt 
rafosed  to  admit  it,  and  ihe  jmy  foond  a  Verdict  for 
tbe  defendant,  damages .  1  s.  For  this  the  plaintiflf  pot 
in  his  hill  of  exceptions;  and.  htooght  this  writ  of 
error,  dn  the  groniid  that  the  abo^re/ evidence,  rejedHl 
by  ^e  judge  at  the  tonl,  eittght  to  have  beeaadmitttd. 
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There  does  not  appear  to  have  been  much  argameDt        17B7* 
on  the  case,  as  the  cause  was  settled  between  the  par-       davibs 
ties.    The  court  however  were  of  opinion,  that  as  this        S*^. 
was  a  question  as  to  the  boundary  of  lands,  whether 
or  not  one  place  was   parcel  of  another,    in  which 
reputation  was  evidence,  the  evidence  offered  to  be 
admitted  was  admissible,  though  it  was  merely  hear- 
say.   The  cases  of  Holloway  v.  Raikes,    Mich.  T.   12 
Geo.  Ill,  and  Doe  ex  dem.  Forster  v.  fVittiams,  Cowper 
Rep.  621.    Thurston  y.Slalford,  Lutw.  905,  b.  were 
cited. 

The  cause  was  settled  between  the  parties. 


MoFFATT  and  another,  Executors  of  Poynting^       i^gy 
against  Van  Mullinobn,  and  others.  TrMhTrerm. 

JNDEBITATUS  asmmprit  for  money   paid,  laid  A  party  cannot 
,,  ,,.,  /.^/..bc  both  plain- 

out,  expended,  and  lent  by  testator  for  defend-  tiff  and  defend- 

ante.    There  were  also  counte  for  money  had  and  re-  H^i^^'t^a'^d'''' 
ceived.  and  on  an  account  stated  with  testator.  Plea  in  therefore 

where  piaintiflf 

abatement:  and  that  the  said  several  promises  and  sued  asexcca- 
undertakings  in  the   said  declaration  mentioned  (if  fondants  pfead- 
any  such  were  or  was  made)  were  and  each  and  every  ^*  H^*  ***® ,  ^ 
of  them  was  made  by  the  said  defendante,   together  daration  were 
with  one  J.  F,,  J.  A.,  J,  P.  A,,  and  the  said  fV^  M.  with  pUdntiff, 
the  plaintiff,  jointiy,  and  not  by  them  the  said  defend-  J?  ^^^Jea 
ante,  separately  from  and  without  the  said  J.  F.,  J.  A,,  |^^  <>^^« 
J.  P.  A.,  and  the  said  fV.  M.  the  plaintiff,  (to  wit)  at,  in  abatement  in 
&c.,  aforesaid,  and  that  the  said  J.  P.,  J.  A.,  J.  P.  A.,  EahJ.  B. 
and  the  said  W.  M.,  the  plaintiff,  at  the  time  of  the  conciudingwith 

'  "^  '  •  ■  prayer,  that 

exhibiting    of  the   said  bill  of  the  said  plaintiffs^  decUtnuumbe 

quashed,  is 
bad  (a). 

(a)  See  2  Bat.  and  P.  124,  n. ;  ao  if  the  pcoceedings  are  by  bUl,  and 
defendant,  in  plea  in  abatement,  praya  judgment  of  writ  and  declaratbn, 
it  is  bad.  1  J9.  and  ^.  172.  2ilf.  and  J.  484.  But  not  so,  if  procte<l- 
ings  are  by  original.    ISee  2  Samd.  209.    tUd,  6th  rd.  675. 
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1 7B7.  against  them,  ware  and  still  are  living  and  in  fnll  life, 
MoFFATT  to  ^^W  Bt,  tiCp  aforesaid ;  and  this  they  the  said  de- 
^  HinrT  ^'^'^^^  ^^*^  ready  to  verify.  Wherefore,  inasmuch  as 
Vaii  m vLLur-  the  said  J.  F.,  J.  A.^  J.  P.  J.,  and  fV.  M.,  are  not 
named  in  the  said  declaration,  they  the  said  defend- 
ants pray  judgment,  and  ikat  the  tame  deelartUiom  wmf 
be  quoihid,  Sfe, 

Demurrer  for  the  causes  following,  that  is  to  say ; 
for  that  the  said  defendants  have  pleaded  their  said 
plea  in  abatement  of  the  said  declaration  of  the 
said  plaintiffs,  and  have  concluded  their  said  plea  by 
praying  that  the  said  declaration  may  be  quashed. 
Whereas,  according  to  the  established  practice  and 
authorities,  and  the  law  of  the  land,  the  said  defend- 
ants ought  to  have  pleaded  in  abatement  of  the  bill 
of  the  said  plaintiffs,  and  have  concluded  their  said 
plea  by  praying  that  the  said  bill  of  the  said  plain- 
tiffs may  be  quashed ;  and  for  that  the  said  plea  of 
the  said  defendants  is  in  other  respects  insafficienti 
uncertain,  and  wants  form. 

Joinder  in  demoner. 

The  plaintiffs  obtained  judgment  on  this  demurrer, 
but  the  defendants  had  liberty  to  plead  afresh ;  when 
they  pleaded  non  aaumpnt,  and  a  further  plea  that 
the  said  several  promises  and  undertakings  in  the  said 
declaration  mentioned  (if  any  such  were  or  wss 
made)  were,  and  each  and  every  of  them  was  made  by 
them  the  said  defendants,  together  with  the  said  tV.  M. 
one  of  the  plaintiffs  in  this  cause,  jointly,  and  not  by 
them  the  said  defendants,  separately  from  and  with- 
out the  said  fV.  M.,  to  wit,  at,  &c.  aforesaid,  conda- 
ding  with  a  verification  and  prayer  of  judgment.  To 
this  plea  the  plaintiffs  demurred  generally,  and  de- 
fendants joined  in  demurrer. 

Wood,  for  plaintiff.     The  objection  to  this  plea  is. 
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that  it  should  have  been  pleaded  Id  abatemeDt,  and        1787* 
nol  in  bar  of  the  action.     The  want   of  a  proper     ifo^TArr 
party  to  be  made  a  defendant,  is  only  pleadable  in     ""l!^^!^ 
abatement  (i).    The  plea  here  is,  that  the  promise  was  Vaw  Uvllmm- 
made  by  the  defendants  jointly  with  one  of  the  plain- 
tiffs.   The  plaintiffs  sue  as  executors,  therefore  they 
are  trustees  for  others.     The  money  to  be  recovered 
in  the  action  must  go  as  part  of  the  assets  of  the  tes« 
tator. 

Sbj>  pes  Curiam.     The  plea  is  in  effect  a  plea  in 
bar.    In  a  court  of  law  a  man  cannot  sue  himself. 

Judgment  for  defendant. 

(S)  5  Gt.  119,  a.    2  Tmmi.  254.    I  Smmd.  154,  11.I.  291,  S.  b.4. 
dT.IL65l.    lJSMf,20.    4T.R.735.    2Bfa.R.947.    ZCmip.$^. 


sr 


KssTBRTON  against  Sabbry  and  another.  ^^^^* 

Mick.  TVfM. 

/jR£  facias  against  defendants  as  administrators  a  covenant  in 
of  liaac  PhilUp$,  on  a  judgment  for  400/.  against  ^^^^^^ 
intestate,  whereon  the  sheriff  under  an  execution  under  ?*^5!*!I?^ 

'  liifeflbcto  to 

the  judgment  had  levied  only  207/.  7«.  6d.     Plea :  and  tnateM  for  bc- 
the  said  defendants  say  that  the  said  plaintiff  ought  ton)  not  to  me, 
not  to  have  execution  against  them  for  the  residue  of  y}^^^^^j^' 
the  debt  and  damages  aforesaid,  because  they  say  far  eifecci,  does 
that  after  the  recovery  of  the  said  judgment  against  ardeMeofte 
the  said  J.  P.,  in  the  said  writ  of  sctrf  facias  men-  dS^^jtf  trw- 
tioned,   and  afler  the  levying  of  the  said   sum  of  teeirefoieio 
S07/«  7s.  6d.  in  the  said  writ  of  scire  facias,  and  in  the 
lifetime  of  the  said  J.  P.,  to  wit,  on,  &c.,  at,  Su:.,  by 
a  certain  deed  poU,  sealed  with  the  seal  of  the  said 
plaintiff,  and  with  the  seals  of  divers  other  persons, 
^creditors  of  the  said  /.  P.,  bearing  date,  &c.  (and  by 


(«)Sss4B.aaA^.440. 
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1787.  the  said  defeadaoU  bow  broogiit  here  into  Uie  <:oiirl 
of  .«m  said  lord  the  hiiig^  before  the  king  himself, 
the  dale  whereof  is  the  same  day  and  year  last  above 


KBiTBftTON 


ibMi  mUtHkr.  meDtioQed)  rediimg,  that  the  said  L  P.  had  agreed  to 
assigo  over^  and  had  actually  assigned  <rrer  by  inden- 
tqie^  beatifig  equal  date  with  the  said  deed  poll  now 
brought  here  into  convt,  all  his  estate  and  eflEeels  then 
lying  at  the  Gnstom  Hoose^  or  ebewhefe,  and  aH  his 
right,  title,  and  interest  to  seized  goods,  prosecutions, 
and  penalties,  which  might  be  legally  recorered  from 
any  person  «r  persons  whomsoerer,  t6  the  said  de- 
fendants, by  the  letpectite  names  and  descriptions  of 
two  of  his  the  said  /•  P.*s  creditors,  in  trust  for 
themselves,  and  the  benefit  of  those  creditors  only  who 
riionld'fbrthwiah'oMie  ifa  and  lii«i  the  said  deed  poll, 
to'  be  divided  i^  equal  shares  and  proportions ;  and 
farther  reciting,  that  the  said  /•  P.  had  stipulated, 
promised,  and  agreed  upon  having  a  full  discharge 
from  bis  several  ereditbrs  parties  to  the  said  deed  poll, 
to  pay  6s.  Sd.  in  the  pound  upon  every  seizure  that 
should  be  made  by  him  in  ftiture,  and  o«il  of  dl 
monies  that  he  might  receive  at  the  Custma  House, 
or  elsewhere,  or  should  possess  or  be  entitled  to  there- 
a^ler  on  any  adcoticit  whatsoever,  till  each  and  every 
of  his  creditors  should 'have  received  fall  20s.  in  the 
pound  who  Bhottldr*Ps^ectively  come  in  tad  execute 
tho  said  deed  poll,  hiii  not  otherwise*  It  was  declared 
by  the  said  deed  pbll,  that  they  the  said  creditors  of 
the  said  L  P.^  did  for  Aemselved  severally  and  respec- 
tivdy^  and  for  their  several  fmd  respective  executors, 
administratoss,  and  assigte,  coVtoant,  promise,  and 
agrees  to  and  with  the  said  I.  P.,  his  executors, 
adminiitrators>  and  ^  assigns,  to  accept,  receive,  and 
take  tfa^if  and  eaok'of  thetr  shai^  and  dividend  of  the 
estate  and  effects  of  the  said  I.  P.,  at  the  Custom 
House  or  elsewhere,  arising  from  the  sev^al  seizures 
made  by  him,  or  otherwise,  iiny  money  that  might  be 
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coniiDg  on  that  or  any  nthcr  acoMolli  U  liis  ettaUr^       1787« 

aad  ibe  slud  sieverei  cvediton  did  sManlJir'aBd  to*    kmeiimii 

peetively  eovcMuutl,  pramhie,  maAmffxe,  la  and-witk 

the  Mid  L  P^  hit  ezeculNMs,  admimtnctoiS)  awt  aa^* 

signs,  that  they  the  said  delendaBtai^  otthe  samiwv  of 

themv  ahoold  have  Ml  liberty  to  «ell  and  dispose:  oC 

the  goodn,  ^hhUels,  waveB»  and  ascfehandiai^Sy,  al  the 

G^iatotn   HoQse  or  elaewhere,  or  should  sue  for.. all 

rights,    interests,   or  claitna  of  tfa^   said  /•  P.^  aa 

they  might  judge  necessary,  or  compound  for  the 

same,  and  the  ottooay  that  ^diould  ariae  thca^rato, 

after  dedhictio^  all  .obats  aiid  expeiaiaes  on  aoaoiuili 

of  the  sarne^  ahoold;  fsheDtlwiama  sbauid  niawwal  to 

fife  shillings  in  die  pduad,ilrithMilhe  Sfiace  of  twenty. 

days,  be  dirided  rafeeably  aad  pfOfKirlionablgr  aHtengsi 

all  the  creditors  of  the  aaid  RP.,  wbo  shoukL  set- 

pectively  have  exeealed  the  isaid  deed  poll }  and  any 

two  or  more  of  his  creditors,  upon  giving  thiee  days 

notice,  should  have  Adl  liberty  to  inspect  the  bookk 

or  accounts  of  the  said  defendants,  contaiaing  the 

trust  accounts ;  and  the  said  plaiotifiv  ^nd  Ibe  IMumI 

several  other  creditors^  .by  die  sud  deed  poU,  did 

covenant,  promise,  and  agree,  to  and  with  the  said 

/.  P.,  his  executors,  adminialratorS|  and  asaigM^.tbat 

they  would  not  at  any  timeiior.tMaea  itheieafter  sue, 

arrest,  molest,  trouble,  impnsoti,  atlacjilf.  op^ooodema 

the  said  L  P^  or  his  goods  orehaltela,  f(HC  anytideht 

or  other  thing  then  due  or  bwitig  to. them  or  aoy  af 

tbeau  prtmdid  the  ukUe  mnd -^f^KU  rf  the  Miid  Lfiif 

should  be  fmirly  accounted  fhrifyMti  mid  defakdanii^ 

and  a  dmdend  made  mmmgtt  .  tkem  iht  und  Moero/ 

creditor  of  tie  uddLP^  pa^rtuAtb.tkeeimddnd  pM, 

as  by  the  said  deed  poU^nefisreao^  ftc«f  and  tlie  said 

defendants  further  say,  that:  after  the  making  ibf  the 

said  deed  poll,  they  the  said  d^endhota  did  lake  apoft 

themselves  the  said  trust  mentaoned  in  4he  said  deed 

poU,  and  dadaeoasve  a  largesu^ioC  mMkty^ilQ  miH, 
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1787*  the  sum  of  llGLSi.,  under  and  by  virtae  of  the  said 
KEgxEKTOM  tnist ;  and  tile  said  defendants  farther  say,  thai  they  the 
^JSJI^Y  *^^  defendants  always  have  been  and  are  ready  and 
willing  to  acooont  for  the  same,  and  to  pay  the  same 
according  to  the  form  and  effect  of  the  said  deed 
polU  to  wily  at,  &c.,  aforesaid,  and  this,  fcc. ;  where- 
fbte  they  pray  jodgment  whether  the  said  J*  K.  ought 
to  have  esceoilioB  for  the  residue  of  the  debt  and 
damages  aforesaid^  against  them,  &€• 


Replication.  And  the  said  plainti£f  says^  that  by 
reason  of  any  thing  in  the  said  plea  aboTe  alledged, 
he  ought  not  to  be  barred  firom  having  execution 
against  the  said  defendants  for  the  residue  of  the  ddbt 
and  damages  aforesaid,  because  he  says  that  the  es*. 
tate  and  effects  of  the  said  /•  P.  have  KK>t  been  fairiy 
accounted  for  by  the  said  defendants,  and  a  diiideod 
made  amongst  the  said  several  creditors  of  the  said 
/.  P.,  parties  to  the  said  deed  poll,  according  to  the 
form  and  effect  of  the  said  deed  poll,  and  of  the 
said  proviso  therein  i|i  that  behalf  contained,  but  oa 
the  contrary  thereof  die  said  {daintiff  says  that  after 
the  sealing  of  the  said  deed  poll  by  the  said  plaintiff, 
and  after  the  death  of  the  said  /.  P.,  and  before  the 
suing  out  of  the  said  writ  of  ieirefadoM,  to  wit,  on 
tLc,  aforesaid,  &c.,  a  certain  large  sum  of  money, 
to  wit,  the  sum  of  500l*  of  the  estate  and  effects  of 
the  said  L  P.  was  in  the  hands  of  the  said  defendants, 
and  that  he  the  said  plaintiff  then  and  there  requested 
the  said  defendants  to  account  for  the  same,  and  to 
make  a  dividend  thereof  amongst  the  said  several 
creditors  of  the  said  /•  P*,  parties  to  the  said  deed 
poll,  according  to  the  form  and  effect  of  the  said  pro- 
viso in  the  said  deed  poll  in  that  behalf  contained ; 
but  that  the  said  defendants  then  and  there  refused  so 
to  do,  and  the  same  remains  hitherto  in  the  hands  of 
the  said  defendants,  wholly  unacaounted  for  and 
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^mdivided  amongst  the  creditors  afores&id,  contrary        1787. 
to  the  form  and  effect  of  the  said  deed  poll,  and  of   fCzsTssroif 
the  sfaid  proviso  in  that  behalf  made ;  and  this,  Sec,       ^«imi 
"wherefore  he  prays  jadgment,  and  that  he  may  have     midtumiker. 
execalion  for  the  residue  of  his  debt  and  damages 
aforesaid,  to  be  levied  of  the  goods  and  chattels  which 
belonged  to  the  said  L  P.  at  the  time  of  his  death, 
and  which  are  in  the  hands  of  the  said  defendants,  to 
be  administered,  &c. 

Demurrer.  For  that  it  doth  not  appear,  nor  is  it 
alledged  in  and  by  the  said  replication,  that  the  said 
defendants  have  lecdved  any  sum'of  hnoney  for  or  on 
account  of  the  said  trust  in  the  said  deed  mentioned, 
whereby  a  dividend  of  five  shillings  in  the  pound 
could  be  paid  to  the  creditors  of  the.  said  J.  P.,  who 
have  executed  the  said  deed ;  and  for  that  the  said 
plaintiff  hath  hot  shewn  where  or  #hen  the  said  de- 
fendants refused  to  make;  any  dividend' of,  or  to  pay 
the  money  so  received  by  them  as  aforesaid;  nor 
hath  the  said  plaintiff  laid  any  veinue  where  the  said 
defendants  recetved  the  said  money  so  alledged  in  and 
by  the  said  replication  to  be '  received  by  them  as 
afovesaid,  nor  is  it  thereby  shi9wn  or  alledged  for  whom 
or  on  what  account  the  same  is  supposed  to  be  re- 
ceived by  them,  as  aforesaid ;  and  for  thai  the  laid 
replication  is  in  various  other  respects  informal,  de- 
fective, and  insufficient. 

Joinder  in  demurrer. 

Baldwin,  for  defendants.  This  sdre  facias  will  not 
lie  against  the  defendants  in  the  character  of  adminis- 
trators. The  intestate  did  every  thing  he  could  for 
the  benefit  of  his  creditors,  and  he  was  to  have  his 
discharge  on  making  an  assignment  of  his  property. 
The  intestate  by  this  deed  was  discharged  from  his 
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1787.  debts ;  and  it  wonld  be  hard,  if  for  the  miscondact  of 
i^ilj^^^  liuBtees  be  shoidd  be  lieMe.  Tbe  deed  opecated  as  a 
^^^  release.  I  Lord  B^.  MO.  1  lUUL  939.  11  Vm. 
46U  JQyer/l4a  Besides  this»  the  defendanls  weie 
to  make  a  dividend  duly  when  they  should  leoeive 
enoiigh  ko  divide  five  shillings  in  tbe  poandt  Tbe 
plaimiff  does  not  in  his  repUcatioa  aver  that  they  re- 
ceived enongh  lor  Ibat  purpose^  but  mevely  that 
they  received  a  certain  sum.  The  otber  olgeoMons,  as 
stated  in  tbe  demurrer,  are  not  perhaps  tenable. 

jRfiftr/4  ftir  plafaMiT.  91ie  deed  fii  lids  oas^  dift  not 
operate  as  an  absolute  rdeaseoF  tbe  pknntiff^'OlauD, 
bat  it  isas  meiely  a  covenant  on  hia  pti#t  not  to  soet 
proeided  the  effisotr  were-  finrly  aoooonted  Idr  by 
the  defebdanu.  The  deSsndants  «ba^e  frefiiaed  to 
^aoeoastft,  and  the  coiveoimt  is  discharged,  ^and  the  de- 
ftndimta  ave  iliaUe  as  administniiorsw  He  eited  .^If^ 
m.'  Sermhami  e^&tt..  579-  Jkiyaii  187,  S^  413. 
Si  C.  ^  1  5AcN0. 46^  47.  Comi.  !£&  CorlA.  68.  .  Holi, 
€19.  As  to  the  otber  poid^  it  would  beiiiitended  tnm 
'the  averment  ftbat  tibedefcndantti  ieoeived  500/. ;  that 
4t  w«s  au(Bcie»t  ta>9atisfy  five^eliHlidgs  in  the  pound ; 
and  if  iA  was  faolv  defendants  shosld  have.so'  M^oined. 

The  court  were  of  opitaion  in  fkvo«r  of  the  ptaio- 
tiify  but  gave  the  defendant  liberty  to  withdraw  de- 
murrer and  rejoin. 
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Harrison  againsl  Jame3«  .... ' 

Mich.  TVmt. 

nnHE  following  was  a  special  case  for  the  opioion  Anactof  par- 

of  the  courts  viz.  This  was  an  action  for  money  empting  cuts, 

had  and  received.    The  defendaqt  pleaded  th^  gene-  ^'^^f^^^ 

.  toU,  exempts 

them  from  toll 
(«)  This  qnestion  will  not,  in  all  piobaliilityy  again  OGcai^  as  by  die  iftheyare^oiii^ 
52  G«».  3,  c,  145,  sec.  I,  it  is  enacted,  <«  lliat  ftt>m  and  after  the  29th  ^l^r^^^ 
**  day  of  SepUmher^  in  the  year  of  oar  Lord  1S12,  in  fercry  eaae  in  wliieh 
'  *  under  any  act  of  parliament  for  making,  widening  and  enlaigii^,  repa&r- 
"  ing,  or  otherwise  relating  to  ai^  tom^Jbe  road,  ther^  is  an  exemption 
from  toll  or  duty  in  respect  of  any  horse,  mule,  aia,  6xen,  waggon,  cart, 
or  other  carriage,  dUTjdng  or  dratrfsg  aby  diung,  Qundd,  soil,  nail, 
**  &ne,  or  compost  of  any  nstare  or  kind.saefcrs  .for  manopng  or  fan- 
**  proTing  the  land,  or  hay,  straw*,  or  any  oth^  fodder  for  cattle,  such 
•**  exemption  shall  be  deemed  to  extend  In  respect  of  erery  atach  waggon, 
**  cart,  or  other  carriage,  and  also  in  rasped  lo  the  cattle  dcawlDg  the 
**  same,  going  empty,  or  loaded  only  with  Implon^cnts  necessary  for  more 
'*  conyenient  carriage,  or  loading  or  unloading  smch  lading,  or  retnrning 
"  empty,  or  with  such  implements  as  aforesaid,  having  been  so  hided, 
**  notwithstanding  the  said  waggon,  Mt,  or  oiher  eaiti^  ahaQ,  for  the 
"  pnrpoaes  aforesaid,  goto  or  retom  from  any  parish  or  place  in  whidi  the 
**  ssld  tampike  tq^A  does  not  lie."    An4  by,  the  second  section  H  is  pra- 
ised and  enacted,  "  That  for  thfe  pttrendng  of  Irtnda  an  loll  cMlectoM, 
*'  by  carts  or  waggons  pasring  empty,  or  loaded  only  with  implements 
*<  necessary  for  the  more  conyenient  carriage  of,  or  for  loa^og  or  un- 
**  loading  maanee  thrpugb  tun^pjikiii  gatp,  on^^pret^nfoe  of fj^qg^for  ^ch 

<«  maBuniylkie  6wQatx>r:driTerof  ereryca^ifty/iriigio^r 

**  clainrfagtbeiCDNmpCio»ttlMiby«Miidfd^  avy  or  citiici:  of  them,  shall 

**  in  all  cMes  pay  the  li^  in  respect  of  8M>.w|iggon,,€art>  qr  ^arrii^ie, 
**  before  the  same  shaU  be  parn^tted  to.  pmlbcmigfa  snf  b  lurap|)|f«^g:^tC'; 
<*  and  that  the colketdr  of  snch  toll  shdlirtiao9i^pon  dd^yer  to  snc^  <^wner 
''  or  driver  a  ticket,  to  be  mariied  *  manure  exemption,'  with  the  name 
f<  of  the  gate,  and  the  dale  mhcM  de^fe|^  |md  theamoQnto(j^,|U>ll 
<<sopaad,  allwlncbsaniflndwifia  ao.paidn^Mll)^  repaid  to  t^a^^ncr 
**  or  dai?er  of  suck  waggon,  caft,  or  other  fimmf  9*9^^  or.tkfU  r*^ 
<<  tyrmimg  on  the  Msiadby  '(tki«ipeit»  «%to  rs^pg^  OB  th^  san^  49|^  is 
sepealed  by  53  Gfo..3,  c.  82,  mfi-^iH  intk  im^iwiiggffp,  carti  or  other 
carriage,  ao  ladeftas  afoiresaiflrAQ4  P<odii|Qhv.a»cU  tifuket;^  and  every 
"  eoUector  of  snob  lott.  sefiMiaggi  nof^eigSsig  Pff^^gf^ra  the  same  upon  the 
«'  aetmrnof  such  waggon,  cart,  <oit  <»tfcwr  j|PWl^fig>^i»4,pro4wctiOT  of  ai|ch 
•<  ticket  as  afosesaftd,  sMl,  fojr  cin^»«iMJb!0!ffiRpiWr:for(rtl:an4  Pf^y  tfx,^ 
owner  of  auch  waggon,  cart.  Or  other  eanH*0e^lbe9iul|y  not  less  th^ 
ten  shUlings^  or  more  <(hae  forty  ahyiM«»V<W:fio;Hrioti4»oth«^ 
fore  one  or  more  jnstice  or  justices  of  the  peaoe*for  the  county  or  shiBe 


« 


Javks. 
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1787*  ral  issue.  This  cause  came  on  to  be  tried  before  Mr« 
Hakeison  Justice  GotUd,  8cc.  when  the  jury  found  a  verdict  for 
the  plaintiff  for  the  sum  of  2/.  lis.  Qd*  subject  to  the 
opinion  of  the  court  on  the  following  case :  that  the 
defendant  fVm.  James  is  lessee  of  the  tolls  of  the  Surrey 
and  Susiex  turnpikes,  imposed  by  the  act  of  25  Geo.  HI. 
That  the  sums  for  which  the  action  was  brought,  were 
sums  of  money  which  had  been  demanded  by  the  col- 
lector of  the  said  tolU>  who  was  the  servant  of  the  de- 
fendant, and  paid  by  the  plaintiff,  for  going  thiongfa 
the  said  turnpike  with  an  empty  waggon  for  the  pur^ 
pose  of  fetching  grains  and  dung  for  the  manuring 
lan^s  in  the  parish  of  Baiienea,  through  which  parish 
the  roads  mentioned  in  the  said  statute  run ;  that  the 
said  waggons  did  accordingly  respectively  return 
laden  with  grains  and  dung  for  that  purpose ;  that  the 
plaintiff,  upon  such  his  return  with  the  said  waggon^ 
did  at  the  several  and  respective  times  of  such  his  re- 
turn, demand  of  the  collector  of  the  said  tolls  the 
money  that  he  had  previously  paid  for  the  passing  of 
the  said  waggon  whilst  it  was  empty,  and  that  the  said 


**  or|»beeiHieresiidiofllmeediaDbeoomaiitled,iipoiitlwoiafaof  Qwor 
'*  more  credible  wlliMM  or  wHacset  (which  Mtk  cIm  mU  Jostiee  or  )u- 
'<  ticct  is  and  are  hereby  empowered  to  admlaiiier) ;  mad  If  llwnBoihan 
*'  not  be  paid  opon  loeh  eonfMon,  to  commit  die  penon  or  imioeiM  m 
**  oftediBg  to  the  ooouaos  gaol  or  hooae  of  coReetkm  liar  the  i^ 
'*  connty,  ahire,  or  place,  lor  any  time  not  eiceediiigoiie  nooth*** 


BytiieSS  ^00.3,  e.  89,  sect  2,  it  is  enacted,  *' That  from  aad  aftv 
the  paaring  of  tUi  act,  the  owner  or  diifer  of  an3rwaggoii,  cart,  or  other 
carriage,  laden  with  msanre  for  land,  paarinf  throngh  any  tanpike 
gate,  or  otherwise  paaiog  00  or  acroM  any  tnmpilM  road,  dmU  not  be 
'<  liable  to  pay  any  toll,  nor  ahall  any  loll  be  demanded  for  inefa  caniife 
**  io  laden,  or  the  cattle  drawing  the  tame,  by  reason  only  of  any  «BpiT 
**  basket  or  baaketi,  empty  sack  or  ssdu  for  more  eonvenicnC  canfage. 
Or  ipade,  diorel,  or  foffc,  neceaeaiy  for  VmBng  or  onkmdingandi  ma- 
nore,  being  in  or  upon  any  sMh  wsggoo,  cart,  or  oUwr  canli^,  hi  ad- 
«  Adon  totnch  maanre,  if  the  loading  thereof  ia  eobstantiaUy  mannre  fcr 
<<landaeaforeBaid,anytidafla  any  act  contained  to  dMooninrythcir- 
**  of  notwithatancHng.** 
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collector  refused  to  repay  the  same*    The  question  for        1787. 
the  opinion  of  the  court  is,  whether  the  plaintiff  is  in-     har&hon 
titled  to  recover.  f'^^ 

JA1CS8. 

Shepherdt  for  plaintiff.  The  clause  in  the  statute 
exempts  carts  carrying  manure  from  the  payment  of 
toll.  If  the  plaintiff  was  not  exempt  from  the  payment 
of  toll  in  this  case,  the  clause  in  Uie  act  of  parliament 
would  be  nugatory.  A  waggon  going  empty  to  fetch 
dung  is  virtually  exempt,  because  it  must  go  empty 
to  fetch  it  Every  person  has  liberty  to  go  through 
twice  in  the  day  for  one  toll.  If  a  party  goes 
with  a  load  to  town,  I  admit  he  must  pay  toll ;  but 
where  he  goes  empty,  and  his  sole  purpose  of  going 
is  for  dung,  he  ought  to  be  exempt.  If  a  cart  goes 
empty  for  gravel,  he  ought  to  have  a  return  of  the  toll 
on  his  return  with  the  gravel.  There  is  an  exemption 
in  the  act  for  horses  going  to  be  shod  :  in  that  case, 
with  analogy  to  this,  the  defendant  would  urge  he 
must  pay  for  the  horse  when  he  comes  back  shod. 
There  is  a  penalty  of  405.  for  any  man  claiming  these 
exemptions,  who  is  not  entitled. 

Band,  Serjeant,  for  defendant.  We  must  take  it 
on  the  words  of  the  exemption,  lliere  is  a  general 
burthen  upon  all  persons  passing.  The  words  of  the 
statute  are,  that  carts  carrying  manure.  Sec.  shall  be 
exempt :  the  act  does  not  exempt  empty  carts.  The 
exemption  can  go  no  frirther  than  the  express  letter^ 
and  it  cannot  be  extended  by  equity. 

Sed  per  Curiam.    The  intention  of  the  act  was, 

that  no  new  burthen  should  be  laid  upon  agriculture ; 

and  the  statute  would  be  nugatory  if  we  were  not  to 

put  the  construction  on  the  act  which  is  cont&ded  for 

by  the  plaintiff. 

Judgment  for  the  plaintiff. 

VOL.  11.  2  o 
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]]^'  Hesuop  against  Jonbs. 

Mkh.  Term, 

Where  pUin-  JDEjtRCROFT,  OD  a  former  day,  had  obtained  a 
terparty/datod  ^^^  ^^  ^^^^  Cause  why  there  should  not  be  a 

tod^dMni^  new  trial  on  this  case,  ou  the  ground  that  the  verdict 
Khip  to  freight,  was  foond  contrary  to  law  and  evidence.  The  actioa 
tenns  of  the  was  brought  ooi  a  charter  party^  under  seal,  dated  the 
;J;^2Stiff  ^»^  Mar^h^  1775,  whereby  the  plaintiff  let  the  ship 
was  to  cany  an  HannoA  to  freiigbt,  to  the  defendant  and  others.    Bj 

ontbound cargo     ,  n   i        /  i         i   .      ./*• 

of  gcoda  root  the  terms  of  the  charterparty,  the  plaintiff  waa  to  car- 

restrict  of^  ry  a  cargo  from  Liverpool  to  Charles  Tarnn,  in  Soutk 

ziftLw  tD  "^  C«ro/ii9^,  in  America,  and  bring  back  another  cargo 

caroUna  in  of  rlcCj  foT  defendant  and  others,  to  Liverpool^  tbe 

to  bring'back  plaintiff  reserving  to  himself  a  liberty  of  taking  ont  a 

©Sgo^f^*  cargo  of  any  British  goods  (except  those  restrained 

for  defendant,  by  restraint  of  PriDces).    The  plaintiff  shipped  on 

defendant  pay-  .,  .oirm*  ^, 

ing  freight  for  board  a  qi^antity  of  salt,  The  vessel  was  cleared  at 
Jw^deiSSd  X»wjH>o/  on  the  22d  Mnrch  following,  and  set  saU  oo 
05*  o"^  ^«  22d  ^|^  voyage  on  \he  30th.    The  vessel  arrived  a^  Charta 

of  March  from    _,  , 

Uverpooi,  iHth  Tcmn  OP  thc  19th  Majf  following ;  but  in  conscqueoce 
anT^^e  22d  ^^  ^^  plaintiff  having  imported  a  part  of  the  cargo  of 
M^  following    gQJf  aftgr  an  order  for  the  non -importation  of  British 

amyed  at  Caro-  '  * 

Una,  where  the  goods  iu  O^rofinflf  iMaod  the  Ist  MoTch,  1775j  he  was 

British  ^^8  ordered  to  sea  frcnn  the  port  of  Charles  Totsm ;  and  al- 

bjpln  ortCTul  ^^S^  Ae  plaipUff  did  every  thing  in  his  power  to 

sued  the  Ist  of  obtaAP  a  cargo  of  rice  shipped  for  defendant,  yet  be 

il/arcA,  the  very  _  » »  •  ^ 

day  the  char-  i^ould  not.  Besides  this,  there  was  a  general  prohibi- 
^!K^"Jiw  tion  mad^  on  the  «6th  May,  177^  by  the  coounittee 
^iSfaJbUhSriSc  ^^  Charles  Town,  prohibiting  the  exportation  of  rice  to 
exportation  of  such  as  had  not  commenced  loading  before  the  Mtb 
w,  J^t^  May.  The  plaiiitilf  howevei;  did  obtain  a  sniaU  tad- 
co^d^ot'^n.  ^«>8  «f  ^*»lw.  Tte  plaintiff,  by  his  declaratioa, 
load  the  salt,  or  sought  to  xecQv^r  from  the  defei^daott  the  difference  of 

bring  back  a 

cargo  of  rice.  Held,  that  tha  plaintiff  cooMl  not  recover  for  freight  hommud^  if.  il  coeld 
be  established  in  eridence,  that  he  knew  of  the  prohibition  at  the  tune  of  tne  slup's  dearaner 
from  Liverpool.  The  fact  of  the  plaintiff  haying  such  knowledge,  anrfL  atOiSsariSr  ^ 
pend  upon  the  circmastaoota  of  tbe  c^st*  Qu/ffie^  Wl^t  will  amount  to  a  iafli<Seat  aban- 
donment of  a  voyage  between  parties  to  a  charterparty  ? 


I  * 


Oa  the  trial,  dl  tlie  evideoee  addoctd  was  on  ad- 
missions ;  and  amongst  other  adndsrions  weve  the  fol- 
lowing, viz. 

A  copy  of  Protest^-^  Smitk  Gifo&ia<«-^n  the  25th 
^  day  of  May,  mi,  biefore  me^  Fmmkk  Bull,  one  of 
''  hh  teajesty^s jtfsfiees^tbe  peitca  ^fCharks  Town  df s- 
^''tric^and  a  notaty  pttbttc>  by  lawful  authority  ap- 
**  pointed,  duly  admillted  and  sworn,  dwelling   and 
'^  practising  iu'CharleB  Ihnm  and  provinoe  afoiesai4pjiii 
"  North  Amettea,  penKmally  appeared  Georgg  He$hp, 
^  master  of  the  brf^ntiae  Hannah,  lately  arrived  here 
'^  from  Lherpooi,  in  OU  Englatid^  amd  now  riding  at 
'*  anchor  mthin  the  bar  and  harbour  of  CharUi  Town, 
*^  and  Beqnested  of  Me^  oiotaryi  to  (wwteat,  as  by  these 
^  presents  I  do  proCei^,  against  die  ^hippevs  of  salt, 
''^  consigned  ta  Mes^Brsf^  JPoivfi/,  Hoptan,  and  Co.  men* 
^'  chants,  of  Charles  Town,  for  all  losses^  costa,  ^wrges^ 
"  and  damages  that  may  arise  to  the  said  briganline 
*'  Hannah,  or  the  owners  thereof,  in  consequence  of 
^  ha? ing  Uve  said  salt  on  boaird^  which  upon  the  vessel 
''  Hannah^i  arrival,  the  inhabitanti  of  the  aald  fta^ 

9,02 


TEMP.  LORD  MANSFIELD.  551 

the  freight,  mSnm  the  freight  for  the  timber  from  Charles       1 787. 
Town  to  Lherpooi,  avenring  in  bis  declaration,  that       uamjot 
he  was  always  willing  to  bring  back,  a  cargo,  but  was        ogaiMt 
prevented  by  the  restraint  of  prinees.    The  defend- 
ant pleaded,  that  the  plaintiff  knew  that  salt  wa#  a 
prohibited  commodity  for  importation    at   Chafes 
iWit,  and  ought  not  to  have  shipped  the  salt,  smd 
that  therefore  the  restmini  of  prhices  waa  incorted  by 
bis  own  default.    Tlie  defendant  also  pleaded  thai  the 
voynge  was  abandoned  by  the  consent  of  plaintiiF  and 
defendant.    Issues  were  taken  on  these  pleas^  On  the 
trial  of  the  cailse,  die  jury,  by  the  dh-eotlon  of  tfar^ 
judge,  found  verd)<ft  for  the  plalndflT  ontbeiastted, 
damages  £90/. '  • 
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1787*  ^'  vince  of  South  Carolina,  under  the  special  goidanoe 
Heslo^  '^  Ai^d  direction  of  their  committee,  would  not  suffer 
''  to  be  landed,  upon  any  account  or  {pretence  wbatso* 
5<  ever,  whereby  the  said  vessel  Hannah  was  and  is  im- 
**.  peded  and  hindered  taking  in  rice  from  the  house  of 
''Messrs.  Rowland  and  Hmryjiugdey,  upon.cbaiter- 
*^  pa^yf  the  said  vessel  having  been  chartered  for  the 
'^  purpose  of  fetching  away,  and  carrying  to  Europe, 
'*  her  load  of  rice  from  the  said  B/ageley*$,  on  account 
^*  and  risk  of  Messrs.  Henry  Jonei,  Rich.  Prime,  IZadL 
^  Harrii,  and  fVm.  Dickinson :  And  I,  the  said  notaiy, 
'^  do  further  certify,  that  at  the  request  of  the  said 
f'  master,  G.  HeUop,  I  did  accompany  him  the  day 
''  above  mentioned  to  the  house  of  Messrs.  RomUuid 
Rugeley,  and  Henry  Rugeley^  merchants,  in  this 
town,  and  there  meeting  with  Mr.  Rowland  Rugelef, 
f*  I  demanded  of  him  the  rice  so  intended  to  be  put  on 
''  board ;  to  which  he  replied,  that  as  soon  as  the  cap- 
'^  tain  should  inform  him  that  he  was  ready  to  take  in 
rice,  he  should  put  on  board  two  hundred  barrek, 
which  were  provided;  that  he  hud.some  ready  money 
*^  by  him,  and  would  purchase  more  rice,  if  to  be  had, 
and  would  do  every  thing  in  his  power  to  procure 
and  obtain  a  full  freight  for  the  brigantine  Hannah^ 
''  but  as  the  unhappy  state  of  Apurica  was  truly  se- 
^Vrious  and  alarming,  he  could  do  no  more ;  therefore 
''  I,  the  said  notary,  do  hereby  protest  as  aforesaid 
'<  and  before  mentioned,  and  particularly  against  any 
''  of  the  said  losses,  costs,  charges,  and  damages,  fall- 
'^  ing  upon  the  said  master,  the  same  not  happening 
through  any  default  of  or  in  him,  or  any  of  hb  peo- 
ple. Witness  my  notarial  firm  and  seal,  the  day  and 
'^  year  above  written. 

''  George  Hbslop." 

A  copy  of  a  Letter,  dated  Liverpool,  4AhMardk,  1775, 
from  Mr.  Heshp  to  Mr.  Prime.— ^*  Inclosed  I  send 
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^yoa  the  charterparty  of  affireightment^  signed  and        1787. 

''  witoessed  accastomary,  and  hope  to  be  faronred       iuMiLop 

with  the  counterpart  from  yoa  soon,  with  your  let-       %^^ 

ters  and  instmctions,  advising  me  to  whom  I  am  to 

**  address  myself  on  my  arrival  at  Charles  Town :   I 

^'  shall,  without  fSaili  be  ready  to  sail  by  this  day  week. 

*'  What  instructions  you,  and  the  gentlemen  con- 

''  cemed,  please  to  give,  shall  be  duly  observed ;  and 

*^  you  may  depend  of  the  utmost  exertion  of  my  abili- 

''  ties  for  the  good  of  the  concern.    I  remain,  sir,  your 

'*  obedient  humble  servant, 

"  Gborgk  Hbslop." 

A  copy  of  a  Letter,  dated  Charles  Town,  the  VI th  of 
May,  1775.  "  Mr.  Richard  Prime.  —  Sir,  I  arrived 
*^  here  the  I9th  inst.  and  addressed  myself  to  Messrs. 
^'  Rowland  and  Henry  Rugeley,  who  I  found  very 
**  poorly  prepared ;  very  lucky  for  the  concerned,  I 
^  am  ordered  to  sea*  from  this  port,  for  importing 
^'  about  half  a  cargo  of  salt,  which  I  offered  to  throw 
overboard,  give  it  to  the  poor  of  Boston,  or  what- 
ever they  pleased.  Yesterday  the  committee  pro- 
hibited the  shipping  of  any  more  rice,  so  that  I  am 
^  about  to  leave  this  place  to  day;  considering  our 
**  contract  dissolved  by  restraint  of  rulers,  I  intend 
^^  to  go  to  Quebeck  to  seek  freight ;  Messrs.  Rugdeif  are 
'^  extremely  glad  on  this  occasion,  yet  if  this  prohibi- 
''  tion  be  taken  off  he  can  have  no  excuse  for  keeping 
*^  the  effects,  for  there  is  enough  here,  even  cheaper 
''  than  I  was  chartered.  I  hope  the  next  time  we 
**  have  dealings  things  will  go  smoother.  My  compli- 
^'  ments  wait  on  Mr.  Prime.    Your*8 

**  Gborgb  Hbslop." 

A  copif  of  a  Letter,  dated  Liverpool,  the  9Qth  of 
March,  1776,  from  Richard  Kent,  Esq.  to  Messrs. 
Powell,  Hapten,  and  Co.—^**  Gentlemen,  I  had  the 
*'  honour  of  writing  you  last  the  ^th  of  December, 
**  and  have  not  since  been  favoured  with  any  of  yours. 
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1787.  ''  I  cannot  but  auppoie  but  the  reBlrioUial  neasnres 
rj[^  ^  '*  fixed  on  your  side  the  water»  nmst  Icmg  Wore 
agmtui  **  this  be  given  op^  particularly  in  llie  common  neces- 
'*  saries  of  life,  for  people  cannot  certainly  be  so  blind 
''  to  their  own  good  to  penevere  idi  doing  whaftmust 
''  «o  much  injure  both  the  subjects  of  Gttai  BriUan 
<<  and  her  colonies ;  firom  this  opinion  I  have  again 
^^  troubled  you  with  addressing  to  you  219i  tons 
^<  white  salty  p^  the  Hannah,  Captain  Gtorgt  Ha- 
**  lop^  as  per  the  inclosed  bill  of  lading  and  invoice, 
**  amounting  to  295l.  4$.  StU,  at  a  ready  money  price. 
''  You  will  see  the  freight  is  lOi.  per  ton,  but  no  port 
**  charges.  I  hope  the  vessel  will  arrive  safe,  and  you 
''  will  be  able,  without  any  difficulty,  to  land  and  dii- 
''  pose  of  the  cargo  to  advantage ;  and  you  may^  when 
''  in  cash,  remit  me  London  bills  of  the  amount  of 
*^  this,  as  also  the  former  parcel  by  the  Indu^fy,  on 
*'  account  of  Mr.  Rathbone  and  myself;  or  if  I  find 
**  any  encouragement  by  such  letters  as  you  may  have 
^  wrote  me,  I  will  send  one  of  my  own  vessels  oat 
'^  and  load  her  with  salt,  and  Uike  produce  back. 
^^  If  there  should,  contrary  to  my  expectations,  be  any 
difficulty  in  landing  this  cargo^  you  wi^l  take  every 
prudent  method  for  my  interest.;  and  if  any  risk  at- 
tends it,  the  ci^ptain  risks  his  freight  l^y  agreement, 
"  and  I  am  to  take  only  the  chance  of  the  salt 
**  I  hope  soon  to  have  an  agreeable  account  from  jomi 
*'  and  am  with  esteem,  gentlemen,  Your's,  &c. 

''RiCHAED  Kent." 

A  copy  of  a  Letter,  dated  Liverpo^,  the  99ih  trf 
March,  1775,  from  Hichard  Kent,  Esq.  to  Captatm 
George  Heslop.-^'^  Having  shipped  219|  tons  of  while 
*'  salt  on  board  your  sbip^  JJanmh%  anc^addrtsstd  it 
to  my  friends,  Messrs*  JP«^//>  B^tfrn.  and  C^ 
oi  Charles  Town,  you  will,  ot^arri>ial»  ddivtlr  it  to 
*'  thenoi  {  but  if  you  i|hoald  meet  atty  Jastwrno—tatlc 
**  difficulties  yQU  wil^  consult  ihemk,  and  I  kopa  they 
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will  find  some  expedient  to  discharge  it;  if  it  k        1787. 
totally  impossible,  and  that  neither  them  nor  yoa       h^^|[^ 
can  see  any  mode  of  getting  it  clear  but  by  destroy*       v^mi 
'*  ing  the  salt,  yoa  most  then  lose  yoor  freight  of 
**  ten  shillings  per  ton,  and  I  must  suffer  the  loss, 
^*  which  1  hope  will  not  be  the  case.     I  am,  wishing 
''  you  health  and  a  good  voyage.  Sir,  yours,  Slc. 

*'  RtcHAHD  Kbnt." 

Counsel  now  shewed  cause  against  the  rule.  These 
transactions  took  place  in  1776,  when  the  tumults 
were  in  their  height  in  the  northern  provinces  of 
America,  but  the  southern  were  more  quiet.  Souik 
Carolina  is  one  of  the  southern  provinces.  The  pro- 
hibition to  import  BrUisk  goods  in  the  northern  pro- 
vinces took  place  some  time  before  the  entering  into 
the  charterpartyy  viz.  in  December^  1774;  but  in  South 
Carolina  it  did  not  take  place  till  the  1st  of  March, 
1775,  the  very  day  when  the  charterparty  was  dated. 
The  prohibition  extended  to  all  British  commodi- 
ties, and  therefore  the  importation  of  salt  was  not  in  a 
greater  degree  prohibited  than  othar  goods.  The 
plaintiff  reserved  a  liberty  of  taking  a  cargo,  that  he 
might  not  go  empty,  and  he  was  at  liberty  to  take  any 
British  goods  that  were,  not  at  the  time  of  the  date 
of  the  charterparty,  then  prohibited.  He  would  not, 
I  admit,  be  entitled  to  freight,  if  at  the  time  of  the 
clearance  of  the  ship  he  knew  that  the  salt  was  a  pro- 
hibited article ;  but  he  was  not  then  aware  of  it. 
No  notice  was  given  to  him^  neither  could  it  have 
been  given.  A  mere  rumour  of  a  prohibition  would 
not  be  sufiicient.  Rumours  are  frequently  fabrica- 
tions; too  frequeoUy  incorrect:  no  prudent  man 
should  ever  rely  on  them.  The  defendants  should 
have  proved  the  plaintiff  had  actual  knowledge  of  an 
actual  prohibition.  The  knowledge  of  the  prohibition 
was  not  brought  home  to  the  plaintiff  from  any 
circumstances,     it  did  not  appear  that  any  pctw&n 
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1787.        at  Liverpool  knew  of  it,  or  that  it  was  aatbenticallj 
jjggj^^p       stated  in  any  newspapers.    It  hardly  could  hare  been 
^^''^^       known,  for  the  prohibition  took  place  oa  the  1st  of 
March,  and  the  ship  cleared  on  the  SSad,  and  sailed  on 
the  SOth  of  March,    The  news  of  the  prohibition 
could  not  have  arrived  in  this  time.     No  ship  ever 
came  over  from  South  Carolina  in  twenty-two  days. 
If  he  had  notice  at  all  to  bar  him  of  freight,  he  shoold 
have  had  it  before  he  cleared  the  vessel.      If  there 
was    great   probability  of  the  knowledge,  I   admit 
there  might  be  ground  for  a  new  trial;   but  that 
is  no  tthe  case.      Though  there  might   have   been 
some  reason  for  the  plainti£F  to  apprehend  there  was 
a  prohibition,  that  was  not   suflScient.    If  he  had 
thought  the  salt  would  have  been  useless,  he  would 
hardly  have  been  so  foolish  as  to  carry  it.     The  chief 
evidence  which  was  relied  on,  as  proving   that  the 
owners  had  knowledge  of  the  prohibition,  was  the 
letter  written  by  Kent,  dated  the  £9th  of  March :  but 
surely .  his  observations  in  that  letter  are  formed  oo 
mere  surmises  and  suppositions ;  it  does  not  shew  any 
knowledge  of  that  fact.    The  liberty  to  carry  goodi 
would  have  been  nugatory,  if  the  plaintiff  could  not 
carry  salt,  because  salt  alone  was  not  particularly  pro* 
hibited,  but  all  British  goods. 

The  plaintiff  was  prohibited  to  load  a  cargo  of  rice, 
not  on  account  of  having  salt  on  board,  but  be- 
cause there  was  a  general  prohibition  to  export  to  Eng- 
land.  Even  if  he  had  come  with  an  empty  ship,  he 
could  not  have  brought  back  a  cargo  of  rice.  The 
plaintiff's  liberty  to  take  goods  to  Carolina  was  for 
the  defendant's  benefit,  as  it  enabled  the  plaintiff  to 
bring  home  defendant's  goods  at  a  less  freight  than  if 
the  plaintiff  had  gone  empty.  The  defendant  was 
equally  bound  to  take  notice  of  the  prohibition,  and 
should  not  have  given  a  general  liberty  to  the  plain- 
tiff, to  load  a  cargo  of  British  goods. 
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With  respect  to  the  qaestion  and  issae,  whether  the  ^787* 
voyage  was  abandoned  by  the  consent  of  both  parties,  Heslop 
nothing  was  shewn  in  evidence  to  prove  such  aban-  1Si«bii. 
donment.  The  letter  chiefly  relied  on  to  prove  that 
the  plaintiff  had  abandoned,  was  the  one  dated  th6 
27th  May;  but  this  letter  was  not  under  seal,  and  was 
therefore  no  release  or  cancellation  of  the  charterparty, 
which  was  under  seal.  But  putting  this  out  of  the 
question,  and  looking  to  the  mere  fact,  I  contend  that 
this  letter  did  not  abandon  the  plaintiff's  right  to 
freight.  The  plaintiff*  only  states  therein,  that  he  was 
prevented  from  lading  a  cargo  of  rice  by  the  restraint 
of  princes ;  the  contract  therefore  would  only  thereby 
be  dissolved  as  to  the  taking  in  a  loading,  but  not  as  to 
the/reight.  At  all  events,  it  was  a  mistake  of  the  law 
only,  and  not  a  voluntary  relinquishment. 

Bearcroft,  in  support  of  the  rule.  The  only  question 
in  this  case  is,  whether  the  issues  were  properly  dis- 
cussed at  the  trial,  and  whether  a  proper  verdict  was 
found,  according  to  the  evidence.  I  contend  that 
such  was  not  the  case.  On  the  face  of  the  declara- 
tion the  plaintiff  has  stated,  what  we  insist  on ;  namely^ 
that  he  was  at  liberty  to  take  an  outward  cargo;  that 
he  did  do  so,  and  arrived  at  the  place  of  destination  ; 
that  he  was  ready  to  receive  a  lading  for  defendant, 
but  that  he  was  hindered  by  the  then  rulers  of  Charles 
Town,  from  unloading  the  salt,  or  receiving  a  loading 
for  the  defendant.  He  then  says,  he  was  obliged  to 
sail,  and  return  without  a  cargo.  By  the  evidence  ad- 
duced, it  was  clear  that  before  the  plaintiff  cleared 
from  Liverpool,  the  prohibition  as  to  the  importation 
of  salt  was  known  to  him.  The  letter  written  by  Kent 
on  the  29th  March,  shews  that  it  was  considered  as  a 
smuggling  transaction.  The  protest  was  against  the 
shippers  of  the  salt,  as  having  lost  the  homeward 
voyage ;  and  it  was  through  their  default. 
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1788. 

TVmiiyTerm, 

A  wUl,  direct- 
ing testator's 
debts  to  be 
pdd,  and  de- 
Tiidng  sereral 
estates  to  liis 
wife  for  life, 
and  after  her 
decease,  demis- 
ing his  proper- 
ty in  the  follow- 
ing words,  yiz. 

ihe  income  Iff  my 
faw  9har99  i» 
the  Cam  Market 
foirhiM  Ufe^tmd 
aOthe  rest  nfmy 
ettates,  with  all 
monies  in  the 
stocks  in  Mr. 
If.'s  hands,  or 
any  other  secu- 
rities, to  be  di- 
vided in  equal 
shares,  to  JB.  S, 
and  others," 
passes  a  rerer- 
siouary  interest 
in  the  sidd  foor 
shares  in  the 
Com  Market  to 
E.  S,  and 
others. 


Baldwin^  oa  iht  same  side.    The  plainliff  should 
not  recover  any  thing.     The  plaintiff  wias  certainlv  al 
liberty  to  take  an  outward  bound  cargo ;  but  he  ahould 
have  so  acted  as  not  to  lose  the  defendant  the  benefit 
of  a  return  cargo.    The  plaintiff  was  never  in  a  situa- 
tion to  receive  a  return  cargo^  a*  he  had  never  unload- 
ed his  salt.    The  plaintiff  was  not  to  have  freight  for 
the  salt^  if  he  was  not  permitted  to  unload.     He  con- 
sidered the  contract  as  at  an  end,  because  he  could  not 
load  (a)« 

(«)  It  does  not  sppcsr  ftom  Mr.  JKntioe  jiekmfnts  ps]^er  books  kov 
this  motion  was  determiaed  j  but  it  ahoidd  aaioi  that  th*  Vttlo  wm  d»> 
chaiged.    The  aignments  of  the  ooimsel  may  be  foond  mefbl. 

Fletcher  againsi  Smiton. 

rilHE  following  was  a  case  for  the  opinion  of  the 
Court,  viz, — ^This  was  an  action  for  money  had 
and  received  by  the  defendant  to  and  for  the  uae  of  the 
plaintiff.    The  cause  came  on  to  be  tried  at  the  Sit- 
tings after  Easter  Term,  1788^  at  Guildhall,  Londom, 
before  the  Hon.  Mr.  Justice  BuUer,  whea  the  jury 
found  a  verdict  for  the  plaintiff,  damages  14/.,  and  costs 
40«.  subject  to  the  opinion  of  the  court  on  the  follow- 
ing case  :  that  Matthew  iVoodwardj  being  seised  in  fee 
of  four  undivided  eightieth  parts  or  shares  of  the  build- 
ings and  premises  called  the  Com  Markety  in  the  city 
of  London,  and  of  divers  other  freehold  and  peffsooal 
estates,  made  his  will,  dated  W^\h  March^  ^766^  duly 
executed  in  the  presence  of  three  witnesses,  in  the  fol- 
lowing words  :«^''  I,  Matthew  Woodward,  of  Broad- 
^  street  Buildimgs,  l4>ndaM^  do  make  my  last  will  and 
*^  testament  as  folio wetb;  ficsti  all  my  debta  to  be  paid, 
''  a^d  then  I  give  lo  Jdofy  fVgodwafd,  my  wife,  «U  my 
household  goods,  plate^  linen,  aod  jewels^    aU  my 
houses  at  Romford  and  London,  with  oOOt.  to  her 
own  disposal,  as  she  shall  think  fit;  I  give  an  an- 
"  nuity,  to  be.  paid  to  Mary  W^odmurd,  my  wife^  of 
100/.  every  year,  by  Wm*  Morley,  out  of  the  profits 
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*'  of  the  cora  trade,  as  by  our  articles  speci&ed,  and        1788. 
'^  1000/.  to  be  left  in  the  trade,  during  her  life,  for  bis     plbtchm. 
**  use  and  purpose ;  and  also  I  give  to  the  said  Mary 
**  Woodward  the  profit  of  my  four  shares  in  the  Com 
''  Market^  during  her  life ;  also  the  income  and  profits 
^*  of  my  estates  as  follows,  during  her  life ;  my  lands, 
**  lying  in  Byail  jPenn,  in  the  isle  of  Eiy^  and  county 
''  of  Cambridge  i  and  my  estate  in  Hale  Ferm  Common 
and  Sedge  Ferm  Common^  in  WiUruy,  in  the  county 
Norfoik,  and  my  advcntorers  land  in  the  parish  of 
*'  Dowuham  ;  and  also  my  estate  in  the  parish  of  fVe9* 
**  ton,  in  the  county  of  Huntingdon ;  and  also  my  es. 
*'  tate  in  the  Rectory  Mamaed  of  SomerJum,  in  the 
^  county  of  Huntingdon ;  and  also  my  estate  in  the 
^'  county  of  Warwick^  and  town  of  fVarmek ;  and  my 
''  part  of  a  house  in  CortMllp  as  by  account  with  John 
Ward  I  as  ako  the  residoe  of  my  personal  estate,  to 
be  laid  out  in  Bank  Annailies,  and  Mary  Woodward, 
my  wife,  to  have  the  income  during  her  life  only,  of 
'^  this  and  the  estates  befoie  mentioned,  and  after  her 
''  decease  as  follows :  /  give  ft»  Jf •  Weatherky,  »y  ue* 
^'  phew,  the  income  ofmyfourjJkaf€$  in  the  Corn  Market, 
**  for  his  natural  life,  and  all  ihe  rest  of  my  estates,  with 
**  all  fnonies  in  stocks  and  in  W.  Morley's  hands,  or  any 
other  securities,  t^  be  divided  m  eqmtlshastee,  tm  E*  Snow, 
£.  Maiiard,  J.WeatherUy,  J.  Weatherl^.oMd  W.  Wem- 
**  therley,  share  and  share  alike;  and  out  efm^  wasfe*s  m^ 
''  come  she  to  pay  io  A.  AtMin30l.yoarly^  during  her  life; 
^*  and  of  tbis»  my  laal  will  and  testament,  I  leave  my 
**  wife,  Maryi  Wm^dmafd^  WKecwtrix^    In  witness  &c.** 
that  the  testator  afkarwarda  died  without  isswe^  leaving 
his  widow,  Mary  Wondwatrdt.  and  Maltthem  Wentherfy^ 
and  Anm  Andem  (the  sisler  iif  the  testator)  hit  ecv 
heirs,  alive  at  the  time  of  hni  dntk;  that  th^  weAow, 
Mary  Woodward,  dicd^  and  Mmhem  Weaihady,  after 
the  death  of  ihe  widow,  became  aeiaed  of  and  enjojmi 
the  said  four  shares  dnriog  his-  fife,  aalil  the  ith  oS 
October,  1787>  oti  which  day  he  died,  haviMg  fint 
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1788.       made  his  last  will  and  testament  in  writing,  dnlj  eze- 
FLBTcnm     cuted,  by  which  he  gare  to  Wm.  Lofceday  the  sum  of 
10/.,  and  all  the  rest  of  his  estates,  real  and  personal, 
he  bequeathed  to  Wm.  Fletcher,  the  plaintiff,  and 
Mary  his  wife*  for  their  natural  lives,  and  the  life  of 
the  survivor  of  them ;  that  the  defendant  it  treasorer 
and  paymaster  to  the  proprietors  of  the  Com  Market ; 
that  he  has  received  half  a  year's  dividend  on  the  said 
four  shares,  and  has  the  same  still  in  his  hands; 
that  this  action  was  brought  by  consent  of  all  parties 
to  try  whether  the  reversionary  interest  in  the  said 
four  shares  passed  under  the  devise  to  Eliz.  Snomt 
EUz.  Mailard,  Judith  fVeatherfy,  Jot.  fVeatherly,  and 
fVm.  Weatherly.     The  question  for  the  opinion  of  the 
court  is,  whether  the  reversionary  interest  in  the  said 
four  shares  passed  under  the  devise  to  £&s.  StMrn^ 
Eliz.  Mailardy  Judith  Weatherly,  Joe.  fVeatherfy,  and 
fVm.  Weatherly.     If  the  court  shall  be  of  opinion  that 
the  reversionary  interest  did  not  pass,  thererdictto 
stand ;  but  if  the  court  shall  be  of  opinion  that  the 
reversionary  interest  did  pass,  -  then  a  verdict  to  be 
entered  for  the  defendant. 

Shepherd,  for  the  plaintiff.  The  question  in  this 
case  is»  whether  the  testator,  by  this  residuary  clause 
in  his  will,  conveyed  the  reversionary  estate  in  the 
Com  Market  to  Eliz.  Snow  and  others  therein  named. 
I  contend  that  the  reversionary  estate  did  not  pass 
thereby.  I  admit;  that  if  the  words  of  the  vrill  had 
been  a  devise  of  **  all  the  reef  of  my  estate,**  that  would 
have  conveyed  a  fee  in  the  estates  in  general,  be- 
cause this  is  a  technical  term.  But  in  this  case  there 
is  a  material  difference  between  the  word  ''  estate  "  and 
''  estates'*  Here  the  testator  uses  the  word ''  estates/^ 
The  testator,  by  the  preceding  part  of  his  will,  shews 
that  he  did  not  intend  the  reversionary  estate  to 
pass ;  he  uses  the  word  *'  estate  ■*  before  as  the  specific 
thing,  and  not  the  interest  in- the  devise  to  his  wif<^ 
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be  ciled  Cro  Car.  447 ;  1  Fez.  2«6,  and  Throgniartan       1788. 
V.  fVrighi,  3  fFils.  414.  Flbtcres 

agahut 

Sed  per  Curiam.  The  residuary  clause  in  the  Smitok. 
will  conveys  a  reversionary  estate  in  Eliz.  Snow,  and 
the  others  therein  named.  The  cases  cited  are  not  in 
point.  The  one  in  Fezetf  turned  upon  a  distinction 
between  the  words,  an  estate  in  such  a  place,  and  an 
estate  generally.  In  IV%  v.  Simson,  East-  T.  1746, 
and  in  Cro.  Car.  447,  the  word  estate  there  stood 
coupled  with  several  chattel  interests.  The  testator 
here  directs  all  his  debts  to  be  paid,  which  could  not 
be  done  unless  all  his  estates  were  liable. 

Verdict  for  defendant. 

1788. 

Hartley  against  Dixon.  _  — — 

rpHE  plaintiff  brought  an  action  of  auumpdi,  for  Qm.  if  a  plea  of 

goods  sold  and  delivered  to  defendant,  and  also  npuj  nnoe 
for  monies  lent,  &c.    The  defendant  first  of  all  plead-  lS^^*||'Sn. 
ed  the  general  issue ;  and  after  issue  was  joined,  he  ^  ?^^^  ^ 
pleaded  as  follows  :-— And  now  at  this  day,  that  is  to  Qn.  if  rach 
say,  Saturday f  the  5th  day  of  July,  comes  the  said  de-  Utontproceed- 
fendant  by  his  counsel,  and  says,  that  the  said  plain-  ^j.^lj|l 
tiff  ought  not  further  to  maintain  this  action  against  spedaUy,  and 
him  the  said  defendant,  because  he  says,  that  after  tiff  was  a  tn- 
Wedneiday  next  after  three  weeks  of  the  Holy  Trinity  ^«' W« 
last  pasty  from  which  day,  until  Thursday  next  after 
the  morrow  of  All  Souls  next,  unless  the  justices  of  our 
lord  the  king,  assigned  to  hold  the  assizes  in  and  for  the 
county  of  York,  should  first  come  on  the  fifth  day  of 
July,  at  the  Castle  of  York,  in  the  said  county  of  York, 
the  action  aforesaid  is  continued,  to  wit,  on  the  24th 
day  of  June  last,  the  said  plaintiff  then  using  and  ex- 
ercising the  trade  or  business  of  a  dealer  and  chapman^ 
became  bankrupt,  and  a  commission  of  bankrupt  under 
the  great  seal  of  Great  Britain,  issued  out  against  him, 

(«)See9ieafl,a2.  6BaMt,Al3.  4  Emti,5M.  3  rmU.237.    7  Bm9,b3. 
15  Basi,  622.    Hoii,  C.  N.  P.  172.    4  Tmmi.  754. 
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1788.  and  ibe  said  plaintiff  was  thereupon  found  and  declared 
Pupr^Bi^ii^  bankrupt,  under  some  or  one  of  the  statutes  made 
^1'*'^  concerning  bankrupts ;  and  afterwards^  to  wit,  on  tbe 
28th  J%mt  Iast|  being  the  day  appointed  for  choosing 
assignees  of  the  estates  and  effects  of  the  said  plain* 
tiff,  under  the  said  copimissioni  W.  S.  and  J.  H.  were 
duly  chosen  assignees  of  the  estate  and  effects  of  the 
said  plaintiff;  and  an  assignment  of  the  estate  and  ef- 
fects of  the  said  plaintiff  was  afterwards,  on  the  said 
128th  day  ofJune,  duly  mi^e  and  executed  by  the  ma- 
jor part  of  the  commissioners  in  the  said  commissioo 
named  and  autborizedi  unto  the  said  JV.  5.  and  J.  H., 
according  to  the  direction  of  the  said  statutes  made 
concerning  bankrupts,  some  or  one  of  them ;  and  this 
the  said  defendanti^uieady  to  verify ;  wli;er€fore,8ic*  prays 
judgment,  if  the  said  plaintiff  ought  further  to  maintain 
.  this  action  against  him,  8ic.  To  this  pfea  the  plaintiff 
demurred  generally,  and  defendtot  joined  in  demuntr. 

fVood,  for  plaintiff.  This  ptea  is  bad.  Tbe  causes 
of  demurrer  are  not  stated,  as  this  b^ing  a  plea  puh 
darien  continuanee,  and  a  dilatory  plea^  they  need  not 
be  stated.  2IA.  Ratftn.  1015.  1  Ld.  Rdym.  337-  The 
objections  are,  that  no  venue  is  laid ;  that  there  appears 
to  be  no  date  to  the  commission ;  nor  on  whose  petition 
the  commission  was  grauted,  nor  what  authority  was 
given  to  the  commissioners ;  nor  that  the  assignment  to 
the  assignees  was  undef  seal :  a  plea  puis  darien  amii" 
nuance  must  have  a  venue.  Freem.  1 12.  The  plea  is  also 
bad  in  substance;  for  it  don't  say  that  plaintiff  was  a  tra- 
der, and  got  his  living  by  baying  and  selKng ;  but  it  only 
states  that  he  was  dealer  and  chapman,  which  are  words 
not  mentioned  in  the  statutes  concerning  bankrupts. 

Ckambre,  contra.  A  plea  puis  darien  canHnuaneef 
is  a  plea  in  bar.  Defendant  was  a  stranger,  and  not 
privy  to  the  proceedings  in  the  bankraptcy ;  how  conld 
he  state  them  f 

The  Court  were  indioed  against  the  plea ;  but  the 
defendant  had  leave  to  tfmend. 
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Rbx  against  Morgan.  ^^^^- 

Eoiter  Ttrwu 

nr*HE  defendant  was  convicted  on  the  5  Ann.  c.  14^  a  convictkm 
under  a  conviction,  which  stated  the  information  s^^^^^c.  U, 
to  have  been,  that  the  defendant  '^  did  kill  a  hare  and  !^ll^^^^' 
destroy  the  game ;"  and  the  evidence  to  have  been,  the  jtofendaat 
that  the  defendant  ''did,  with  certain  dogs,  called  iiaR,"isbad. 
hounds  and  greyhounds,  kill  and  destroy  one  hare/* 


Plomer  moved  to  quash  the  conviction,  on  the  ground 
that  the  offence,  as  stated  in  the  conviction,  was  no 
offence  against  the  5  Ann,  c,  14.  The  evidence  of  it- 
self certainly  brought  the  offence  within  the  meaning 
of  the  statute ;  but  the  evidence  cannot  extend  the 
offence  further  than  that  stated  in  the  information* 
The  fact  charged  in  the  information  is,  that  the  ''  de- 
fendant killed  a  hare  and  destroyed  the  game/*  Now 
the  words  of  the  5  Ann,  c.  14,  are  prohibitory  against 
keeping  or  using  a  gun,  &c.  to  kill,  and  not  against  kiU' 
ing.  The  defendant,  for  all  that  appears  in  the  infor- 
mation, might  have  accidentally  killed  the  hare.  Kill- 
ing in  the  night,  or  in  the  snow^  is  an  offence  against 
the  statute ;  but  then  the  offence  must  be  so  charged. 

The  conviction  was  admitted  to  be  bad  by  the  other 
side,  and  the  court  ordered  the  same  to  be  quashed. 

Conviction  quashed. 
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1789. 

Easier  Term, 

In  an  action 
agalMtatnif- 
tee  under  a 
conpoaitkm 
deed  (betwMo 
the  deCeodMit 
A.B.«iid  bb 
crediton)  for 
tlie  amoiiBt  of 
plaintiff's  (a 
creditor's)  £- 
Tidenda  (the 
deed  reciting 
that  the  debtor 
was  indebted  to 
the  sereral  cre- 
ators whose 
debts  were  set 
opposite  their 
aamesinthft 
schedule  an- 
nexed to  the 
deed,  and  the 
deed  oorenant- 
ingtopajaspe* 
cific  ratio  of  the 
debts),  it  is  DO 
defence  to  say, 
thatthepldntiff 
did  not  set  the 
amount  of  his 
debtoppoute 
to  his  name  in 
the  schedule. 
It  is  sufficient 
to  render  the 
defendant  lia- 
ble, that  he  had 
notice  of  the 
amount  of 
pluntiff*8 
claim  before 
action  (a) . 


Danibl  against  Saunders. 

T^GCLARATION  in  covenaDt  on  an  indentnre  or 
composition  deed  of  three  parts,  dated  the  9SA 
of  June,  1786,  between  IV.  Ward  of  the  first  part,  the 
said  defendant,  a  creditor  of  Ward^Sy  of  the  second 
part;  and  all  other  the  joint  and  separate  Greditorsof 
the  said  W.  IV.,  who  by  themselves,  their  reapective 
partners,  or  other  person  or  persons  on  their  behalf, 
and  by  them  or  any  of  them  |||spectively  lawfully 
anthorized,  should  seal  and  deliver  the  said  indenture, 
of  the  third  part;  one  part  of  which  said  inden- 
ture, sealed  with  the  seal  of  the  said  defendant  and 
W.W.,  he  the  said  plaintiff  now  brings  here  into 
court,  the  date  whereof,  && :  reciting  that  the  said 
W^  W,  was  possessed  of  and  intitled  unto  divers 
household  goods  and  fumiturCf  stock  in  trade,  debts, 
and  effects :  and  also  of  a  messuage  or  tenement, 
with  the  shop  and  appurtenances  thereunto  belonging, 
and  other  measuages,  and  in  the  said  indenture  describ- 
ed ;  and  ohojwther  reeking  thai  the  $aid  W.  fV,  zmu  ni- 
debted  to  his  Maid  $everal  creditors  im  the  stvtral  and 
respective  sums  of  mouet^  mefttioned  and  set  apposite  to 
their  several  names  in  the  schedule  to  the  said  indenture 
under-wriUen,  which  he  was  unable  to  pay  and  satisfy ; 
and  also  further  reciting,  that  at  a  meeting  of  the  said 
creditors  therein  mentioned,  the  said  defendant  pro- 
p^ed  and  agreed  to  secure  and  pay  to  the  said  several 
creditors  of  the  said  W.  W.  Vi  composition  or  sum  of 
7s,  6d.  in  the  pound  on  their  several  and  respective  debts, 
in  full  discharge  and  satisfaction  thereof,  at  three 
equal  payments  of  2s.  6d.  in  the  pound,  as  in  the 
indenture  mentioned,  [stating  them,']  which  proposal 
and    composition    they    the    said    several    creditors 


(a)  Sec  Harry  ▼.  WaU,  widow,  1  Bam.  and  j4ld,  103.    2  Siark,  1%. 
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preseBt  at  sacb  meeting  agreed  to  aceept ;  and  there-        1789. 
upon,  and  in  order  to  indemnify  the  said  defendant       ^^j^^ 
against  the  payment  of  the  said  composition,  or  sum        agaimtt 
of  7s.  od.  m  the  pound,  in  manner  aforesaid,  it  was 
agreed  that  the  said  fV.  W,  should  and  would  assign 
and  make  over  all  his  said  estate  and  effects  unto  the 
said  defendant^  in    the   manner  therein  and  herein- 
after   mentioned.      It  was    by   the    said    indenture 
amongst  othar  things  witnessed,  that  in  pursuance  of 
the  said  agreement,  and  for  the  purposes  aforesaid, 
and  in  consideratiOT  of  the  covenant  thereinafter  con- 
tained, by  and  on  the  part  .and  behalf  of  the  said  de- 
fendant to  be  performed ;   and  also  for  and  in  con- 
sideration of  the  sum  of  10<.  of  lawful  money  of  Great 
Britain^  to  him  the  said   W.  fV.  in  hand  paid  by  the 
said  defendant,  at  or  before  the  sealing  and  delivery 
of  the  said  indenture,  the  receipt  whereof  was  thereby 
acknowledged :  He  the  said  IV.  fV.  bargained,  sold, 
assigned,  transferred,  and  set  over,  and  by  the  said 
indenture,  did  (at  the  request,  and  by  and  with  the 
consent,  direction,  and  appointment  of  his  said  several 
creditors,  testified  by  their  being  made  parties  to  and 
sealing  and  delivering  of  the  said  indenture)  bargain, 
sell,  assign,  transfer,  and  set  over  onto  the  said  de- 
fendant^  his  executes.  See,  all  his  property  in  inden- 
ture mentioned,  {stating  it ;]  To  have  and  to  hold,  re- 
ceive and  take  the  said  property,  and  all  and  singalar 
other  the  premises  thereby  bargained,  sold,  and  as- 
signed, or  mentioned  or  intended  so  to  be,  and  every 
part  and  parcel  thereof,  with  their  and  every  of  their 
appurtenances;  and  the  said  defendant,  his  executors, 
&c.»  from  thenceforth,  as.  and  for  his  and  their  own 
proper  goods  and  chattels  for  ever,  and  in  as  full, 
ample,  and  beneficial  manner,  and  as  fully  and  efiec- 
tually,  to  all  intents  and  purposes,  as  the  said  IK  W. 
could  or  might  have  held,  possessed,  or  enjoyed  the 
same,  in  case  the  said  indenture  bad  not  been  made ; 
"^  2  p  2 
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1 789.        and  it  was  by  ihe  said  indentore  amongst  other  things 
D^^jjj^       farther  'witnessed,  that  for  the  considerations  aforesaid, 
mgainit        ^nd  in  further  pursuance  of  the  aforesaid  agreement, 
he  the  said  defendant,  for  himself,  his  heirs,  &c«,  did 
covenant  to  and  with  the  said  several  creditors  of  the 
said  ^.  ^.,  parties  to  the  said  indenture  of  the  third 
part,  and  to  and  with  each  and  every  of  them,  and  the 
executors  and  administrators  of  each  and  every  of  them, 
in  manner  and  form  following,  that  is  to  say ;  that  he 
the  said  defendant,  his  executors  or  administrators, 
should  and  would  well  and  truly  pAf  or  cause  to  be  paid 
unto  the  said  several  creditors  of  the  said  fV.  fV.,  their 
respective  executors^  administrators^  or  assigns,  the  rate 
or  stim  of  Is.  6d.  of  lawful  money  of  Great  Britain,  for 
every  pound  or  QOs.  of  their  several  and  respective  debts 
or  sums  of  money  then  justly  due  and  owing  to  them 
respectively 9  by  and  from  the  said  W.  fV.,  and  which 
debts  were  set  opposite  to  their  reactive  names  and 
seals,  in  the  said  schedule  thereunder  written  ^not  ac- 
counting any  interest  for  the  same,  or  any  part  there- 
of) by  and  at  three  equal  payments,  in  the  manner 
aXiid'pi»portionV''itt4l  on  the  days  and  times  there- 
in   dUdl  (hereinafter 'tltifcdtidqed,  that  is  to  sav,  &c.: 
as  by  the  said  indenture,  i^elsilioni  being  thereunto  had, 
will,  amongst  other  thingd,  nM)^>  fully 'and  at  large 
appear:  and  the  said  plaintiff  in' Aict;iiay8,  that  by 
xvirtue  of  the  said  indenture,  he  the  said  defendant  af- 
terwards, to  wit,  on  the  23d  day  of  June,  in  the  said 
year  of  our  Lord  1786,  entered  upon  and  took  posses- 
sion of  the  said  property,  and  all  and  singular  other 
the  aforesaid  premises,  according  to  the  form  and  effect 
of  the  said  indenture,  to  wit,  at,8cc« :  and  tb^  said  plain- 
tiff in  fact  further  says,  that  he  the  said  plaintiff,  be- 
fore and  at  the  time  of  the  making  of  the  said  inden- 
ture, was  one  of  the  creditors  of  the  said  W,  W.  Xosl 
great  amount,   to  wit,   to   the   amount   of  800/.  of 
lawful  money  of  Great  Britain,  and  at  the  time  of 


TEMP.  LORD  MANSFIELD.  6(i7 

making  of  the  said  indenture  did,  by  himself,  seal  \7Hi). 
and  deliver  the  same,  and  subscribe  his  name  in  the  Daniel 
said  schedule  in  the  said  indenture  mentioned,  as  one  saSvuzm. 
of  the  said  creditors  of  the  said  W.  W.  parties  to  the 
aforesaid  indenture,  and  wkis  and  is  one  of  the  parties 
thereto,  to  wit,  at,  Slc.  of  all  which  said  premises  he 
the  said  defendant  afterwards,  to  wit,  on  8cc.  there  had 
notice ;  and  although  the  said  plaintiff,  as  such  credi- 
tor as  aforesaid,  hath  done,  performed,  and  fulfilled 
every  thing  in  the  said  indenture  contained  on  his 
part  and  behalf  to  be  done  and  performed,  as  such 
creditor  as  aforesaid,  to  wit,  at,  &c.  aforesaid,  yet  pro- 
testing that  the  said  defendant  bath  not  done,  per- 
formed, 8cc. ;  in  fact,  the  said  plaintiff  says,  that  he 
the  said  defendant  became  liable  to  pay  to  the  said 
plaintiff,  at  and  after  the  rate  of  Is.  6d.  of  lawful 
money  of  Great  Britain,  for  every  pound  or  twenty 
shillings  of  his  said  debt,  so  due  and  owing  from  the 
said  fV.  W,  to  the  said  plaintiff  as  aforesaid,  on  the 
days  and  times,  and  in  the  manner  and  proportions,  as 
in  the  said  indenture  is  particularly  mentioned  and  set 
forth ;  and  although  the  said  rate  or  sum  of  Is.  6d.  for 
every  pound  or  twenty  shillings  of  the  said  800/.  so 
due  and  owing  as  aforesaid,  amounted  to  a  large  sum 
of  money,  to  wit,  to  the  sum  of  300/.  of  like  lawful 
money ;  and  although  the  said  24th  June,  1787>  in  the 
said  indenture  mentioned,  is  long  since  past,  yet  the 
said  defendant  hath  not,  although  often  requested  so 
to  do,  yet  paid  the  said  sum  of  300/.  or  any  part  there- 
of, to  the  said  plaintiff,  on  the  days  and  times,  or  in 
the  manner  and  proportions  in  the  said  indenture  men- 
tioned, or  at  any  other  time,  or  in  any  other  manner 
whatsoever,  but  the  same,  and  every  part  thereof,  re- 
mains wholly  due,  in  arrear,  and  unpaid,  contrary  to 
the  form  and  effect  of  the  said  covenant  in  the  said 
indenture  jcontained,  to  wit,  at.  Sic. 
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17B9.  Pleas,  moh  e$ifaciiun ;  and  for  further  plea,  adio  uon, 

^^jj^  because,  proteaUiig  4biii  4be  said  plaintiff^  befoi#  or  at 
agahut  the  time  of  the  makiiiff  of  the  said  iodentore.  was  not 
nor  u  one  of  the  creditors  of  the  said  fr.  fr.,  as  the  said 
plaintiff  haib»  in  his  said  declaration  above,  allied ; 
nevertheless,  for  plea  in  this  behalf,  the  said  defendant 
•ays,  that  tkgre  is  noi,  nor  ever  wai,  any  debt  or  mm  of 
money  whatmever  set  apposite  to  the  name  and  seal  of  the 
said  plaintif  in  the  said  sehedaie  in  the  said  indentnn 
mentioned ;  and  this,  &c. 

Replication  to  second  plea,  ptscludi  non,  beoaiue 
that  before  and  at  the  time  of  the  making  of  the  said 
indenture  in  the  said  declaration  mentioned,  the  said 
IF.  W.  was  justly  and  truly  indebted  unto  the  said 
plaintiff  in  the  sum  of  994/.  ^.  of  lawful  money  of 
GreaJt  Britain^  to  wit,  at,  &c.  aforesaid :  and  the  said 
plaintiff  further  saitbi  that  the  said  ff^.  W.  being  so  in* 
debted  to  him  Ihe  said  plaintiff  as  aforesaid,  he  the 
said  plaintiff  afterwards,  to  wit,  on  the  same  day  and 
year  aforesaid,  at,  &c.  aforesaid,  duly  executed  the 
said  indenture,  and  duly  sealed  and  delivered  theaame, 
and  then  and  there  set  his  name  to  the  said  schedule 
then  and  there  written  under  the  said  indentme  as  such 
creditor  of  him  the  said  W.  W.  as  aforesaid ;  and  the 
said  plaintiff  further  says,  that  the  said  plaintiff,  at  the 
time  of  the  sealing  and  executing  of  the  said  inden- 
ture,  not  knowing  the  precise  sum  wherein  tbe  said 
W.  IV.  stood  indebted  to  him  the  said  plaintiff,  he  the 
said  plaintiff  then  and  there  omitted  to  set  opposite  to 
his  name,  in  the  said  scheduk*  the  amoost  of  his  said 
debt ;  but  the  said  plaintiff  furlber  saith,  that  after* 
wards,  and  before  the  exhibiting  of  the  biU  of  the 
plaintiff,  to  wit,  on  the  same  day  and  year  aforesaid, 
at.  Sec  aforesaid,  he  the  said  d^ndattt  had  notice  of 
the  said  amount  of  the  said  debt,  and  thai  ihe  same 
amounted  to  the  sum  of  994/.  Ss.  as  aforesaid^  and  was 
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then  and  there  requested  by  the  said  plain  tiff  to  pay        17B9* 
the  said  dividend  of  Is.  6d,  in  the  pound  to  the  said       damul 
plaintiff,  but  the  said  defendant  then  and  there  refused     saunders. 
to  pay  the  same  to  the  said  plaintiff,  to  wit,  at,  8tc. 
aforesaid;  and  this  the  said  plaintiff  is  ready  to  verify  ; 
wherefore,  &c. 

Demurrer,  and  joinder  in  demurrer. 

Ckambre,  for  defendant.  The  objection  to  the  re- 
plication is,  that  by  it  the  plaintiff  shows  that  he  is 
not  in  a  situation  to  sue  the  defendant.  By  the  terms  ' 
of  the  deed,  no  creditor  became  a  party  to  it,  unless  he 
set  the  amount  of  the  debt  opposite  to  his  name  in  the 
schedule.  The  plaintiff's  debt  does  not  appear  on  the 
face  of  the  schedule :  we  cannot  depart  from  the  strict 
letter  of  the  deed.  The  defendant  in  the  present  in- 
stance is  not  the  original  debtor,  but  merely  a  third 
person  :  he  should  be  favoured.  His  covenant  was  to 
pay  a  specific  ratio  of  the  debts,  and  not  a  proportion 
of  the  produce  of  the  effects.  He  is  in  a  degree  a 
surety. 

Baldwin,  for  plaintiff.  The  defendant  has  not  been 
prejudiced  by  the  plaintiff's  not  setting  his  debt  oppo- 
site his  name.  The  defendant,  at  the  time  of  execut- 
ing the  deed,  knew  that  the  plaintiff  was  a  creditor, 
and  he  had  subsequent  notice  of  the  amount  of  his 
claim. 

£t  FEB  Curiam.  The  plaintiff^s  being  a  creditor 
at  the  time  of  executing  the  deed^  made  him  a  party 
to  the  deed.  Defendant  had  notice  of  the  amount  q[ 
plaintiff^s  claim. 

Judgment  for  plaintiff. 
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1790,  Stevenson  against  York. 

Hilary  Term, 

By  a  charter-  T^ECLA  RATION  in  covenant  on  a  charterpartj, 
aS^'tbe^*'  as  follows ;  that  whereas,  by  a  certain  cbarter- 

ftd^terwaiat  party  of  aflRreightment  indented  and  made  the  80th  of 
kero  the  ship  Jtme,  1788,  at,  8ic.,  between  the  said  plaintiff  (by  the 
^h^lSSS?  »^«»e  ^^^  description  of  T.  W.  S.,  master  of  the  ship 
and  delifoy     or  vessel  called  the  Vernon,  burden  600  tons  or  there- 

porttf  ten  dajt 

each,  beridet  a  abouts,  now  in  the  river  of  TAames,  outward  boond, 

ofdaytUMied  ^^^  ^  cargo  of  merchandize  to  Hew  York)  of  the 
for  her  stay  at   ^^^  ^^f  ^^ j  ^^  3j^i  j  defendant  (by  the  name  and 

the  tame,  or  as  <^      '  ^  *^ 

many  of  them   description  of  Mr.  T.  Y,,   of  London,  merchant)  of 

as  need  should     ..  ^i*i«jii.  ^ 

nquiie :"  the    the  Other  part,  one  part  of  which  said  cnarterparty  of 

bmoo^&ed  affreightment,  bearing  date  the  day  and  year  afore- 
to  pat  into  an     said,  and  sealed  with  the  seal  of  the  said  defendant. 

Intermediate 

port  of  her  the  said  plaintiff  now  brings  here  into  court.  It  b 
1^^  ^.  *  witnessed  that  the  said  master  had  granted  and  let, 
^fSfS^the  i^QJ  i\j^Q  g|^d  merchant  had  hired  and  taken  the  said  ship 
ing  detained  to  freight  for  the  voyage,  and  on  the  terms  and 
days  there,  and  conditions  following,  that  is  to  say:  first,  the  said 
£r*  more^an  "^^ster  did  covenant,  prpmise,  and  agree,  to  and  with 
ten  dm  at  the  the  said  freighter  by  the  said  charterparty ,  that  the 
ry.in  an  action  said  ship,  being  tight,  staunch,  and  strong  and  well- 
par^t  it  wtT'  manned,  tackled  and  provided  fit  for  merchants'  ser- 
held,  that  the    yi^^  ^nj  ^he  vovaffc  therein-after  mentioned,  should, 

maiterconid  -    °  ' 

not  recover  on  after  the  discharge  of  her  said  outward  cargo  at  New 
for  more  than  York,  and  being  fit  and  ready  to  receive  goods, 
thetcndayede-  ^qj^  \osLd,  receive,  and  take  on  board  her  from  the 

morrage,  at  d/»  '  ' 

per  day,  at  the  said  freighter,  his  correspondents,  factors,  or  assigns, 
thecoYenant  '  &t  anv  wharf  where  the  said   freighters,    agents,  or 

not  extending 

to  the  payment  of  demnrrace  beyond  ten  days  at  each  of  the  porta  of  loafiiif  and  dte- 

~i,  avernng  that  the  plaintur  I 


charge ;  and  a  breach,  averring  that  the  plaintuF  did  not  pay  5/.  per  day  for  demurrage  for 
the  extra  delay  beyond  the  ten  daya  at  the  port  of  delivery,  and  for  the  delav  at  iftitiirf,  ai 
well  as  for  the  demurrage  for  ten  daya'  dday  at  the  port  of  delivery,  waa  held  bad  («). 


(a)  See  Abbott  on  Shipping,  4th  ed.  194.    3  Ckitty't  ConuBerdal  Lav. 


TEMP.  LORD  MANSFIELD.  371 

assigns  should  order^  (provided  she  could  go  along-  1790. 
side  such  wharf  with  safely)  a  full  and  compleat  car-  stbtutbon 
go  of  staves,  oil,  pot-ash,  and  other  lawful  goods  and  ^mi 
merchandizes,  which  he  or  they  should  or  might  think 
fit  to  load  and  put  on  board  the  said  ship,  not  exceed- 
ing what  she  could  reasonably  stow  and  carry,  over 
and  above  her  tackle^  apparel,  provision  and  furniture, 
and  therewith  directly,  as  wind  and  weather  would 
permit,  sail  ai|d  return  to  the  port  of  London  or  Bris- 
tolf  as  she  might  be  ordered,  and  unload  and  deliver 
to  the  said  freighter,  his  agents  or  assigns,  all  such 
staves,  oil,  pot-ash,  and  other  goods  and  merchan- 
dizes which  should  or  might  have  been  by  him  or 
them  laden  on  board  the  said-ship  at  "Sew  York  afore- 
said, agreeable  to  bills  of  lading,  and  so  on  such  de- 
livering end  her  voyage  (the  perils  and  dangers  of  the 
seas,  and  restraint  of  princes  and  rulers  during  the 
voyage  always  excepted) ;  and  the  said  master  further 
agreed  that  the  said  ship  should  lie  at  New  York  for 
taking  on  board  her  said  cargo,  and  at  London  for  de* 
livering  the  same,  seventy  running  days  in  the  whole, 
if  not  sooner  discharged;  and  also  should  on  her 
homeward  voyage,  stop  at  Fahnouth  forty -eight  hours 
for  orders;  in  consideration  whereof  the  said  freighter 
did  covenant,  promise,  and  agree,  to  and  with  the  said 
master,  by  the  said  charterparty,  that  he  the  said 
freighter,  his  correspondents,  factors,  or  assigns, 
should  and  would  fully  and  completely  load  the  said 
ship  at  New  York,  aforesaid,  with  a  cargo  of  staves, 
oil,  pot-ash,  and  other  goods,  and  receive  the  same 
out  of  her,  at  the  port  of  London,  in  manner,  and 
within  the  several  days  and  times  above  limited  for 
doing  thereof,  or  days  of  demurrage  thereafter  men- 
tioned; and  also  should  and  would  well  and  truly 
pay  or  cause  to  be  paid  to  the  said  master,  in  full,  for 
the  freight  and  hire  of  the  said  ship  for  the  said 
voyage^  in  manner  following,  that  is  to  say ;  for  butt 


■» 
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1790.  staves  at  the  rate  of  sixteen  pounda  sterling  per  thou- 
$TxvEH6Qx  sand;  for  pipe  staves,  at  the  rate  of  four  poimds 
foas.  seventeen  shillings  and  six -pence  per  thousand;  for 
hogshead  staves^  at  the  rate  of  three  pounds  fifteen 
shillings  per  thous;and ;  for  barrel  staves,  at  the  ipJ^t 
of  two  pounds  seven  shillings  and  six-pence  per  thou- 
sand; for  oil,  at  the  rate  of  forty  shillings  sterling  per 
ton ;  for  pot-ash,  at  the  rate  of  thirty-five  shillings  ster- 
ling per  ton ;  and  for  all  other  goods  freight  as  customa- 
ry, together  witli  the  customary  primage  and  pierage  i 
and  that  the  said  freight  should  be  paid  at  the  expiralioM 
of  tmo  months  from  the  said  ship's  report  at  the  Ciutoak 
House^  London ;  and  lastly,  the  said  master  did  consai 
and  agree  that  i$  should  be  lawful  for  the  said  freightpr, 
his  factors  or  assigns,  to  keq^  the  said  ship  on  desmtrrage 
at  her  loading  and  delivery.  portSt  ten  days  each,  (beside 
the  days  above  limited  for  her  stay  at  the  sams/e)  or  as 
manif  of  them  or  need  should  require ;  and  be  the  said 
freighter  did  accordingly  comefmnt  aiid  agree  to  pay  to 
the  said  master  for  every  day  of  such  deUtUiom^  the 
sum  or  value  ofjhe  pounds  sterlifig  per  day^  ea^h  day 
daily  f  as  the  same  should  grow  due^  auy  thing  aforesaid 
to  the  contrary  notwithstanding,  (as  by  the  said  char- 
terparty)  reference  being  thereto  had«  will,  i^moi^gst 
other  things,  more  fully  appear ;  and  the  said  plain- 
tiff says  that  the  said  ship  being  tight,  staunch, 
and  strong,  and  well  manned,  tackled,  and  provided, 
fit  for  merchants*  service ;  and  the  voyage  contracted 
for  by  the  said  charter  parly  was,  after  th^  making 
of  the  said  charterparty,  and  after  the  dbcharge  of  her 
said  outward  cargo  at  ^eto  York  aforesaid,  to  wit,  on 
the  nineteenth  day  of  September,  in  the  year  afor^ 
said,  there  ready  and  fit  to  receive  goods^  whereof  the 
said  defendant  then  and  there  had  notice;  and  the 
said  ship  did  for  the  taking  on  board  her  such 
cargo  as  is  mentioned  in  the  s^id  charterparty,  lie  at 
New  York  aforesaid  for  a  long  ^pace  of  time,  to  wilr 
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for  the  said  space  of  seventy  ruDniog  days  by  the  said  1790. 
charterparty  limited  for  the  taking  on  board  her  said  srlvmon 
cargo,  and  delivering  the  same,  not  being  sooner  dis-  ^g«*ntt 
patched,  during  which  time  the  said  ship  did  there 
load,  receive,  and  take  on  board  her  from  the  said  de^ 
fendant,  his  correspondents,  factors,  or  assigns*  a  full 
and  compleat  cargo  of  staves,  pot-ash,  and  such 
other  lawful  goods  and  merchandize  as  he  or  they 
thought  fit  to  load  and  put  on  board  her,  not  exceed- 
ing what  she  could  reasonably  stow  and  carry,  over 
and  above  her  tackle,  apparel,  provision,  and  furni* 
ture;  and  the  said  plaintiff  further  says  that  the  said 
ship  did  directly  afterwards,  as  soon  as  wind  and  wea- 
ther would  permit,  sail  and  proceed  with  the  said 
cargo  from  New  York  aforesaid,  towards  aud  for  Fal- 
mouth aforesaid,  in  order  that  she  might  there  stop  aAj^ 
wait  for  orders,  according  to  the  said  charterparty ; 
but  that  by  reason  of  the  perils  and  dangers  of  the 
seas  in  course  of  her  said  last-mentioned  voyage,  the 
said  ship  was  afterwards,  to  wit,  on  the  25 tb  day  of 
January,  in  the  year  o£l  our  Lord,  1 789)  necessarily 
obliged  to  put  in,  and  did  accordingly  put  in  at 
Bristol  aforesaid,  whereof  the  said  defendant  after- 
wards, to  wit,  on  Sic.,  last  aforesaid,  there  had  notice  ] 
and  the  said  plaintiff  further  says  that  the  said  defend- 
ant having  then  and  there  ordered  a  part  of  the  cargo 
so  laden  on  board  the  said  ship  at  New  York  aforesaid, 
to  be  delivered  at  Bristol  aforesaid,  and  the  residue 
thereof  to  be  delivered  at  London  ;  the  said  ship  did 
lie  at  Bristol  aforesaid,for  the  purpose  of  unloading  and 
delivering  such  part  of  the  said  cargo  as  wa$  so  ordered  to 
be  delivered  there,  for  a  long  space  of  time,  to  wit,  for  the 
space  of  ten  runmng  days,  being  scf  loog  kept  on  de*- 
murrage  at  Bristol  aforesaid,  by  the  said  defendaol^ 
his  factors  or  assigns,  during  which  last-mentioned 
time  the  said  ship  did  there  unload  and  4^ver 
to    the    said    defendant,     bis    factors    or    assigns, 
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1790.  guch  part  of  the  said  cargo  as  aforesaid;  and  that 
Stbtbnson  having  so  delivered  the  same  and  sailed  from  Bru* 
'y^^  tol  aforesaid  for  the  said  port  of  London,  with  the 
residue  of  her  said  cargo ;  the  said  ship  afterwards, 
to  wit,  on  the  24th  day 'of  June^  in  the  year  last  afore- 
said, arrived  therewith  at  the  said  last-mentioiied 
port,  and  being  on  that  day  reported  at  the  Cus- 
tom House,  London^  was  then  and  there  ready  to  have 
unloaded  and  delivered  to  the  said  defendant,  his  fisc- 
tors  or  assigns,  the  residue  of  her  said  cargo,  whereof 
jthe  said  defendant  then  and  there  had  notice ;  and  the 
said  plaintiff  further  says  that  the  said  defendant,  hu 
factors  or  attigns,  did  keep  the  said  ship  on  demurrage 
at  the  said  port  of  London,  a  certain  other  long  space 
of  time,  to  wit,  the  space  of  iwenty'four  days  longer, 
during  which  last^mentioned  time  the  said  ship  did  there 
unload  and  deliver  the  residue  of  her  said  cargo  to  the  said 
defendant^  his  factors  or  assigns,  and  so  on  such  de- 
livery ended  her  said  voyage ;  and  the  said  plaintiff 
in  fact  says,  that  although  the  money  due  and  pay- 
able to  the  said  plaintiff  firott  the  said  defendant,  for 
the  freight  of  her  said  cargo  so  laden  on  board  the 
said  ship  at  New  York  aforesaid,  and  delivered  out  of 
her  at  the  said  ports  of  Bristol  and  London  respec- 
tively, calculated  after  the  respective  rates,  and  in  the 
manner  in  the  said  charterparty  mentioned,  amounted 
in  the  whole  to  a  large  sum,  to  wit,  the  sum  of  seven 
hundred  pounds,  and  the  customary  primage  and 
pierage  that  accruied  during  the  said  voyage  amounted 
to  another  large  sum  of  money,  to  wit,  the  further 
sum  of  eighty  pounds,  making  together  with  the  said 
sum  of  seven  hundred  pounds,  the  sum  of  seven  hun- 
dred and  eighty  pounds  of  lawful  money  of  Great 
Britain,  whereof  the  said  defendant  afterwards,  to 
wit,  on,  &c.,  at,  8ic.,  aforesaid,  had  noti€!e;and 
although  the  space  of  two  months  from  the  said  ship's 
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report  at  the  Custom  House,  London,  is  long  since       1790. 
elapsed,  yet  the  said  defendant  hath  not  (although    ^^tevson 
often  requested)  paid  the  said  sum  of  seven  hundred       '^^^^ 
and  eighty  pounds^  or  any  part  thereof,  to  the  said 
plaintiff,  but  hath  hitherto  wholly  refused  and  neg- 
lected  so  to  do,  and  the  same  and  every  part  thereof 
still  remains  and  is  wholly  due  and  unpaid  to  the  said 
plaintiff,  contrary  to  the  form  and  effect  of  the  said 
charterparty,  and  of  the  covenant  so  made  by  the  said 
defendant  in  that  behalf  as  aforesaid :  and  the  said  plain- 
tiffin  fact  further  saith  that  the  said  defendant  did  not 
during  the  respective  times  the  said  ship  was  so  kept  on 
demurrage  by  the  said  defendant,  his  factors  or  assigns^ 
as  aforesaid,  pay  to  the  said  defendant  or  his  assigns  for 
every  day  of  such  detention,  the  sum  or  value  of  five 
pounds  sterling  per  day  each  day,  daily,  as  the  some  did 
grow  due,  or  any  part  thereof,  nor  hath  he,  although 
often  requested,  &c.,  at  any  time  since,  hitherto  paid 
the  same  or  any  part  thereof  to  the  said  plaintiff,  but 
hath  hitherto  wholly  refused  and  neglected  so  to  do ; 
and  the  same  and  every  part  thereof  still  remains  and 
is  wholly  due  and  unpaid  to  the  said  plaintiff,  con- 
trary, 8cc. 

Plea,  taking  issue  on  the  first  breach  as  to  the  pay- 
ment of  the  freight,  8u!. ;  and  to  the  second  breach 
defendant  demurred,  and  plaintiff  joined  in  demurrer. 

fVood,  for  the  defendant.  The  objection  to  the 
second  breach  is,  that  it  is  not  warranted  by  the  cove- 
nant. The  plaintiff  has  declared  to  recover  5/.  per 
day  for  34  days'  demurrage,  whereas  he  should  only 
have  declared  for  10  days'  demurrage  at  the  port  of 
London.  He  admits  there  was  no  demurrage  for  any 
delay  at  New  York,  but  proceeds  to  state  that  the  de- 
fendant delayed  the  vessel  10  days  at  Bristol,  and  $4 
days  at  London.    Now  the  covenant  is  only  for  the 
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1790.  payment  of  6/.  per  day  if  there  skould  be  lO  days'  de- 
9TSTBNSOIC  Morrage  at  the  port  of  delivery  ;  there  Is  no  covenaBt 
^r^  for  the  pajrmeiit  of  5^.  per  day  for  aoy  further  demm^ 
rage.  The  plaintiff  was  compelled  to  pot  into 
Bridal,  but  nothing  is  said  of  the  pajrment  of  demiv- 
rage  for  any  delay  there.  Bristol  might  have  bees, 
bat  was  not,  the  appointed  port  of  delireiy.  The 
breach  of  the  coTenant  assigned^  is  general.  The 
plaintiff  might  have  waived  any  difficnlty  in  this  ret- 
pect  by  assigning  a  geneeal  bseach,  for  not  nnloading 
within  the  70  days,  and  have  ^clared  at  52.  per  di^ 
(or  the  10  days'  deoranmge  at  Landmi.  The  jiny 
wcmldhave  then  given  him,  in  all  probability,  a  ver- 
dict for  the  extra  demurrage  beyond  the  IQ  di^ 
delay  at  JLond^ ;  and  with  respect  to  the  denrain^ 
at  Bfisiolp  the  plaintiff  conld  not  recover  it  in  sn 
action  on  the  covenant ;  he  sbonM  have  brooght  sa 
action  of  assumpsit  («)« 

Marryat,  for  the  plaintiff.  The  question  is  as  to  the 
construction  of  the  covenant  for  payment  of  demurr- 
age. The  words  of  the  covenant  are,  that  the  freighter 
shall  be  at  liberty  ''  to  keep  the  said  ship  on  demurr- 
age at  her  loading  and  delivery  ports,  lO  days  each, 
(beside  the  days  above  limited  for  her  stay  at  the 
same)  or  as  many  of  them  as  need  should  requirei* 
the  freighter  covenanting  to  pay  for  every  day  of  such 
detention,  5/.  per  day.  It  may  be  contended,  that 
from  this  covenant  the  defendant  was  at  liberty  to 
keep  the  ship  more  than  10  days  on  demurrage ;  at 
either  the  ports  of  discharge  or  delivery,  on  payment 
of  51.  per  day,  such  a  liberty  would  be  implied,  and 
such  a  construction  would  not  militate  against  the  ex- 
press letter  of  the  covenant.   Bristol  was  a  port  of  de- 
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'•t%       ^    *      -iiiiH     n I     III.'" 


(i)  See  1  Nmt  R«|Kirts,  JM. 
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livoy,  and  it  is  expressly  nentioued  hi  tbe  charterparty        ^90. 
as  one.    The  legal  effect  and  meaning  of  the  oovenant     ststbkioii 
is  such^  that  it  would  be  necessarily  meant  that  6L       ^^^, 
was  to  be  paid  for  any  flirther  delay  than    10  days. 
There  n^veip  is  a  different  rate  of  demurrage  for  gene* 
ral  deinbrrage  and  parlicular  days.    The* jury  would 
gif  e  the  6L  per  day  beyond  the  10  days,  as  the  cove- 
nant for  the  payment  of  the  5l*  {ler  day  during  the 
10  days  would  be  the  measure  of  their  verdict.    The 
rate   of  demufvage  is  in  proportion  to  what  the  ship 
ndght  have  earned  if  it  had  been  upon  her  voyage. 
Moll.  Ab.  248,  pi.  10.     Even  supposing  the  construc- 
tion is  against  the  plaintiff,  yet  he  must  have  judg- 
ment to  a  certain  extent,  as  the  ship  was  ^detained  for 
^fBxt  of  the  time  under  the  coytnant  averred  in  thie 
declaration.    For  the  objectaon  is  m^ely  for  want 
of  form,  and  the  defendant  has  not  assigned  a  special 
cause  of  demurrer.    The  plaintiff  avers    the  breach 
under  a  scilicet.      I  Black.  490.      Say.  220.     2  Stra. 
1095. 

fVood,  in  reply.  The  objection  is  not  for  want  of 
form.  Plaintiff  declares  wn  an  entire  breach,  in  tbe 
non-payment  of  demurrage  for  the  delay  at  Bristol^ 
whereas  London  was  the  port  of  delivery.  There  were 
not,  by  the  terms  of  the  charterparty,  to  be  two.  ports 
of  delivery.  In  an  action  ofcoveoant,  where  a  general 
breach  is  assigned,  if  it  be  faulty  in  any  part,  it 
must  fail  as  to  the  whole. 

£t  per  Curiam.  We  must  look  to  tbe  words  of 
the  covenant,  which  only  is  for  (the  fM^yment  of  5l. 
per  day  for  so  many  out  of  10  days'  demurrage,  at  New 
York,  or  London,  lor  at  Bmtoly  if  that  was  the  ship's 
delivery  port.  There  is  no  coveoani  for  any  payaMUt 
for  any  further  demurrage.  How  can  we  say  that  the 
jury  would  give  5/.  per  day  for  any  further  demurrage 
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1790.        beyond  the   10  days  at  each  port  i     The  objectkm 
STBTBNsoif     is   to  the  substance  of  the  breach,  and  not   to  iht 

Judgment  for  defendant 

Under  a  proiri-       The  plaintiff  afterwards    brought  another  action 

so  in  a  diarter-         1111  «  » 

partf ,  that  under  the   above  charterparty ;  and   amongst  other 

iLraM  tteti  breaches*  assigned  that  the  defendant  did  not  compieat 

Ntw  Ytrk  for  her  cargo  at  New  York  and  receive  the  same  out  at 

her  cargo,  and  London  within  10  days,  besides  the   10  days  allowed 

de^!«£g  ^  f^^  demunage,  but  on^  the  contrary  detained  the  saAe 

aaoie,traity  n  jj^yg  loneer.     The  defendant  demuired   to  thii 

mnnlng  dayi  jo 

in  the  whole,  if  breach ;  and  the  Court  held,  that  by  the  terms  of  the 
chai|^/^the*  charterparty  the  freighter  was  to  have  70  days  for 
J^^^^  loading  at  New  York,  and  70  days  for  unloading  si 
Aew  pnrpoeet   London ;  otherwise  from  what  day  woald  the  days  of 

■eren^  days  at 

each  place.        detention  commence  ?  and  gave 

Judgment  for  defendant 


^79Q'  Thb  Kino  against  Taylor. 

In  a  eonTiction  fllHE  defendant  was  convicted  under  the  2  Geo.  II. 
2  Geo,  2,  e.  36,  c.  26,  sec.  4,  in  the  penalty ^of  10/.  on  the  follow- 

inr  *a  SaTS^'  '°8  conviction  :— Be  it  remembered,  that  on,  &c.  at 
5f  rirer  the  Public  Office,  No.  1,  f^ell  Close  Square,  in  tlic 

TThcMet  for 

hire,  without  parish  of,  8cc.  G.  5.  and  Af.  C,  two  of  the  overseen 
ntoS^it  ^^^  rulers  of  the  company  of  wherrymen,  watermen 
"""^  •9'l^y  and  lightermen,  using,  occupying,  and  exercising  any 
the  evidence  in  rowing  upon  the  river  of  Thames,  betwixt  Graveteni 
ihatthedefend-  ^^^  Windsor,  appointed  by  virtue  of  the  statutes  in 
hSit^forWre*^  that  case  made  and  provided,  come  before  me,  J.  5. 

Esq.  one  of  the  justices,  &c.,  assigned,  8cc.,  being  the 
county  and  place  where  the  offender  hereinafter  men- 
tioned was  found,  and  give  me  to  understand  and  be 
informed,  that  P.  Taylor,  of,  &c.  mast-maker,  did  cm 
the  said,  i^c.  cause  his  servant  to  row  or  work  a  certm 
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boat,  called  a  skiffs  upon  the  river  Thamei,  in  the  said  1790. 
parish  of,  8&c.  for  hire  or  gain,  him  the  said  P.  T*$  said  i«hb  Kino 
servant  not  being  authorized  fry  law  so  to  do,  contrary,  J^^* 
&c.  whereby,  and  by  force  of  the  statute  in  that  case 
made  and  provided,  the  said  P.  T.  forfeited  for  his  said 
offence  the  sum  of  ten  pounds  of  lawful  money  of 
Great  Britain,  for  the  use  of  the  poor  of  the  said  com- 
pany ;  and  the  said  G.  $•  and  M.  C.  pray  that  the  said 
P.  T.  may  be  convicted  of  the  offence  aforesaid,  ac* 
cording  to  the  form  and  effect  of  the  statute  in  such 
case  made  and  provided ;  and  thereupon  afterwards, 
on,  &c.  at  the  parish  of,  8cc.  he  the  said  P.  T.  after  being 
duly  summoned  in  this  behalf,  appeareth,  and  is  pre- 
sent before  me,  the  justice  aforesaid,  in  order  to  an- 
swer the  said  complaint  ;  and  having  heard  the  same, 
he  the  said  P.  T.  is  asked  by  me  the  said  justice,  if  he 
can  say  any  thing  for  himself  why  he  should  not  be 
convicted  of  the  premises  above  charged  upon  him,  in 
form  aforesaid,  who  pleadeth  that  he  is  not  guilty  of 
the  said  offence ;  nevertheless  I,  the  said  justice,  now 
on  the  said,  &c*  at,  &c.  do  proceed  to  examine  into 
the  truth  of  the  said  complaint  in  the  presence  of  the 
said  G.  S.  and  M.  C,  and  the  said  P.  T. ;  and  there- 
upon, now  at  this  same  time  and  place  last  aforesaid, 
one  T.  W.,  a  credible  witness  in  this  behalf,  cometh  be- 
fore me,  the  justice  aforesaid,  to  prove  the  said  charge 
contained  in  the  said  information  against  the  saidP.  71, 
and  before  me  the  said  justice,  upon  his  oath  on  the 
Holy  Gospel  of  God  to  him  then  and  there  by  me 
the  justice  aforesaid  administered,  deposeth,  sweareth, 
and  on  his  oath  aforesaid  af&rmeth  and  saith,  that  on 
Wednesday  preceding  the  said,  &c«,  he  saw  the  said 
P.  T/s  servant  row  a  boat  called  a  skiS  on  the  river 
Thames  from  fVapping  Old  Stairs,  loaded  with  a  ship's 
top  and  trussell  trees,  down  the  said  river,  and  that 
the  said  servant  said  he  was  going  down  to  the  ship 
Jiancy  in  Bow  Creek  with  the  said  top  and  trusse 
VOL.  II.  29 
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1790.       trees;  and  thereupon  now,   at  this  same  lime  and 
The  King     place  last  aforebafd,  S.  P.,  another  credible  witness  in 


againtt       ^^{5  behalf  cometh  before  rtie,  the  jastice 

Taylor.  '  j  -^  1     r 

and  before  me,  upon  his  oath  oti  the  Holy  Gt>spel  of 
God  to  him  then  and  there  by  me  the  justice  afore- 
said administered,  deptyseth,  sweareth,  and  on  his  oath 
aforesaid  affirmeth  and  saitb,  that  two  days  pkiecedibg 
the  said.  See.,  he  saw  a  top  in  the  said  P.  2*/s  boat, 
called  a  skiff,  at  Wappitig  OU  Stain,  alongside  die 
causeway,  and  saw  her  go  away  from  the  stairs  rowed 
by  a  person  named  John,  aged  about  seventeen  or 
eighteen  years,  who  passed  fcfr  a  servient  to  the  said 
P.  T.,  and  saw  him  the  said  J.  S.  without  low  water, 
to  the  outside  of  the  tiers  of  shipping ;  that  tbe  charge 
of  a  waterman  to  carry  die  same  top  tod  tressel  trees 
from  fVapping  Old  Stairt  on  Itoard  the  said  ship  iki 
Bow  Creek,  would  be  d^.  or  thereaboats  :  and  the  said 
P.  T.  being  asked  by  me  the  sidd  justice  if  he  has  got 
or  can  procure  any  evidence  to  contradict  the  proof 
aforesaid,  he  the  said  P.  T.  does  not  produce  nor  does 
he  say  he  can  procure  any  evidence  to  contradict  or 
impeach  the  same,  nor  d6es  he  say  any  thing  in  hb 
own  defence  touching  tad  concerning  the  preinlses 
aforesaid,  but  he  the  said  P.  T.  admits  that  his  sadd 
servant  J.  rowed  his  skiff  with  the  top  and  tres^ls  on 
the  said  Wednesday  lastt,  before  the  fifth  of  this  instlint 
month    of    Februaty,   on  board    the  Nanc^,   as  he 
thought  he  had  a  right  to,  and  ever  bad  done ;  and 
the  said  P.  T.  does  not  pretend  or  alledge  that  bis 
said  servant  J.  had  served  for  the  space  of  seven 
years,  or  for  any  other  time,  to  any  waterman,  wheny- 
roan,  or  lighterman,  or  that  his  said  servant  J.  is  one 
of  the  trinity-men,  fisher-men,  ballast-men,  or  persons 
employed  in  rowing  or  any  ways  navigating  western 
barges,   mill    boats,    chalk   hoys,  faggot   and  wood 
lighters,  dung  boats,  or  gardeners'  boats,  in  such  man- 
ner as  has  been  accustomed  and  is  allowed  and  le- 
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served  by  a  certain  act  of  parliaaieiit  nia4e  iu  Uie  1  llih       ]  790. 
and  l£tfa  years  of  the  nejgo  of  King  WUHam  UI*#  ^-     The  Kino 
tfiuded,  an  act  fiur  die  explanation  and  better  exiecu-      ^I^^ 
lion  of  former  a€)t$  made,  tonohing  watermen  anfl 
vherrymen  noting  on  the  rjye^  Thames,  wd  for  jth^ 
better  oidering  And    governing  the  said  watenneq, 
whenrymen,  and  lightermen  upon  the  said  river,  b^- 
ifpoeor  Gravesend  and  Windsor ;  nor  does  he  alledge 
9^j  oUier  matter  in  his  defence ;  and  thereupon  all 
apd  lingular  .the  said  premies  being  ex^miaed  and 
iM^ard^  and  by  me  tjl^e  said  justice  /uUy  understood, 
,9pd  qiature  .deliberaiion  b^ing    thereupon    had,    it 
ffloanifest^  appears  to  ;ne  the  said  justice,  and  I  do 
adjudge  and  decide,  that  the  said  P.  T.  did  unlawfully, 
on  the,  8cc.,  cause  his  said  servant  J.  to  row  and  work 
apon  the  said  riv£|r  Tkamet^joi  the  said  parish  of^  8cc., 
a  certain  .boat  called  a  $kiiff^  ^or  gain,  him  the  s^id 
,  servant  J.  not  being  authorized  by  law  90  to  do,  con- 
trary, 8cc. ;  and  I  do  therefore  adjudge  and  decide  that 
the  said  P.  T.  is  guilty  of  the  premises  above  laid  to 
his  charge,  in  and  by  the  said  information :  It  is  there- 
fore adjudged  by  me  the  said  justice,  that  the  said 
P.  T.  be  convieted,  and  he  is.hareby  convicted  by 
me  the  said  justice,  of  the  premises  charged  upon  him 
in  and  by  the  said  information^  according  to  the  form 
of  the  statute  in  that  case  made  and  provided,  as 
aforesaid;  and  I  the  said  justice  do  award  and  adjudge 
that  the  said  P.  T.  hath  for  his  said  offence  forfeited 
the  aum.of  JO/,  ofiaw/ul  money  of  Grea^  Britain,  to 
be  paid  to  the  said  rulers  and  overseers  of  the  said 
compapy,  or  io  the  major  part  of  them  for  the  time 
being,  >to  be  by  them  paid  and  dialributed  to  and  for 
Ae  ns^  pf  the  poor  of  the  ^aid  copfipfmy,  according  to 
the  form  of  the  statute  in  thai  case  made  and  provided : 
in  witness  whereof,  8cc. 

Marriott  moved  to  make  a  rple  ab3olute  to  quash 

3C« 
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l^CE  Kino 

Tatlor. 
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the  conviction  in  this  case.  He  urged  that  there 
were  several  objections  to  it ;  but  that  the  one  whei^ 
he  must  succeed  was,  that  the  evidence  was  insuffi- 
cient,  as  it  did  not  prove  that  the  defendant  worked 
the  boat  for  any  gain  or  reward,  which  was  abso- 
lutely necessary  to  constitute  an  offence  within  the 
meaning  of  the  act. 


Erskine,  conira.  There  is  evidence  sufficient  to  infer 
that  the  plaintiff  caused  the  boat  to  be  worked  for  hire 
and  reward.  You  cannot  follow  the  man  to  see 
whether  he  receives  the  hire.  The  defendant  does  not 
deny,  or  call  the  servant  to  prove,  that  he  received 
nothing. 

Sbd  per  Curiam.  The  conviction  is  insufficient- 
It  should  appear  therefrom  that  the  master  did  receive 
some  hire.     It  cannot  be  inferred. 

Conviction  quashed. 


Ward  against  Bird. 


1790. 

Mich,  Term, 

Wliereanact  f|iHIS  was  a  motion  for  a  nonsuit,  or  in  arrest  of 
intheenac^  judgment,  on  a  verdict  found  for  the    plaintiff. 

^J^f!^^*   The  declaration   m  the  cause  stated,  that   plaintiff 

•  power  to  do  * 

certain  acts,      before  and  at  the  several  times  hereafter  mentioned 

''  except  in  the 

places  hereinafter  mentioned,"  and  the  exceptions  are  only  specHMiB  snoeeediaf  daoact* 
the  party  claiming  nnder  a  right  derived  finom  such  power,  need  not  negatiTe  such  ex- 
ceptions (a). 

Where  an  act  of  parliament  prescribes  a  particular  nondf  fer  an  offence,  it  does  not 
necessarily  take  away  the  parties'  remedy  by  action  ;  and  where  an  act  proUbited  other 
persons  than  the  scavenger  from  carrying  away  dost  from  houses  in  certain  places,  ondcr 
a  penalty  of  I0«.  to  lie  recovered  before  a  magistrate ;  it  was  held  that  the  scaTengcr  might 
still  have  his  remedy  for  an  injury  in  this  respect  by  action  (^^— QMrre,  As  to  what  h  a 
sufficient  piopstty  in  a  thing  to  maintain  trover. 


(a)  Sed9id. observationsof ^66of, J.  ia Steele  v, Smith,  \  B,  &.  A.99.  Set 
also  cases  on  this  subject,  1  T.  R.  141.     7  T.  R.  27.     1  Lord  Raym.  I'JQ. 

(b)  Set  1  Bmr,  543.     2  Burr.  749. 
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was,  and  irom  thence  hitherto  hath  been  and  still  is  a  ^790. 
scavenger,  and  the  business  of  a  scavenger  hath  for  Warh 
and  during  all  that  time  used,  exercised,  followed,  and  ^ird. 
carried  on,  and  still  doth  use,  exercise,  follow,  and 
cany  on,  to  wit,  at,  8cc.  That  plaintiff  so  being  a 
scavenger,  and  so  using,  exercising,  following,  and 
carrying  on  the  said  business  as  aforesaid,  after  the 
making  of  a  certain  act  of  parliament,^  made  in  the 
parliament  of  our  sovereign  Lord  George  the  Third, 
now  king  of  Great  Britain,  Sec.,  at  a  session  thereof 
holdea  at  fVestminster,  in  the  county  of  Middlesex,  in 
the  2£d  year  of  the  reign  of  our  said  Lord  the  now 
king,  and  entitled  ''  An  act  for  better  paving,  cleans- 
*^  ing,  and  lighting  part  of  the  parish  of  Si.  George, 
**  Hanover  Square,  in  the  county  of  Middlesex^  and 
''  such  part  of  Old  Bond  Street  as  lies  within  the 
**  parish  of  St.  James,  in  the  said  county »  and  for  re- 
''  moving  and  preventing  nuisances  and  annoyances 
"  therein,"  to  wit,  on  the  30th  day  of  March,  1787, 
at,  8cc.  aforesaid,  a  certain  contract  was  made  and 
entered  into,  in  pursuance  of  the  said  act,  by  and  be- 
tween G.  fV.,  Earl  of  Coventry,  and  others,  naming 
them,  committee  men,  whose  names  were  thereunto 
subscribed,  and  seals  affixed  on  behalf  of  themselves 
and  the  rest  of  the  committee  men  duly  elected  and 
appointed  to  put  in  execution  the  said  act  of  parlia- 
ment, of  the  one  part,  and  the  said  plaintiff  of  the 
other  part ;  for  him  the  said  plaintiff  to  cleanse  the 
paved  streets,  lanes,  courts,  alleys,  mewses,  stable 
yards,  and  other  places  and  passages  in  the  said  parish 
of  St.  George,  Hanover  Square,  in  the  county  of  Mid* 
dlesex  aforesaid,  except  Berkley  Square,  Oxford  Street, 
Park  Lane,  Old  and  New  Bond  Street f  Blenheim  Street,, 
that  part  of  Stafford  Street  which  leads  from  Old  Bond 
Street  to  Albemarle  Street,  that  part  of  Piccadilly  from, 
Ciarges  Street  end  to  the  turnpike  at  Hyde  Park  Corner^ 
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1790.       and  Grotvenor  SquttfH,  for  th^  term  of  ihree  ^tiaeg,  to 
\v7^       be  computed  from  the  8tfa  day  of  Jpril,  ITS)" ;  during 
^aif»»t        ^i,i^;t  t^rm  plaintiff,  by  vlrtnef  of  the  said  contract, 
was  entitled  to  the  s6le  atid  excmsive  privilege  and 
benefit  of  carrpng  away  and  disp<]fsing  of  to  bis  own 
Q^e  as  hereafter  meiortiotied,  all  the  coid-dast,  dirt, 
ashes,  cinders,  filth  and  soil,  which  sfaodld  from  tiine  to 
^itit^  He  or  be  lodged  or  kept  in  anjr  du^i-hol^  or  in 
the  areas  or  houses  belonging  ihereto',  or  in  any  yards 
belonging  to  such  hotises,  and  carried  awliy  there- 
from, other  than  except  such  coal-dust,  diri,  ashe$f  rtV 
ders, filth  and  sM,  as  should  during  the  said  term  be  from 
titne  io  tithe  carried  away  and  temoif'ed  by  the  owiier  or 
owntrs  (hereof,  for  hii  or.  thMir  MRU  ftli>ate  use,  and  not 
for  salt.    Plaintiff  did  tbei«by  cdVettatit,  protiiise,  and 
agree  to  and  With  th^  MA  cdUmittee,  adilidrized  in 
and  by  the  saicl  Ati,  ^^A  th^ir  succiiissors  (among  other 
things)  that  hi^  plaintiff,  his  exec^utbrs  or  administra- 
tors, or  ibtA^  br  ohe  6f  them,  should  and  would  for  and 
dilrihg  dtld  unto  ihe  tVill  eb'd  and  terin  of  three  years, 
to  be  compute  ds  i^fohe&atd,  come  o'n^  day  (not  being 
Sufidajf)  in  ^^Vei-y  W^ek>  o'l^  oftener  if  required  so  to  do 
by  wHting,  under  the  h'^nds  of  Aiiy  three  or  more  of 
the  isaid  cbinmittee  for  pbttiHg  the  said  act  in  execu- 
tibb,  or  th^ii'  successor,  or  under  the  hand  of  the  sur- 
veyor 6r  inspectok'  fot  kne  time  being,  whh  a  suftcient 
nuibber  of  si^i^ants  and  workman,  dnd  also  with  a  suf- 
ficient UtimbeV  biP  hbt'ses  and  teams,  and  with  such 
covetied  carts  br  ^Sth'^t  cairiages  as  should  'from  time 
to  time  be  approvcfd  bf  by  the  said  committee,  or  tlbeir 
snctes'soi^,  br  th^iV  suKveybr  and  inspector  JTor  the 
tftn'e  being,  atid  With  ho  other  cans  or  carriages  what* 
sb^Vet*,  &tid  su6h  other  usehil  and  necessary  utensils, 
lAaieVidTs  aAd  thibgs,  as  should  be  also  approved  of  by 
the  said  conimittee  br  their  successors,  into  all  aod 
ev^y  die  'paved  streets  atid  other  places  within  the 
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limits  aforesaid,  and  take  up  and  put  into  covered        >79(). 
carts  and  carry  away,  all  the  coal-dust^  dirt,  ashes,        ward 
cinders,  filth,  and  soil  aforesaid ;  and  also  forthwith        ^bisd' 
from  time  to  time  carry  and  dispose  of  all  such  coal- 
dosli  dirt,  cinders,  ashes,  filth  and  soil,  to  or  upon  one 
or  more  proper  laystall  or  laystalls,  or  other  convenient 
place  or  places,  to  be  provided  for  that  purpose  by 
the  said  plaintiff,  his  executors  or  administrators,  or 
some  or  one  pf  them,  such  laystalls  or  places  not  to 
be  within  the  said  parish  of   St.  George,   Hanover 
Square,  as  by  the  said  cpntract  (amongst  other  things) 
more   fully  appears ;   and  by  means  of  the   several 
premises  aforesaid,  plaintiff  before  and  at  the  several 
times  hereafter  in  this  count  mentioned,  was  entitled 
unto,  and  of  right  ought  to  have  had,  and  still  of  right 
ought  to  have,  the  sole  and  exclusive  privilege  and 
benefit  of  carrying  away  and  disposing  of  as  afore- 
said, all  such  coal-dust,  dirt,  ashes,  cinders,  filth  and 
soil  as  aforesaid,  to  wit,  at  fVesimintter  aforesaid,  in 
the  county  aforesaid;   and  although   plaintiff  hath 
always  from  the  time  of  making  the   said  contract, 
hitherto  well  and  truly  performed  and  fulfilled  the 
same  in  all  tJbings  therein  contained  on  bis  part  and 
behalf  to  be  performed  and  fulfilled,  to  wit,  at  fVest^ 
minster  aforesaid,   in  the  county  aforesaid,  yet  de- 
fendant well  knowing  fijl  aqd  singular  the  premises, 
but  coatrivLng  and  wrong^i^lly  apd  unjustly  in.tending 
to  isxjme  plainti^,  an4  ^o  .^^jP^ive  hLpci  of  ^  great  part 
of  the  said  coal-dust,   ashes,  cinders,  filth,  ^qd  soil 
wt^cb  hfi  was  so  e^titl^d  to  carry  away  and  <^ispose  of 
as  aforeisaid  during  the  said  term  of  tjbree  ye^rs^  and 
whilst  plaintiff  was  so  entitled  unto  and  had  such 
privilege   and   benefit  as  afqx^s^^^   to  wit,    on  the 
lath.^ay  of  -^^f  i^  ^  year  of  o^v  .I^ord,  1787,  and 
on  divers  .other  day^  and  Uc^es  between  thj^t  day  anf^ 
tii^e  4ay  of  e^^hit^itipg  ^he  ,bill  of  plairitiff  against  de- 


the  said  contract,  and  converb 
to  his  own  ase  the  said  last-mei 
asfaes,  cinders,  filth  and  soil, 
atha,  ciaden.Jihh  and  toil  earn 
habitants  or  their  tervantsfor  th 
being  dust,  ashes,  cinders,  filtl 
tiff  was  then  and  there  entitled 
tue  of  the  said  contract,  and  m 
wise  have  carried  away  and  d 
asc,  whereby  plaintiff  lost  an 
said  last-mentioned  dust,  dirt, 
soil,  and  all  the  profils,  benefil 
might  and  would  otherwise  I 
to  bim  therefrom,  and  was  an 
injured  and  damnified,  to  wit,  a 


3d  eoaut,  for         That  plaintiff  so  being  a  sc 
obUlnlDf  the  .  .  -  „       .  . 

duitni^n&iie  exercisiQg,  following  and  car 
t^lSSLSit  ness  as  aforesaid,  he,  plaintiff,! 
«uihcMaTen>  times  hereafter  in  this  count  o 
his  said  proposal  and  contract, 
of  right  ouglit  to  have  had 
privilege  and  benefit  of  carryi 
of  to  his  own  use  all  the  coal 


IRD. 
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ver  Stfuartf  in  the  county  of  Middlesex  aforesaid,  except  1790. 
Berkeley  Square,  Oxford  Street,  Park  Lane,  Old  and  ward 
New  Bond  Street,  Blenheim  Street,  that  part  of  Staf- 
ford Street  which  leads  fiom  Old  Bond  Street  to  Albe- 
marle Street,  that  part  of  Piccadilly  from  Clarges  Street 
end  to  the  Turnpike  at  Hyde  Park  Corpter  and  Grosivenor 
Square,  carried  away  therefrom  other  than  and  except  the 
coal-dust,  dirt,  ashes,  an^dnders  carried  away  and  re- 
moved by  the  owner  or  owners  thereof  for  his  or  their  owfi^ 
private  use,  and  not  for  sale,  to  wit,  at,  &c.,  aforesaid ; 
yet  defendant  well  knowing  all  and  singular  the  said 
premises,  bat  contrfving  and  wrongfully  and  unjustly 
intending  to  Ibjure  the  said  plaintiiF,  and  to  depriiFe 
him  of  a  great  part  of  the  said  last^mentioned  coal- 
dust,  dirt,  ashes,  and  cinders,  which  he  was  so  entitled 
to  carry  away  and  dispose  of  as  last  aforesaid,  whilst 
plaintiff  was  entitled  unto  and  had  such  privilege  and 
benefit  as  last  aforesaid,  to  wit,  on  the  said,  &c.,  and 
on  divers  other  days  and  times  between  that  day  and 
the  day  of  exhibiting  the  bill  aforesaid,  at.  See.  afore- 
said, wrongfully  and  unjustly  sent,  carried,  and  procured 
to  be  sent  divers  and  very  many  carts  and  horses  into  the 
said  streets  and  other  places  within  the  limits  last 
aforesaid,  for  the  purpose  of  carrying  away  the  said 
last- mentioned  coal-dust,  ashes,  and  cinders;  and  then 
and  there  on  those  several  days  and  times  last  afore- 
said, at  fVcMtminster  aforesaid,  in  the  county  aforesaid, 
falsely,  fraudulently,  and  deceitfully  pretended  to 
divers  and  very  many  of  the  inhabitants  of  the  said 
streets  and  other  places  within  the  limits  aforesaid, 
having  divers  large  quantities  of  ooal^dust,  ashes^  and 
cinders  in  *their  houses  and  other  premises  there,  and 
being  desirous  of  having  the  same  carried  away  and  re- 
moved  therefrom  otherwise  than  for  their  own  private 
use,  andto'divers  and-very  many  of  the  servants  of  such 
last  mentioned  inhabitants,  that  he,  defendant,  was  the 
scavenger  lawfuUy'enlttled  and  authorized  to  carry 
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1790.  away  the  samei  and  did  then  and  there  on  those  ^veral 
Yf^^j^  days  and  times  last  aforesaid,  at,  &c.  afoieaaidj  by 
means  of  the  said  last-mentioned  false,  fraadulenty  and 
deceitful  pretences  10  made  a#  aforesaid,  wroogfaUy 
and  unjustly 9  without  the  licence  or  coDsenl>  and 
against  the  will  of  plaintiff,  obtain  and  procure  from 
divers  and  very  many  of  the  said  last-mentioned  inha- 
bitants and  their  servants,  divers  large  quantities  of 
the  said  last-mentioned  coal'Hlust,  dirt,  ashes,  and 
cinders,  to  wit,  8u:.,  of  the  value  of,  8cc^  and  took  and 
carried  away  the  same,  and  converted  and  disppsed 
thereof  to  his  own  use  the  said  h|st-me&tioned  qofd* 
dust,  ashes  and  cinders,  not  being  coal-dust,  a^^,  or 
cinders  carried  away  by  the  said  inhabitants  or  their 
servants  for  their  own  private  use,  but  bewg  ooAl-dus), 
ashes,  and  cinders  which  plaintiff  was  tbeq  904  tbeie 
entitled  nnto  by  virtue  of  his  said  contract,  luid  might 
and  would  otherwise  have  carried  away  and  disposed 
of  to  his  own  use,  whereby  plaintiff  lost  ai^d  w^s  de- 
prived of  the  said  last>mentioned  coalwlMSt,  ashes,  aod 
cinders,  and  all  the  profits,  benefit,  u^  advimtage 
which  might  or  would  otherwise  have  arisen  and  ac« 
crued  to  him  tb^from^  aud  was  and  is  otherwise 
greatly  injured  and  daixinified,  to  wit^  at^  &c.,  afcice- 
suid« 


3d  count,  for  Th»t  filaiBtifi*,  so  buog  a  scavenge^,  and  so  i^iog^  ex- 
I^^S^^to  ercisiiig,  foUawtag,  :and  icauying  00  the  ^aid  bu^ess 
thS^'  obtoin-  "  aforesaid,  pbintvff  before  ^andn^t  tUe  several  tinaes 
log  dust.  beneafusr  inrthis  owint  MeotioAedf  was  enti^Ued  u»U> 

and  of  right  lougbt  tro  have  .bad»  a»d  atiU  of  light 
ought  itoba^  lbs  s^te  and  .e^^iJuiMve  privilege  lukd 
benefit  of  oarty tog  away  an4  d^pipsii^  to  his  owxi  ^ise 
all  ike  coaUbist,  as^es,  :an4  «iin^)ei»  aA  tJhAse  seyi^al 
limea  kept  in  a»y .  (boiisie  qr  j^rgg^ises  ip  a^y  pf  thfi 
f^ed  -stxQcAs,:  squarea*  -lafi^»  iwnr^i  alleys,  mewses, 
stable  graids,  andifulher  pliMfi  m^  fwiwag^es  mfhifi  the 
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mid  pati^  0/  8t,  George^   HMCiter  Squats,   in    the       1796. 
tounijf  of  MiHdk$eJt  afoHMid^  ^sdcepi  Berkeley  St/uarcy       waiid 
Ojtfatd  Stmt^  Path  Lane^  Old  and  New  Bmd  Street,       ^<^^ 
Blenheim  Stt^H,   thut  part  0/  Stqfcrd  Street  which 
Imdi  Jh>nt  Old  Bond  Street  to  Alkemarh  Stfeet,  that 
poft  if  Pkcadllly  fr^m  Clargee  Street  End  to  the  turn- 
fik9  at  tii/de  Park  Cofneff  ahd  Qtotoemr  Square,  dnd 
daffted  AWay  ihetehom,oikerihanaf9deTcepttkiCoal4luet, 
OBhee,  and  timdete  carried  away  andremooed  by  the  owaer 
or  owners  thereof  for  his  of  theif  OOm  ptipate  awe,  and 
not  for  sale,  to  wit,  at,  &c.  aforesaid ;  yel  defeDdant 
well  koOwiiig  the  »aid  last  meoliotted  j^mide^i  but 
coalriviag  aod  wroogfiilly  anduDJustlj  iolendiDg  to 
ilijiMre  plaioitiff^  aod  k>  derive  bim  of  a  great  part 
6f  the  said  lasi-^Bebtioned  dusl^  ashee,   and  eioders, 
whiok  be  was  entitled  to  carry  away  and  dispose  of 
as  last  aforesaid^  wbiUt  plaintiff  was  entitled  unto 
and  had  subh  pri?ilege  and  benefit  as  last  aforesaid^ 
to  Wit^  on,  9ic.f  and  usl  divers  other  days  and  tiine« 
b^twelen  that  day  and  the  day  of  exhibiting  the  biU 
aforesaidi  lit»  &c«>  aforesaid^  wronglally  and  uqjustly 
sent^  and  cauaed  atid  procured  to  be  sent  divers  and 
very  many  oarts  and  horses  into  the  4aid  streets  and 
other  places  withiti  the  Umitfe  last  aforesaid^  for  the 
pilrpose  of  carryitig  away  :the  4lud  last-wfeiilipncld 
dlist^dtrl^  and  ashes,  and  then  aAd.  th^reMit'lhese 
ae viral  'day »  and  lim^  lastaforesaid>,at,  8u:.  aforesaid, 
wrongfiliry  and  ui^ustly^  withooi  the  licenat  or  ootn-- 
sent,  and  against  the  will  of  plaintiff,  obtained  a«d 
procured  from  divers  and  very  many  of  the   inhabi- 
tants and  their  servants,  divers  large  quantities  of  the 
said  last  mentioned  coal-dust,  ashes,  and  cinders,  to 
wit,  8cc.,  and  took  and  carried  away  the  same,  and 
converted  and  disposed  thereof  to  his  own  use  the 
said  last  mentioned  coal-dust,  ashes,  and  cinders,  not 
being  coal-dust,  ashes,  and  cinders  carried  away  by 
the  said  inhabitants   or  their  servanU  for  their  own 
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private  use,  not  being  coal-dust,  ashes  and  cinden 
which  plaintiff  was  then  and  there  entitled  onto,  and 
might  and  wonld  otherwise  have  carried  away  and 
disposed  of  to  his  own  nse,  whereby  plaintiff  has  lost 
and  been  deprived  of  the  said  last  mentioned  coal- 
dust,  ashes,  and  cinders,  and  all  profits,  benefit  and 
advantage  which  might  or  would  otherwise  have 
arisen  and  accrued  to  him  therefrom  ;  and  was  tad  it 
otherwise  greatly  injured  and  damnified,  to  wit,  at, 
8ic.,  aforesaid.    4th  Count  in  Trover. 

On  the  triid  the  jury  found  a  verdict  for  the  plain- 
tiff. Bearcrofl  on  a  former  day  had  obtained  a  rule  to 
show  cause  whv  the  verdict  should  not  be  set  aside 
and  a  nonsuit  entered,  or  the  judgment  be  arrestedi 
for  the  following  objections,  viz.  -—  First,  that  the 
plaintiff  had  no  right  vested  in  him  by  the  statute 
mentioned  in  the  declaration,  viz.  the  22d  Geo,  3,  c. 
84.  Secondly,  that  if  he  had  such  right  he  had  no 
remedy  beyond  the  specific  performance  given  by  the , 
20th  section  of  the  statute,  to  be  recovered  in  a  sum- 
mary way  before  justices  according  to  the  8dd  sec- 
tion, and  not  by  action :  and  lastly,  that  supposing 
him  to  have  a  right  and  a  remedy  by  action  also,  yet 
the  "declaration  claimed  the  right  too  largely,  bj 
reason  of  the  omission  of  many  of  the  exceptions  in 
the  79th  and  80th  sections,  which  are  printed  in 
italics  in  the  following  comparative  scale  of  these  ex- 
ceptions. 
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Exceptiont  in  Declaration^  compared  with  the  Act  of 

9Ad  Geo.  III.  chap.  84. 
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!•  Berkley  Sqnaie. 

3.  Oxfbid  Street. 
S.  PwkLane, 

4.  Old,  and 

ft.  New  Bond  Street. 

^  Blenheim  Street. 

/•That  part  of  Staf- 
ford Strcetwhich 
leads  firom  Old 
Bund  Street  to 
Albemarle  Street. 

8.  That  part  of  Picca- 
dilly fhim  aar- 
fctlltrvet  end  to 
the  turnpike  at 
Hyde  Park  Cor- 
ner; and 

9.  Groavenor  Square. 


BscepHoiu  in  ^cf— 1326. 

1.  Berkeley  Souare. 

2.  Oroavenor  Sqnare^ 


S.  Siuhpttrt  i^ftkt  itrettt  or 
oAnplmem  mtffoMmg  or 
9fi9g  9emr   to   thf  $aid 
•fumrtt,  OB  art  directed 
he  eUmued  6y  9  oad 
Geo.///. 


Oitervatiofu  thereon, 

Ut  exception  in  declaration. 

9th  exception  in  ditto. 

Omitted  in  declaration. 

Are  in  doubt  a«  to  exceptions 
In  6  Geo.  HI.  bat  aubmit  14 
Geo.  III.  c.  62,  pp.  1181  and 
.  a«  to  the  aereral  atreets 
leading  into  OrotTenor  Sunare, 

that  abut  upon  or  adjoin  the 


4.  That  part  of  Piccadilly  fh>m  1 
Clargca  Street  to  Hyde  f 
Plwk  Comer.  -' 


id/  Geo.  ] 

10  \  llffi, 

14    leadini 

I  ortha 

Vaame. 


Clargca  Street  to  Hyde  f    8lh  exception  indedaration. 


ft.  From  the  aovth  endof  Park'\ 
Laae  to  the  north  side/ 
of  Hertford  Street,  un-> 
der  the. management  ofT 
particular  commission- j 
ers.  ' 

6.  Such  Dart  of  Tyburn  Road, 
or  Oxford  Road  or  Strceti 
under  directions  of  caai< 
mttsionen  of  10  Geo.  1 1 1. 1 
for  cleansing  M arybone. 


7.  Jl99    other 


r  part*  ef 
pttriik  qf  St.  Georee, 
Hamover  Sfmare,  wmkh 
are  cl«a«s«d  ftyjMrlic%/«r 
lanqnJkeacls. 


1 


9. 
10. 
11. 
12. 

18. 


Jag  etreet  or  plaee  wUeft^ 
hath  not  herettffore  been  I 
rated  6y  amp  uaeettment  > 
6y  the  parockiai  cowmll-  I 
tee  qf  $€ud  parieh,  ^ 

Old  Bond  Street. 

New  Bond  Street. 

Blenheim  Street,  and 

Such  part  of  Stailbrd  Street 
as  aforesaid 

Tke  sireeCt,  loaet,  co«rt«,N 
yorrf^  or  9»^  other  place  \ 
or  fiaeee  eitaated  before,  \ 
or  heloaging  to  any  roitei  I 
PMloce  rronad  or  baud-  V 
tngtiehtchnowbelongi^or  | 
henafter  ^mU  beUmg  to  | 
hi*  Mq/eety,  kit  heire  or  I 
saccetsors.  / 


Supposed  to  be  included  in 
8d  exception  In  declaration. 


Supposed  to  be  induded  in 
the  2d  exception  in  ditto. 


Omitted  in  declaration. 

The  exceptions  here  alluded 
to,  are  to  be  collected  from  the 
ITeada^toii  act,  7  Geo.  III.  p. 
7S,  which  extends  firom  Hyde 
Park  Comer  to  Kensington 
Palace  Gates,  and  fkom  the 
Terrace,  at  the  west  «iid  of  the 
town  ofKensington,tothe  toll- 
gate  near  Holland  Howe;  and 
also  the  road  from  the  north 
end  of  Park  Lane,  otherwise 

S'bum  Luie,  to  the  north  side 
Hertford  Street^n  the  parish 
of  St.Geoige,  Hanover  Square; 
and  from  the  Uxbridge  act, 
7  Geo.  111.  extending  firom  IV- 
bum  to  Kensington  Gravel 
Vj»lts. 


Omitted  in  declaratk»n. 


4th  exception  indedaration. 
6th  ditto. 
6th  ditto. 


7th  ditto. 


Omitted  in  declaration. 


Bird. 
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1790.  Erskine  now  shewed  cause  against  the  rale.     After 

^^^  makiDg  a  few  other  observations^  he  said,  that  it  was 
pfoved  (hat  the  dast  was  taken  in  WoodHochMnd^ 
which  was  withm  the  limits  of  the  act  of  parliament 
He  orged  that  it  was  not  necessary  to  take  any  notice 
of  a  proviso^  but  only  of  sach  exceptions  as  were  in  the 
enacting  part  of  a  clause ;  and  the  party,  to  take  the  be- 
nefit of  a  proviso,  must  shew  it  himself.  Satk.  35.  Tn- 
hy^  C.  J.  in  Jofici  V.  Axon,  %mA,  wSjuere  an  exception  b 
incorporated  in  the  body  of  the  clause,  he  who  pleads 
the  clause  oughtalso  to  state  the  exception ;  hot  when 
tliese  is  a  classe  for  tbe  benefit  of  the  pleader,  and 
afterwards  there  follows  a  provi^p^  wtiich  is  against 
him,  he  shall  plead  the  clause,  and  leave  it  iadie  ad- 
versary to  shew  the  proviso*  J  Lord  S^fm.  itO.  In- 
depefidently  of  the  statttte,  .this  was  an  offence  to  in- 
jure  another  man,  by  taking  his  property;  aad^ttMe* 
fore  the  second  objection  can  be  of  no  avail.  Heasaj 
diape  liis  remedy  either  on  the  statute,  or  for  the  in- 
jury at  common  law.  The  defendant  takes  propeiCf 
of  tjhe  plaintiff  of  greater  value  than  the  penally  ia 
the  statute  would  rcoompeoce. 

Bearcn^^  Baldwin,  and  Laws,  in  sapport  of  the 
rule.  The  enacting  clause,  which  g^ves  tlie  commas^ 
tee  power  to  contract  with  parties  for  the  nfe  of  the 
dust,  does  not  give  them  power  to  enterinto  such  con- 
tract fo4-  the  dust  of  the  places  excepted  in  some  of  the 
succeeding  clauses  of  the  act.  The  words  of  the 
clause,  after  giving  them  power  to  enter  into  such 
contract,  are  **  except  in  the  places  after  excepted.** 
These  words  incorporate  all  the  exceptions  by  reference. 
The  declaration  in  any  of  the  counts  does  not  state 
such  exceptions,  or  rather  only  states  a  part  of  them. 
The  contract,  for  all  that  appears  in  the  pleadings, 
might  have  been  made  for  the  dust  of  places  within 
these  exceptions.    The  contract  is  void  as  being  too 
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large.    This  is  net  a  mere  cominon  law  rights  where^         ^  790. 
if  a  party  grant  too  much,  it  will  pass  all  that  he        .— — ^ 
can   grant;    but  in  the  case  of  a  right  created   by         agtUmi 
stotute,  the  party  granting  too  tnuofa,  aroids  the  gmnt 
of  the  Aght  in  Mo.    The  plaitttiff  therefore  has  no 
right  vested  in  him  to  sue.     In  general  perhaps  a  de- 
cliMration  Deed  not  state  the  exceptions  which  aie  not 
tnborporated  in  an  enactiag  cknisei  and  the  other  side 
will  be  bound  to  shew  they  are  within  the  meaning  of 
such  exceptions ;  but  this  is  not  so  here^  as  the  ex- 
ceptions are  by  reference  incorporated  in  the  enacting 
clause.    The  plaintiff  might  perhaps   have  avoided 
any  difficulty 4n  this  iresipec^  by  ^adding  a  count,  stat- 
ing that  he  was  entitled  to  the  dust  in  that  particular 
place  where  it  was  taken  Arom  him  by  Aie  ddfenftlilt. 
The  count  in  irover  will  not  Awmil  the  ^ioftMf ;  for 
until  the  acaveiiger  has  got  possession  of  the  dust^  tke 
property  therein  does  not  vest  in  hitn.    The  act  per- 
mits Imn  to  oiake  a  contract  with  the  committee ;  but 
the  act  does  not  expressly  state  the  frroperty  in  the 
dost  to  be  given  to  the  scavenger.    There  te  no  pre- 
tence for  cattittg  this  a  general  property  in  the  scaven- 
ger,  because  it  is  subordinate  to  the  Tight  of  the  owner 
of  the  dust.    '2  Strange,  777.    Till  the  scavenger  4hw 
got  possession,  the  owner  may  take  it  atway  for  <;ertain 
pM-poses;  ^nd  no>{iroperty  is^  during  that  time,  vested 
in  the  scavenger.    ^go,4to9er  is  ndt  maintainable.  As 
to  the  other  objection  :  the  plaintiff  must  stand  by  the 
act  itself.    There  is  a  •pmnhrfblticn  '(section  SO)  in  the 
act,  against -every  person  but  the 'owner^  in  certain 
cases,  takingaway  the  dost ;  and  tbere  is  a  penalty  of 
lOs.  for  laUng  it  away,  to%e  recovered  in  a  summary 
way  before  a  magistrate^  'according  to  the  83d  section, 
and  not  Jby  actidn.    On  the  construction  of  the  whole 
<;lau8e  there  can  be  no  remedy  by  action.    The  clause 
prescribes  a  particular  remedy  for  the  offence,  which 


Bird. 
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vas  not  one  at  common  law. 
543. 

The  Court  bowever  were  of  c 
neceseary  for  the  plaintiff  to  sta 
be  was  not  prectaded  from  ro 
giving  the  penalty ;  and  that 
clearly  sustainabk.  No  opinic 
count  in  trover. 


Hamus  against  ( 

tliXTL^  IJECLARATION  in  debt  oi 
MtottitbSta.  *^^  craving  ojw,  and  » 

tioD  of  the  bond  for  the  defen 
the  award  of  T.  R.,  P.  C.  and 
was  made.  Replication,  averrii 
made  ai  follows,  vix.  reciting  tbt 
and  disputes  had  lately  arisen  b 
iiff«nd  the  said  defendant,  all  w 
disputes  were  chiefly  touching  a 
way  claimed  by  the  said  defeuda 
Aay  of  the  said  plaintiff,  situate,  f 
R.  and  J.  three  of  the  said  ar 
said  condition,  did  award  and 
suits,  quarrels,  and  coatrovert 
moved,  arisen,  or  depending  bet 
in  law  or  equity,  for  any  manne 
touching  the  road-way  claimed 
day  of  tiie  date  thereof,  should 
iber  prosecuted;  and  that  eacl 
should  pay  and  bear  ber  and 
charges  in  anywise  relating  to  < 
premises ;  wad  they  the  said  M. 
award  and  order,  that  the  said  i 
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all  <r1ni>n  of  them,  or  either  of  them,  to  the  road-way        1789. 

ia  dispute  as  aforesaid,  it  appearing  to  them  the  said       ^ 

M.  T.  R.  and  J.  by  evidence,  to  be  the  property  of  against 
the  said  plaintiff,  and  granted  by  lease  (from  his  Grace 
the  Duke  of  Bolton)  bearing  date,  8cc.,  and  that  they 
the  said  defendants,  or  either  of  them,  had  no  right  to 
the  same;  and  also  that  they  the  said  defendants,  at 
their  own  proper  costs  and  charges,  should  remove 
and  replace,  or  cause  to  be  removed  and  replaced,  the 
hedge  of  the  Mowkai/  aforesaid,  there  standing  before 
the  door  of  the  house  of  the  said  defendants,  or  one  of 
them,  on  or  before,  8cc.  next  ensuing  the  date  thereof, 
as  it  formerly  stood,  before  the  dispute  between  the 
parties ;  also  they  the  said  M.  T.  R.  and  J.  did  award 
and  order,  that  the  said  defendants  should  have  and 
enjoy  the  old  road-way  behind  the  house  of  them  the 
said  defendants,  or  one  of  them,  as  aforesaid,  it  appear- 
ing by  evidence  to  them  the  said  M.  T,  R,  and  J.  that 
the  said  road-way  behind  the  house  aforesaid,  was  the 
sole  and  entire  way  to  the  same,  being  always  formerly 
used,  accustomed,  and  enjoyed  to  pass,  carry,  and  re- 
carry  through  the  same,  to  and  from  the  said  house 
aforesaid ;  and  they  the  said  M.  T.  R.  and  J.  did  also 
award  and  order,  that  the  said  defendants,  or  one 
of  them,  should  pay,  or  cause  to  be  paid,  to  the  said 
plaintiff  or  her  assigns,  the  sum  of  17/.  lOs.  of  lawful 
money  of  Great  Britain,  on  or  before.  Sec.,  for  damage 
and  loss  sustained  by  her,  on  account  of  the  road-way 
so  claimed  as  aforesaid ;  and  lastly,  the  said  M.  T.  £. 
and  J.  did  award  and  order,  that  the  said  plaintiff  and 
defendants,  on  payment  of  the  money,  and  perform- 
ance of  the  award  above  mentioned,  should,  in  due 
form  of  law,  execute  each  party  to  the  other  of  them, 
general  releases,  sufficient  for  the  releasing  by  each  to 
the  other  of  them,  her,  his,  or  their  executors  and  admi- 
nistrators, of  all  actions,  suits,  arrests,  quarrels,  con- 
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1789.  iroversies,  and  demands  whatsoever^  toacbing  and 
^J^^  concerning  the  premises,  or  any  matter  or  thing  relal- 
agaiMi  ing  thereto,  from  the  beginning  of  the  world  until, 
8cc. ;  and  the  said  plaintiff  protesting  that  the  said  de- 
fendants have  not,  nor  hath  either  of  them,  performed 
any  thing  specified  in  the  iaid  award  to  be  performed 
on  their  part,  for  replication  saith,  that  the  said  de- 
fendants did  not,  nor  did  either  of  them  pay,  or  cause 
to  be  paid  to  the  said  plaintiff,  the  said  sum  of  17/-  YOf. 
mentioned  in  the  said  award,  on  or  before,  &c.  therein 
also  mentioned,  according  to  the  form  and  effect  of 
the  said  award  ;  and  this,  8cc. 

Demurrer,  and  joinder  in  demurrer. 

The  demurrer  was  argued  by  Shepherd,  for  the  plain- 
tiff^ and  Gibbs,  for  the  defendant ;  the  latter  contend- 
ing that  the  award  was  bad,  as  it  attempted  to  give 
defendants  a  title,  whicfa^  from  the  face  of  the  award, 
they  did  not  appear  to  have. 

The  Court  thought  the  award  was  bad^  as  it  must  be 
taken  altogether.  The  objection  was»  that  the  award 
was,  that  the  defendants  should  be  deprived  of  ooe 
road,  and  should  have  another ;  whereas  it  did  not  ap- 
pear from  the  award,  that  the  defendants  had  any  legal 
title  to  the  road  granted  to  them,  the  award  not  stal- 
ing that  the  ground  of  the  road  belonged  to  either  of 
the  parties.     1  Roll.  Ab,  292,  was  cited. 

Judgment  for  defendant. 
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The  Dock  Company  at   Kingston-upon-Hui^l 

against  Huntington.  J  790. 

^^  Mick,  Term, 

^■^H  E  following  was  a  special  case  for  the  opinion  Under  a  clause 

of  the  court,  viz.  This  was  an  action  of  assump-  "^apa^^o/ 

'  ^  parliament,  ex* 

nt,  brought  to  recover  a  sum  of  13/.  claimed  by  the  empting  ships 

plaintiffs  from  the  defendant^  for  certain  duties  under  mentof  the 

the  Hull  Dock  Act,  in  part  of  which  claim  the  de-  X^^^l^^  °' 

fendant  paid  the  sum  of  6/.  lOs.  into  court,  whereby  **  ^^^  than 

a  balance  of  6i.  IO5.  was  the  whole  matter  m  dispute,  same  voyage 

The  cause  being  tried  at  the  last  summer  assizes  for  home%otwith. 

the  county  of  York,  before   Mr.  Justice  Wilson,   a  »i?'*^"K  «^^*» 

J  ^  '  ship  or  vessel 

verdict  was  found  for  the  plaintiffs,  with  6/.  \0$.  da-  might  go  out 

mages  (being  the  said  balance)  and  40s.  costs,  subject  a  loading  of 

to  the  opinion  of  this  court  upon  the  following  case ;  chandiaes™^ 

and  if  the  court  should  be  of  opinion  for  the  defend-  ^^^*  ****** 

vessel  having 

ant,  a  nonsuit  was  to  be  entered.    That  by  an  act  of  cleared  out  of 

parliament,  passed  in  the  fourteenth  year  of  the  reign  1^^^^  cargo' of 

of  his  present  majesty,  intitled  '*  An  act  for  making  8*^  ^'  ^ 

and  establishing  public  keys  or  wharfs  at  Kingston'  co^Atoi Africa, 

upon-Hull/*  8cc.     The  several  persons  therein  named,  charged,  and 

were  incorporated  by  the  name  of  "  The  Dock  Com-  ^^^^^ 

pany  at  Kinsston^upon^HulL"    And  by  the  same  act  tot  LowUms 

.  ,  m  .  discharged  the 

it  is,  amongst  other  things,  enacted.  That  in  consider-  8ameatz;<m<ieMi, 

ation  of  the  great  charges  and  expences  which  the  cargofor !»»)/, 

making,  building,  erecting,  and  providing  the  bason,  ^^  ^*"t //!Si? 

or  dock  key  or  wharf,  reservoirs,  sluices,  bridges,  roads,  constituted  two 

and   works  therein   mentioned,  and  the   supporting,  es^  and  not 

maintaining,  and  keeping  the  same  in  repair  for  the  ^***V^  ^^^  *^*' 
future,  would  amount  unto,  there  should  be  payable 
and  paid,  from  and  after  the  31st  December ,  1774,  to  the 
said  company,  or  their  collectors  or  deputies,  for  their 
use,  for  every  ship  or  vessel  (the  king's  ships  of  war, 
and  other  ships  and  vessels  employed  in  his  majesty's 
service  only  excepted)  coming  into  or  going  out  of 
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1 790.        the  harbour,  bason,  or  dock  withiD  the  port  of  Kings- 
The  Dock     ton-uppn-Hull,  OF  unlading  or  puttiug  on   shore,  or 
^KisQBT  t*   lading  and  taking  on  board,  any  of  their  cargo,  or 
DPoN-HuLL     any  goods,  wares,  or  merchandizes,  withia  the  said  port, 
Huntington,  by  the  master  or  commander,  owner  or  owners  of  eveiy 
such  ship  or  vessel,  the  several  rates  or  duties  of  ton- 
nage (according  to  the  full  of  the  reach  and  burthen) 
thereafter    particularly   rated    and    described;    and, 
amongst  other  things ;  **  for  every  ship  or  vessel  trad- 
**  ing  between  the  said  port  of  Kingston- fipon-HulIf 
and  every  port  or  place  in  the  West  Indies,  North  or 
South  America,  Africa,  Greenland,  or  any  place  to 
the  eastward  of  the   ISlorth  Cape  of  Norway,  all 
places  within  the  Straits  of  Gibraltar,  and  all  islands 
'^  and  places  in  the  ocean  to  the  southward  of  Cape 
**  St.  Vincent  J  not  thereinbefore  named,  for  every  ton 
**  l5.  9d. ;  which  rates  or  duties  should  be,  and  were 
**  thereby  vested  in  the  Dock  Company,  as  their  own 
*'  proper  monies,  and  to  and  for  their  own  proper  use 
**  and  behoof,  for  the  purposes  aforesaid,  and  should 
be  paid  at  the  time  of  the  said  ships  or  vessels'  en- 
try inward,  or  clearance  or  discharge  outwards ;  or  in 
case  any  ships  or  vessels  should  not  enter  as  afore- 
''  said,  then  at  any  time  before  such  ships  or  vesseb 
'^  should  proceed  from  the  said  port,  at  the  Custom 
**  House  in  the  said  port,  so  as  no  ships  or  vesseb  should 
**  be  subject  or  liable  to  the  payment  of  the  same  rates  or 
**  duties,  or  any  of  them,  more  than  once  for  the  same 
**  voyage  bout  out  and  home,  notwithstanding  such  ship  or 
''  vessel  might  go  out  and  return  with  a  loading  of  goodt 
'*  or  merchandize-** 

In  the  year  17B3,  the  defendant  purchased  a  ship 
called  the  Providence^  belonging  to  Gainsbro\  but 
which,  at  the  time  of  such  purchase,  was  lying  at 
London,  from  whence  she  sailed  for  Rochfort,  and 
there  took  in  a  cargo  of  goods,  and  brought  the  same 
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to  Hull,     Od  her  arrival  at  Hull,  the  Dock  CompaDy        1790. 
claimed  duties  for  her  entry  into  the   port  of  Hull,     the  Dock 
which  the  defendant  paid.    On  the  9th  Oct.  1783,  the    ^^^^J^^J 
Providence  sailed  from  Hull  to  Rochfort,  and  returned    upon-Hull 
back  to  Hull  in  the  month  of  March  following  ;  and   Huntington. 
the  defendant,  on  the  ship's  entry  inwards,  also  paid 
dock  duties.     In  the  course  of  the  three  following 
years  the  Providence  sailed  ten  times  from  Hull  to 
Rochfort,    and  back   again:   the  defendant^  on   the 
ship's  entry  inwards  each  time,  regularly  paid  duties 
to  the  Dock  Company.    On  the  4<A  March,  1788,  the 
Providence  cleared  out  at  Hull  with  a  cargo  of  goods  for 
Mogadore,  on  the  coast  of  Afnca^  which  she  discharged, 
and  there  took  in  another  cargo  for  London  ;  discharged 
the  same  at  London,  and  took  in  a  cargo  for  Hull,  with 
which  she  arrived  at  Hull  on  the  ISth  October  following. 
The  question  for  the  consideration  of  the  court  isi 
whether  by  the  duties  made  payable  by  the  said  act, 
as  hereinbefore  stated,  the  plaintiffs  are  entitled  to  re- 
cover the  duty  of  Is.  9d»  a  ton^  as  for  a  voyage  to 
Africa,  or  only  the  duty  of  dJ.  a  ton,  which  latter  sum 
has  been  paid  into  court. 

Chambre,  for  plaintiff.  The  question  in  this  case 
is,  whether  this  is  to  be  considered  all  as  one  voyage. 
It  clearly  cannot :  the  discharging  the  cargo  at  Lon" 
don  and  taking  in  another,  made  it  two  voyages. 

Serj.  CocAe//,  for  the  defendant,  was  called  on  by  the 
court,  and  who  contended  it  was  to  be  taken  as  all 
one  voyage. 

The  Court,  however,  thought  it  two  distinct  voyages. 

Judgment  for  plaintiff. 
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^'^^^'  Wadham  against  Marlowe  (a). 

Mich.  Term, 

Debt  does  not  TkECLARATION  in  debt  on  an  indenture  of  lease 

bM^o^onthe  between  plaintiff  and  defendant,  for  rent  due  to 

reddendam  of  ^he  plaintiff  thcrecn.    The  defendant^  amongst  other 
ft  lease  forreiity 


\ 


accruing  after  the  commissioners'  assignment,  the  lessor's  assent  to  such  asngnment 
Tirtaallj  inclnded  in  the  act  of  parliament  aothoriMng  the  aadgnment  of  the  buikr^f 
estate.    Qu.  If  an  action  of  covenant  would,  in  such  case,  lie  against  the  baokmpt  (A). 

(a)  This  same  case,  or  rather,  only  the  judgment  in  it «  is  reported  is 
8  Bast,  314.  The  arguments  of  the  counsel,  howtm,  mmd  the  ju^not 
of  the  court  on  the  first  argument  of  the  case,  will  be  mefol,  and  winch 
inll  be  found  in  this  report. 

(b)  In  Boot  V.  Wilton,  S  JSoit,  311,  it  was  held,  that  nnmmpdl  5g 
against  a  lessee  from  fear  to  year,  upon  hit  agreement  to  pay  veat  daring 
the  tenancy,  notwithstanding  his  bankruptcy  and  the  occupation  of  Ui 
assignees  during  part  of  the  time  for  which  the  rent  accrued,  winch  wov 
pleaded  in  bar.  And  in  Milb  v.  AurM,  1  H.  Bh.  433  ;  4  T.  IL  9i,  it«« 
held  that  the  bankruptcy  of  the  tenant  was  not  pleadable  in  bar  to  an  aete 
of  covenant,  because  the  covenant  was  personal.  And  even  now,  after 
the  passing  of  the  49  Geo,  3.  c.  121,  s.  19,  unless  the  asugnees,  under  tk 
the  terms  of  that  act,  accept  the  lease,  the  bankrupt  wHI  be  fisUe  h  a 
action  of  covenant  for  rent  accruing  due  subsequent  to  the  liaiili  riiylrf 
Ccpebmd  v.  Stephens,  \  B.  &  A.  593.  By  the  49  Geo.  3,  c  121,  sec.  19, 
by  which  it  is  enacted^  '^  That  in  all  cases  in  wMch  a  commission  of  bank- 
rupt shall  be  sued  forth  against  any  person  after  the  pas^g  of  this  set^ 
and  such  person  shall  be  entitled  to  any  lease,  or  agreement  for  a  lesse, 
and  the  assignees  shall  accept  the  same,  and  the  benefit  therefrom,  as  part 
of  the  bankrupt's  estate  and  effects,  the  bankrupt  shall  not  be,  or  be 
deemed  to  be,  liable  to  pay  the  rent  accruing  due  after  inch  acceptance  of 
the  same  as  aforesaid ;  and  after  such  acceptance,  the  baidnropt  shall  sdl 
be  liable  to  be  in  any  manner  sued  in  respect  or  by  reason  of  any  sobie' 
quent  nou  observance  or  non  performance  of  the  conditions,  covenaoti, 
or  agreements  therein  contained  :  provided  that  in  all  such  cases  as  afore- 
said,  it  shall  be  lawful  for  the  lessor,  or  person  agreeing  to  tatke  snch 
lease,  his  heirs,  executors,  administrators,  or  assigns,  if  the  assigoeei 
shall  decline,  upon  their  being  reqmred  so  todo,  whetherthey  will  or  wiB 
not  so  accept  such  lease,  or  agreement  for  a  lease,  to  apply  by  petftiou  ts 
the  Lord  Chancellor,  Lord  Keeper,  or  Lords  Commissioners  of  the  Grest 
Seal,  prajring  that  they  may  dther  so  aocept  the  same,  or  deliver  up  the 
lease,  or  agreement  for  the  lease,  and  the  possession  of  the  preouses  de- 
mised, or  intended  to  be  demised,  who  shall  thereupon  make  such  older 
as  in  all  the  circumstances  of  the  case  shaU  seem  meet  and  just,  and  whkh 
shall  be  binding  on  all  parties." 

Under  this  section  the  general  assignment  does  not  rest  the  term  in  the 
assignees,  and  they  are  not  bound  to  accept  the  term.  1  Bmiu  &  AU. 
593.  Peahe,  236.  1  Btp.  223.  7  EoH,  335.  3  Cony.  340  ;  but  they 
should  make  their  election  promptly ;  and  having  once  madelty  they  i 
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pleas^  pleaded^  that  before  the  rent  became  due  he 
became  a  bankrupt,  stating  the  proceedings  in  the 
bankruptcy  specially^  and  among  others  the  assign- 
ment by  the  commissioners  to  the  assignee^  by  virtue 
whereof  the  said  assignee,  before  the  rent  became  due^ 
entered  on  the  premises^  and  was  possessed  thereof 
until  the  expiration  of  the  term.  The  plea  did  not  state 
the  plaintiff  accepted  rent  from  the  assignee,  or  assent- 
ed to  the  assignment.  The  plaintiff  demurred  generally 
to  this  plea^and  the  defendant  joined  in  demurrer. 

Baldwin,  for  the  plaintiff.  The  question  is,  whether 
a  man,  becoming  indebted  for  rent  after  his  bankrupt- 
cy, is  liable  to  pay  it.  It  has  been  the  uniform  opinion 
of  the  coart,  that  where  a  debt  becomes  due  after  the 
bankruptcy,  he  is  liable  to  it.  AyleU  v.  James,  22 
Geo.  III.  is  in  point 

abidt  by  that  dedaion.  Various  deeisions  hATe  taken  place  aa  to  what 
shall  amount  to  an  acceptance  of  the  lease  by  the  assignees.  The  act  of 
putting  op  the  bankrupt's  interest  in  the  lease  to  sale,  is  not  of  itself  suf- 
ficient to  midce  the  asngnees  liable.  Tvrrner  ▼.  Riekardton,  7  BoH,  335. 
But  the  acceptance  of  rent,  &c  4oeB,  \  B,  ii  A,  593.  And  any  inter- 
meddling with,  and  assuming  the  management  of  a  farm,  inll  render  them 
liable.  7  Taunt,  206.  The  entering  upon,  and  taking  possession  of  the 
bankrupt's  leasehokl  premises,  although  the  bankrupt's  ei^cta  are  upon 
those  premises,  and  the  aangnees  deliver  up  the  kejrs  immediately  after 
the  effects  are  sold,  is  sufficient  to  make  them  liable.  \  B.BtA,  303. 
Assignees  selling  the  bankrupt's  reversionary  interest  of  premises,  of 
which  he  has  also  a  lease,  amounts  to  an  acceptance.  2  Stark,  30R  And 
if  assignees  refuse  to  give  up  poaseiaion  of  premises,  this  will  be  proof  of 
acceptance.    2  Stark»  535. 

This  section  does  not  apply  to  collateral  securities,  or  to  an  assignee, 
but  is  conftned  to  the  caae  of  a  lessee  i  and  where  the  plaintiff,  a  lessee, 
assigned  his  term  to  the  dtlendant,  who  therenpou  gave  to  the  plaintiff  a 
bond  to  indemnify  him  against  the  rent  and  covenants  in  tbc  lease  ;  the 
bond  was  forfeited,  the  defendant  afterwards  became  bankrupt,  and  the 
assignee  accepted  the  lease :  held,  that  the  plaintiff  could  recover  on  the 
bond,  as  he  had  not  actually  made  any  payment  before  the  bankruptcy, 
and  was  therefore  unable  to  prove  under  the  commisrion ;  and  as  the 
court  considered  the  statute  49  Geo.  3,  c.  121,  s.  19,  not  to  apply  to  col- 
lateral securities  or  to  an  assignee,  but  to  be  confined  to  the  case  of  a  les- 
see.    Young  V.  Tayhr,  8  Taunt,  315. 

The  landlord  may  file  a  bill  to  compel  the  assignees  to  accept  or  not. 
1  Rtue  Rep.  445.     1  Mmddor,  76. 


601. 
1784. 

Wadham 

agahut 
Marlowe. 
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]  784.  But  the  Court  held  clearly  that  in  this  action  (which 

Wadbam  ^^  2"^  action  of  debt)  the  plaintiff  could  not  recover, 
i^oteK  ^  jg|)(  y^Q^  j^Qi  maintainable  after  assignment.  Cro. 
Jac.  334.  And  the  court  were  rather  inclined  to  think, 
that  if  it  had  been  covenant  in  the  case  of  bankmptcji 
the  lessee  would  not  have  been  liable.  Fide  Mayor  y. 
Steward,  1  Barnes,  6l.  But  as  to  this  they  gave  no 
opinion. 

N.  B»  The  parties  afterwards  desired  leave  to  have 
it  set  down  to  be  again  argued. 

Second  argument. 

Bearcroft,  for  plaintiBf.  On  the  former  argument 
counsel  was  prepared  only  to  argue  the  general  ques- 
tion ;  but  we  have  a  right  to  go  into  any  fault  in  the 
plea.  The  case,  Marsh  v.  Brace,  Cro.  Jae.  334,  was 
cited,  as  being  against  the  plaintiff;  but  that  case  was 
where  the  lessor  has  accepted  rent  from  the  assignee. 
Where  the  lessee  assigns,  the  lessor  has  two  strings  to 
his  bow.  He  may  call  upon  lessee  in  respect  of  pri- 
vity of  contract,  and  upon  assignee  in  respect  of  pii- 
yity  of  estate.  Walker  v.  Harris,  3  Co.  22.  There  the 
lessee  had  assigned,  and  the  plaintiff  brought  an  action 
of  debt  against  the  lessee,  and  it  was  held  that  the  ac- 
tion lay.  There  are  three  privities  between  the  lessor 
and  lessee,  viz.  1st,  of  estate ;  2d,  of  contract ;  3d,  of 
both :  and  the  privity  of  estate  remains  after  the  as- 
signment, therefore  debt  lies  till  he  has  accepted  the 
new  tenant  2  Saund.  181.  3  Mod.  325.  In  an  ac- 
tion of  debt  against  the  executor  of  the  original  les- 
see, it  was  held  maintainable  as  far  as  he  had  assets. 
Barnes*  notes.  Canton  v.  Graham.  Therefore  in  case 
of  a  common  assignment,  the  action  clearly  lies. 

The  next  question  is,  whether  the  action  is  main- 
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tainable,  the  defendant  being  a  bankrupt.    It  will  be        1784. 
said  the  bankrupt  has  delivered  up  hb  all,  and  the      wadham 
land  itself;  therefore  it  would  be  hard  if  he  should  be      ,/*^**^„ 
now  called  upon.    The  same  argiunent  would  apply 
in  the  case  of  a  common  assignment  by  him.    The 
act  of  bankruptcy  is  his  own  act  in  general.    The  ge- 
neral principle  is,  that  where  the  certificate  discharges 
a  debt,  it  must  be  due  before  the  act  of  bankruptcy. 
This  rent  was  due  after  the  certificate.    In  AyUtt  v. 
James,  Mich,  22  Geo.  III.  C.  B.  where  the  defendant 
pleaded  his  discharge  under  the  insolvent  debUnv'  act 
(to  an  action  of  covenant) ;  yet  even  in  that  case  it 
was  held,  the  defendant  was  not  to  be  discharged. 

Haywood,  for  the^^fendant.  The  rent  must  be  paid 
out  of,  and  not  for  the  land.  Where  there  is  no  ex- 
press covenant  to  pay,  and  the  land  is  out  of  the  les« 
see's  possession,  an  action  will  not  lie.  The  redden^ 
dum  will,  in  some  cases,  imply  a  covenant  to  pay,  but 
not  after  he  is  out  of  possession.  There  is  a  great 
difference  between  an  express  covenant,  and  an  implied 
covenant  on  the  reddendum.  1  Sid.  447,  is  in  point. 
This  is  upon  the  reddendum.  2  Brownl.20.  Marsh  v. 
Brace,  2  Bulsi.  151.  Lit.  Rep.  53.  But  admitting 
the  whole  of  Mr.  BearcrofCs  argument,  there  are  only 
two  ways  in  which  privity  of  contract  may  be  disposed 
of.  It  may  be  transferred  by  act  in  law,  or  wholly 
destroyed.  The  assignees  are  the  personal  represen- 
tatives of  the  bankrupt  to  all  intents.  A  contract 
for  goods,  to  be  paid  for  at  a  certain  day,  is  destroyed 
by  the  bankruptcy.  The  assignees  are  in  the  same  situa- 
tion as  executors ;  it  must  be  presumed,  they  have  ac- 
cepted the  term,  and  if  so,  the  bankrupt  has  no  longer 
the  possession :  he  is  exonerated  from  all  personal 
contracts.  The  privity  of  contract  is  totally  destroyed. 
This  action  is  upon  the  reddendum,  and  the  rent  must 
be  taken  to  arise  only  under  the  reddendum.    3  Co.  22. 


Mabix>w«. 
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1 784.  Plow.  7 1 .  Na^,  75.  I  Roll.  Ab.  236.  Where  a  mao 
Waduas  ^^  deprived,  by  act  of  law,  ci  that  out  of  which  the 
reat  isMies^  he  ia  no  longer  liable.  Hob.  92*  The 
commisBion  is  aa  act  of  law.  1  Jtk.  69.  7  f^in.  84. 
4  Burr.  d4d9,  46,  are  id  point.  All  the  bankrupt 
acts  are  supposedl  to  be  agatnst  tiie  bankrupts.  The 
insolvent  debtocs*  acts  are  id  favour  of  insolvents; 
therefore  the  case  in  the  CooEimoB  Pleas  does  not  apply. 
All  the  world  are  auppoeed  parties  to  an  acft  of  parlia^ 
nent ;  aad  this  assignment  being  under  the  bankrupt 
acts,  it  is  as  if  the  plaiDtiff  had  joined  in  the  assign* 
■lent. 

Bearcroft,  in  reply.  This  is  not  an  express  cove- 
nant, but  only  a  covf  naurt  in.  k^ite|^  J  deny  that  it  is  an 
assent  to  pay.  All  the  cases  I  eiled  were  of  debt.  It 
is  then  argued^  that  the  notice  and  the  acceptance  of 
the  assignment  are  the  same  thing*  I  admit  that  ac- 
ceptance is  notice,  but  the  coaverse  does  not  hold« 
In  March  v.  Brace  there  was  an  acceptance.  It  is 
begging  the  question,  when  it  is  argued  that  this  is 
the  act  of  (he  law.  It  would  be  so  if  the  defendant 
was  no  way  accessary  to  it,,  bat  it  is  from  his  own  act; 
and  sko  man  shall  take  advantage  of  his  own  wrong. 
He  cited  Mayor  v.  SUmart,  4  Bwr.  2439* 

Lord  Mamfield  gave  the  opinion  of  the  court.  He 
iir^it  stated  the  case»  and  then  said»  that  two  points 
have  been  argued  at  the  bar  on  the  part  of  the  plain- 
tiff; Isty  that  if  there  had  been  no  bankruptcy  in  the 
case^  but  the  defendants  had  assigned  the  lease  to  a 
third  person,  yet  that  he  would  have  been  answerable 
in  debt  for  the  rent,  unless  plaintiff  had  accepted  rent 
from  the  assignee.  2d,  That  the  commission  of  bank- 
ruptcy, and  the  assignment  under  it,  beii^  founded  on 
an  act  done  by  defendant  himself,  (vi^)  the  act  of  the 
bankruptcy,  shall  operate  only  as  an  assignment  made 
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by  derenchint;  smd^  therefore  be  rs  stfll  liable  to  an  17B4. 
actioa  of  debt  for  tbe  rent,  tbe  plea  not  Iraving  staled  wImAM 
the  plarntiif  arecepfed  any  rent  ftom  tbe  aMfgoee.  As  i^^SSwe 
to  the  first  pointy  we  do  not  thhik  it  necesMnrj  that  there 
should  be  an  actual  acceptance  of  t^nt  from  the  as- 
signee by  the  lessor,  to  discbarge  the  lessee  from  the 
action  of  debt,  which  he  is  Uable  to  on  the  reddendum ; 
bat  any  assent  to  the  assignment  will  have  the  same 
effect.  The  action  of  debt  is  founded  not  simply  on 
the  demise,  but  on  tbe  subsequent  enjoyment ;  and  it 
is  not  necessary  in  snch  an  action  to  state  the  deed  at 
all.  This  point  was  much  discussed  and  considered 
in  the  case  of  Warren  ▼•  Conseit,  Ld.  Ray.  1500,  where 
it  was  agreed  that  nil  debet  was  a  good  plea  in  an  ac* 
tion  of  debt  for  rait,  because  the  specialty  was  only 
inducement,  and  the  plaintiff  need  not  set  oat  the  in- 
denture. What  shall  be  deemed  to  be  an  enjoyment 
by  the  lessee,  is  very  much  a  question  at  law.  Tbe 
lessee  cannot,  by  his  own  act  (without  the  assent  of 
the  lessor),  destroy  the  tenancy ;  and  therefore  till  such 
assent  Is  given,  tbe  lessor  may  avow  on  the  lessee  as 
his  tenant,  notwithstanding  an  assignment  has  been 
made,  and  the  assignee  is  actually  in  possession  of  the 
land.  Upon  such  an  avowry,  evidence  of  enjoyment 
by  the  assignee,  (not  accepted  rent  by  the  hmdiord) 
would  be  proof  of  enjoyment  by  the  lessee.  For  the 
defendant  it  was  insisted,  that  notice  alone  to  the 
landlord  of  the  assignment  was  sufficient  to  discharge 
the  lessee  from  the  action  of  debt  Bert  we  think  none 
of  the  cases  cited  warrant  that  position.  In  1  Brownt. 
22,  and  Cro.  Jac  334,  acceptance  of  rent  from  the  as- 
signee is  stated  i  and  in  1  Sid.  447  (which  is  a  very 
short  and  incorrect  note),  it  muH  be  understood  that 
there  was  an  acceptance  of  rent,  or  an  assent  to  the 
assignment  by  the  landlord.  And  in  2  Sound.  IBI, 
which  was  an  action  of  debt  against  an  assignee  before 
acceptance,  it  was  held  that  the  lessor  might  sue  either 
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1784.  the  lessee  or  assignee.  In  the  present  case,  neither 
Waduam  acceptance  of  rent,  or  any  assent  by  the  landlord  to 
uSiLowB.  ^^  assignee,  is  stated  in  the  plea ;  and  therefcnre  if  the 
assignment  under  the  commission  has  no  other  effect 
than  an  assignment  by  the  lessee  himself,  we  think 
that  the  defendant  would  be  liable  to  pay  the  rent  in 
this  action.  This  brings  the  case  to  the  second  ques- 
tion, viz.  what  is  the  effect  of  the  assignment  under 
the  commission  of  bankruptcy  i  Only  two  cases  have 
been  cited  applicable  to  this  point ;  for  Ayleti  ▼•  Jamet, 
in  the  Common  Pleas,  is  rery  distinguishable  from  the 
present,  in  the  pleadings  as  well  as  in  the  question 
before  the  court.  The  two  cases  are  Mayor  v.  Stewart, 
in  Bunom  and  Cantree  y.  Graham,  1  Barnes,  69*  The 
case  of  Mayor  y«  Stewart  was  determined  on  a  differeot 
point,  (namely)  that  the  covenant  on  which  the  action 
was  brought,  was  a  distinct  and  independant  covenant, 
which  ran  with  the  land.  But  a  strong  (though  better) 
opinion  was  delivered  by  Mr.  Justice  Yates  on  this 
point ;  that  as  by  the  commission,  &c.  the  bankrupt  is 
divested  of  his  whole  estate,  and  rendered  incapable  of 
performing  the  covenant ;  it  would  be  a  hardship  on 
him  if  he  should  remain  still  liable  to  it,  when  he  is 
disabled  by  the  act  of  parliament  from  performing  it. 
The  court  afterwards  adopted  that  opinion,  and  said, 
that  in  a  case  between  the  lessor  and  lessee,  it  might 
have  seemed  hard  to  leave  the  lessee  liable  to  cove- 
nants, when  an  act  of  law  had  divested  him  of  the 
emoluments,  and  vested  them  in  his  creditors.  In 
Cantrel  v.  Graham,  the  court  made  a  direct  determina- 
tion on  the  point,  in  a  MS.  note,  from  whence  I  shall 
cite  it.  The  case  is  called  Canter  v.  Graham ;  and 
there  it  is  said,  that  Seijeant  Skynner  moved  that  de- 
fendant might  be  discharged  on  common  bail.  It  ap- 
peared that  defendant,  in  1727,  had  taken  a  house  by 
lease,  of  the  plaintiff.  Canter,  for  nine  years  (with  the 
usual  covenants) ;  that  after  three  years  he  left  it,  and 
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oQe  Gukin  lived  in  it,  who  paid  rent  to  the  plaintiff;        1784. 
that  in  1733,  defendant  became  bankrapt^  and  his  cer-      Wadhax 
tificate  was  allowed  and  confirmed ;  and  this  action      f,g[!^^^^ 
was  brought  against  defendant  for  the  rent  of  the  two 
last  years  of  the  term,  which  had  been  incurred  since 
the  allowance  of  the  certificate.    The  court  said,  by 
the  bankruptcy  the  lease  became  vested  in  the  com- 
missioners, and  is  by  them  assigned  to  the   assig- 
nees ;   so  that  from  that  time  the  defendant  ceased 
to  be  tenant  of  the  premises,  and  therefore  he  can- 
not be  chargeable  for  the  rent  afterwards  incurred; 
and  the  defendant  was  discharged  on  common  bail* 
The  counsel  for  the  plaintiff  endeavoured  to  impeach 
the  authority  of  this  case»  by  saying,  the  court  might 
discharge  the  defendant  on  common  bail,  as  a  case  of 
hardship ;  but  at  that  time  the  court  would  not,  against 
a  positive  affidavit  of  debt,  have  discharged  the  de- 
fendant on  common  bail,  unless  they  had  thought  the 
law  was  clearly  with  him ;  and  it  is  manifest,  from  the 
words  in  which  the  judgment  was  given,  that  it  was 
founded  wholly  on  the  strict  law  of  the  case,  and  not 
on  any  circumstances  to  govern  the  discretion  of  the 
courL    Legal  reason  is  strong  with  the  determination ; 
for  the  estate  is  transferred  and  vested  in  the  assignees, 
by  virtue  of  the  act  of  parliament  respecting  bank- 
rupts ;  and  every  man*s  assent  is  virtually  included  in 
an  act  of  parliament,  and  therefore  it  is  equivalent  to 
an  express  assent.     It  was  admitted  on  the  part  of  the 
plaintiff,  that  if  the  estate  were  divested  out  of  the 
lessee,  particularly  by  the  act  of  law,  without  any  fault 
of  his,  he  would  be  discharged.    This  case  must  be 
so  considered ;  for  though  the  commission  is  founded 
on  an  act  originally  done  by  defendant  (viz.  by  the 
act  of  bankruptcy),  yet  the  commission  and  assign- 
ment, by  virtue  of  the  acts  of  parliament,  are  the  ac- 
tual and  immediate  cause  of  divesting  the  estate  out 
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1784.       of  the  bankrupt  H  injmre  mn  remotm  eaum  mdproximm 
WADiujf     ^pectatur.    Tiierefare  we  ate  aU  of  opioion  tbene  mast 
he 


**^*^"'  Judgment  for  defendaul. 

!  Bullock  €^ainH  Dommitt. 

IiLir'Ste^  'nECLARATiON  io  covraaol  on  an  iodeotve  of 
by  the  ]«nee  lease,  between  plaintiff  and  «/.  Carbilt,  the  de- 

S^Eueif  and  Idi  feudant  being  atsignee  of  John  Carinli^  for  a  breach  of 
{g^^f^^^ij^  <x>venant,  that  lessee  and  his  ass^ns  wooM,  ^nag 
pmniMtwitiu   the  term,  at  his  and  their  own  proper  coats  and 
tion^b  bound    charges^  wcU  and  soficiently  repair,  aphoU,  sapport, 
J^jJJglJI^^  sosUin,  mainUin,  glaze,  pave,  purge,  empty,  cleanse, 
v^b^  finu  ^^^*  amend,  and  keep  the  said  messuage  or  t«enient 
and  premises  thereby  demised,  and  every  part  Ihereof, 
with  the  appurtenancei  and  the  pavement,   as  weU 
within  ihe  said  premises  m&  wiihooit  in  Uie  street,  so  fiur 
as  thereunto  appertaioeth ;  and  aU  and  every  the  pipes, 
wydraughts,  sinks,  privies,  gutters,  and  glass  windows 
to  the  said  premises  belonging,  or  in  anywise  apper- 
taining, in,  by,  and  with  all  and  all  manner  of  needful 
and  necessary  reparations  andameodmaols  whatsoever. 

Plea,  that  the  said  messuage  or  tenement  hereiofoie, 
to  wit,  on  the  fiOth  day  of  SepUmbfr,  in  die  year  of 
our  Lord  1794,  was  by  mere  accidents  and  against  the 
will,  and  without  the  neglect  or  default  of  the  said  de- 
fendant, or  his  servants  or  funily*  that  is  to  say,  by 
means  of  a  fire  which  accidentally  broke  oat  in  a  house 
adjoining  to  the  said  messuage  or  tenement  so  demised 
as  aforesaid,  and  communicated  from  such  adjoining 
house  to  the  said  demised  messuage  or  tenement,  burnt 
down,  consumed,  and  destroyed  by  fire,  asid  has  not 
since  been  rebwit;  and  that  the  said  defendant  hath, 
from  time  to  time,  «nd  at  all  times,  soioe  he  the  said 
James  so  as  aforesaid  became  and  was  possessed  of 


TEMP.  LORD  MANSFIELD,  &c.  609 

and  entitled  to  the  said  demised  premises,  with  the  ^79o« 
appurtenances,  under  and  by  virtue  of  the  said  demise  Bullock 
and  assignment,  when,  where,  and  as  often  as  need  or  dommitt. 
occasion  hath  been  and  required,  at  his  own  proper 
costs  and  charges,  well  and  sufficiently  repaired,  up- 
held, supported,  sustained,  maintained,  glazed,  pared, 
purged,  emptied,  cleansed,  scoured,  amended,  and  kept 
the  said  demised  messuage  or  teoemeDt  and  premises, 
and  every  part  thereof,  witb  the  appurtenances,  and  the 
pavements,  as  well  within  the  said  preaiiset  as  wiihoat 
in  the  street,  so  far  as  thereunto  appertained,  all  and 
every  the  pipes,  wydfaraioghts,  «iilcs,  privies,  gutters, 
and  glass  windows  to  the  said  premises  belonging,  or  in 
anywise  appertaining,  in,  by,  and  with  idl  and  all  man- 
ner of  needful  and  necessary  reparations  and  amend- 
ments whatsoever,  save  and  except  only  the  said  mes- 
suage or  tenement  so  burnt  down,  consumed,  and.  de- 
stroyed by  fire  as  aforesaid,  since  the  same  has  been 
so  burnt  down,  consumed,  and  destroyed  by  five  as 
aforesaid,  according  to  the  form  and  effect  of  the  said 
indenture,  and  of  the  said  covenant  of  the  said  John 
Carbill,  so  by  him  made  in  that  behalf  as  aforesaid, 
in  manner  and  fern  as  by  the  said  John  Bullock  hath  in 
his  said  declaration  in  that  behalf  above  alleged ;  and 
this  he  is  ready  to  verify,  8cc« 

Demfurrer,  and  joinder  in  demurrer. 

Shepherd,  for  the  plaintiff.  The  defendant  was  bound 
to  repair,  at  all  events.  ^11. 27#  If  the  lessee  is  bound 
by  a  covenant  to  repair,  he  shall  do  it,  notwithstand- 
ing all  accidentfi.  Z>^.  33.  2  Show.  401.  Browm\» 
Quilier,  fi  Com.  Rep.  627.    2  Shower's  Rep.  420. 

Woody  for  defendant,  admitted  he  could  not  distin- 
guish this  case  from  those  cited ;  and 

The  Court  gave 

Judgment  for  plaintiff. 
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^797.  Edwards  against  Wilson. 

TrMtf  Term. 

Anactofpar-    TkECLARATION  States,    that  whereas   the  said 


rifing  tnuiees  plaintiflT,  OD,  Slc,  and  long  before   was»   and 

£.*25Sh!!^  from  thenceforth  hitherto  hath  been,  and  still  is,  clerk 
to  lell  waiie      to  the  commissioners  actinir  in  the  execation  of  a  cer- 

landi  to  defrmy 

tlieeipeiioesof  tain  act  of  parliament,  passed  in  the  S2d  year  of  the 

meati, luidto"  ^^S^  ^^  his  present  majesty,  intitled   ^'  An  act  for 

ttS^finom^  "  paving*  cleansing,  lighting,  and  otherwise  improv- 

nidi  nlet  in  ^^  ing  the  Streets^  lanes,  and  other  public  passages  and 

Aejihiai  think  ^'  places  Within  the  borough  of  Derby,  and  for  selling 

J^^JlJ^j^  *'  a  certain  piece  of  waste  ground,  situate  within  the 

pMctoftheact  *«  said  borough^  called  Nuns  Green,  towards  defraying 

Into  C9I6COhOO, 

doet  notaatho-  ^  the  expeuce  of  the  said  improvements ;"  and  the  said 
expend  soeh  defendant,  during  all  the  time  aforesaid,  was,  and  still 
"mSad  *rf  '**  ^^^  ®^  ^^  trustees  appointed  by  virtue  of  a  certain 
buliii  puttA-  other  act  of  parliament,  made  and  passed  in  the  eighth 
if  peMed,  *  y^cuT  of  the  reign  of  his  present  majesty,  intitled 
2|3J^^2^*  '*  An  act  for  selling  part  of  a  green,  called  Nuns  Green, 
<»■  to  ^  P^Br-  *«  in  the  borough  of  Derby,  in  the  county  of  Derby,  and 
fimneract.        '*  for  applying  the  money  arising  from  the  sale  thereof 

^'  in  the  improvement  of  the  remaining  part  of  the 
^'  said  green,  and  for  other  purposes  therein  mention- 
''  ed,**  for  putting  the  said  last  mentioned  act,  and  the 
several  powers  therein  contained,  in  execution.  And 
whereas  also,  ^fter  the  passing  of  the  said  several  acts 
of  parliament,  and  whilst  the  said  plaintiff  was  such 
clerk  to  the  said  commissioners  as  aforesaid,  and  whilst 
the  said  defendant  was  such  trustee  as  aforesaid,  to 
wit,  8cc.  at,  &c.,  the  commissioners  acting  in  execa- 
tion of  the  said  act  of  the  thirty-second  year  of  the 
reign  of  his  present  majesty,  did,  in  due  manner,  give 
notice  to  one  J.  T.,  one  of  the  trustees  appointed  in 
the  said  act  of  the  Bth  year  of  the  reign  of  his  present 
majesty,  and  who,  as  such  trustee,  had  acted  in  the 
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trusts  in  such  act  mentioned  (there  being  at  the  time  1797. 
of  giving  such  notice,  no  clerk  to  the  trustees  appoint-  edwards 
ed  in  or  by  virtue  of  the  said  last  mentioned  act) ;  ^"^^ 
that  the  trustees  appointed  in  and  by  virtue  of  the  said 
act  of  parliament,  made  and  passed  in  the  eighth  year 
of  the  reign  of  his  present  majesty,  should,  and  they 
were  thereby  required  to  make  and  deliver  to  the  plain- 
tiff, their  treasurer  and  clerk,  a  true,  fair,  and  particu- 
lar account  in  writing,  of  all  money  which  should  have 
been  by  the  said  trustees  from  time  to  time  received 
by  virtue  of  the  said  act  of  the  eighth  year  of  the 
reign  of  his  present  majesty,  and  how,  to  whom,  and 
on  what  account  such  money  had  been  paid,  together 
with  the  proper  receipts  and  vouchers  for  such  pay- 
ments, which  said  notice  had,  in  due  manner,  been 
agreed  to,  and  subscribed  by  the  commissioners  pre- 
sent at  a  certain  public  meeting  of  the  commbsioners, 
acting  in  execution  of  the  said  act  of  the  d£d  year  of 
the  reign  of  his  present  majesty,  duly  held  ak  8cc.  on  8cc. 
the  number  of  commissioners  present  at  such  meeting 
amounting  to  seven ;  andfurthir,  that  the  trustees  ap* 
pointed  in  or  by  virtue  of  the  said  act  of  the  eighth  year 
of  the  reign  of  his  present  majesty,  did  not  under  their 
hands,  nor  under  the  hands  of  any  five  or  more  of  them, 
within  one  month  next  after  such  notice  given  by  the  said 
commissioners  to  the  said  J.  T.  as  aforesaid,  make  up  or 
deliver  to  the  said  plaintiff,  a  true,  fair,  and  particular 
account  in  writing  of  all  mofiey  which  had  been  by  the  said 
trustees  from  time  to  time  received  by  virtue  ofthe^said  act 
of  the  eighth  year  of  the  re^n  of  his  present  majesty,  and 
how,  to  whom,  and  on  what  account  such  money  had  been 
paid,  but  on  the  contrary  thereof  wholly  refused  and 
neglected  so  to  do,  contrary  to  the  form  of  the  said  act 
of  the  thirty -second  year  of  the  reign  of  his  present  ma- 
jesty ;  and  further,  that  the  trustees  appointed  in  or 
by  virtue  of  the  said  act  of  the  8th  year  of  the  reign 
of  his  present  majesty,  from  time  to  time  received  by 
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1797*  virtue  of  the  same  act,  divers  mms  of  money,  amoaiil- 
gp^^^,^  ing  in  the  whole  to  a  large  sam  of  money*  to  w]i»  &c.  U> 
wit)  aty  tec.  and  thai  the  money,  which  at  the  time  of 
giving  inch  notice  asaforesaid*  remained  in  their  bands, 
upon  the  balance  of  the  account  of  the  money  received 
and  paid  by  the  said  trustees,  by  virtue  of  the  said  last- 
mentiooed  act,  amounted  to  a  large  sum  of  money,  to 
wit,  the  sum  of  &c.  to  wit,  at  fcc. ;  of  which  said  se- 
veral premises  the  said  defendant  afterwards,  and  after 
the  expiration  of  one  month  from  thetimeof  giTUSgsncb 
notice  as  aforesaid,  to  wit,  on  &c.  had  notice,  whereby, 
and  by  force  of  the  said  act  of  the  d£nd  year  of  the 
reign  of  bis  present  majesty,  an  action  hath  accrued 
to  the  said  plaintiffj  as  such  clerk  as  aforesaid,  to  de- 
mand and  have  of,  8ic.  frofli  the  said  defendant,  as 
such  trustee  as  aforesaid,  on  behalf  of  all  the  said 
trustees,  the  said  sum  of,  &€•  being  the  money  remaiB- 
ing  in  the  hands  of  the  said  trustees^  upon  the  babnoe 
of  such  account  as  aforesMd,  parcel,  be  There  wde 
also  covints  for  money  bad  and  recetved  as  trustee,  Cdc 
and  on  an  account  stated.  To  this  declaration  the 
defendant  pleaded  the  general  isaae,  mU  debit,  la 
JBas^^r  Term,  1796,  by  a  rule  of  his  majesty *s  court  of 
King's  Bench,  made  in  this  caase,  it  was  ordered,  that 
the  judgment  which  had  been  signed  in  thb  cane 
should  be  set  aside,  the  defendant  undertaking  to  ad- 
mit every  thing  necessary  for  bringing  on  Ifae  question, 
via.  whether  there  was  any  balance  in  the  hands  of  the 
trustees  under  the  fonner  act  of  parliament  at  the  time 
of  bringing  the  action,  which  is  to  depend  »poa  the 
question,  whether  the  sum  of  94/.  I7i.  7d.  being  the 
expence  incurred  in  of^posing  the  late  aclp  ought  to  be 
allowed  to  the  trustees  under  the  former  act,  or  ought  to 
be  recovered  in  this  action,  as  a  balance  in  the  haadsof 
the  treasurer,  and  that  he  the  said  defendant  is  a  Ims- 
tee,  against  whom  an  action  may  be  brought  under 
the  last  act. 
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The  cause  came  on  to  be  triad  at  tba  last  sonuner       1797* 
assizes,  before  Mr.  Justice  BuU^,  ffhexx  the  following      epwards 
case  was  made  for  the  opinioa  of  the  court,  viz.  in  8th       w^^^,, 
Geo.  IIL  an  act  of  parliament  passed,  intituled,  '^  An 
''  act  for  selling  part  of  a  green,  c^led  Nuns  Green,in 
**  the  borough  of  Derby,  and  for  applying  the  money 
**  arising  from  the  sale  thereof  in  the  improvement  of 
"  the  remaining  part  of  the  said  greep,  and  for  other 
*'  purposes  therein  mentioned;"  reciting  that  there  was 
within  the  borough  of  -Derby ^  in  the  county  of  Derby, 
a  certain  piece  of  ground,  called  Num  Greien,  contain- 
ing by  estimation  £oxty-«ight  acres,  or  thereabouits,  on 
which  the  fueeholders,  owners,  and  occupiers  of  mes- 
suages, lands,  and  tenements,  and  burgesses  within 
the  said  boroiigh>  had  right  of  common.    Also  recit- 
ing, that  several  spiall  buildings  had  lately  been  erect- 
ed thereupon,  ^ojid  great  damage  had  been  done  to  the 
said  green  by  persons  digging  grav^  thereout,  to 
Uie  no  spQiall  detrimwt  apd  loss  of  the  ireeholders, 
occupiers,  and  horgj^se^^  having  right  of  common 
thereon^  as  well  as  to  the  pr^udice  of  the  health  of 
the  inhabitants  of  t^e  said  borough,  by  reason  of  the 
sti^gnated  water  and  other  nuisances '    Also  reciting 
that  the  said  .borough  was,  by  the  increase  of  trade, 
become  very  populAu;^,  ai;id  that  there  was  a  want  of 
more  dwelling  houses  for  the  inhabitants.    Also  recit- 
ing  that  if  the  said  nuisances  and  incroachments  on  the 
said  |;reen  were  removed  and  prevented,  and  power 
given  to  sell  pact  thereof,  for  the  purpo^  of  erecting 
dwelling  bouses  and  buildings  thereon,  an4  the  money 
arising  fro»i  jsucjk  ;sale  were  applied  in  riempving  the 
said  nuisances  and  inqrgachments,  it  wopld  greatly 
tend  to  the  benefit  and  advantage  of  the  said  freehold- 
ers, owners,  occupiers,  and  burgesses,  as  well  as  of  the 
other  inhabitants  of  the  said  borough ;  it  was  therefore 
enacted,  that  the  mayor  and  recorder  of  the  borough 
of  Derby,  for  the  time  being,  the  Right  Hon.  Lord 

2sd 
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Edwardi  ^6  defendant  in  this  action,  and  forty-oine  other  per- 
v^uoir.  ^^°^>  ^^^  thereby  appointed  trustees  for  putting  the 
said  act  into  execution.  It  is  also  enacted,  that  such 
part  of  the  said  "Sum  Green  as  extends  in  length  from 
the  late  dwelling  house  of  Gilbert  Ckeikire,  Esq.  to  the 
dwelling  house  of  George  Manifold,  in  depth  not  ex- 
ceeding forty-five  yards,  should  be  vested  in  the  said 
trustees  and  their  successors  for  ever,  freed  and  dis- 
charged from  all  right,  title,  or  interest  whatsoever, 
which  the  freeholders,  owners,  and  occupiers  within^ 
and  burgesses  of  the  said  borou^  of  Derby,  or  aoj 
other  person  or  persons,  could  or  might  have  in  or  to 
the  same^  or  any  part  thereof;  in  trust  nevertheless  to 
sell  and  convey  the  same,  in  the  manner  and  for  the 
purposes  thereinafter  mentioned.  It  tvas  further  en- 
acted, that  the  said  trustees,  or  any  nine  or  mare  ofthem, 
should  or  might,  out  of  such  monies  as  should  arise  from 
the  sale  of  the  said  ground,  in  the  first  place  pay  and  dis- 
charge  all  the  expences  of  obtaining  the  said  act,  and  af 
terwards  in  removing  and  taking  away  the  pinfold,  setting 
up  the  same  again,  and  of  removing  and  taking  away  ell 
other  buildings,  and  all  inclosures,  and  other  tficroodU 
ments  whatsoever,  and  of  improving  the  remaining  part  of 
the  said  Nuns  Green,  and  of  defraying  all  other  expences 
attending  the  execution  of  the  said  act, in  such  manner  as  tie 
said  trustees,  or  any  nine  or  more  of  them,  should  think 
most  useful  and  ben^cial  to  all  parties  interested  therein. 
It  was  further  enacted,  that  it  should  and  might  be 
lawful  to  and  for  the  said  trustees,  or  any  nine  or  more 
of  them,  and  they  were  thereby  authorised  and  em- 
powered, to  level  and  fill  up  all  the  pits  and  unevoi 
places  of  the  said  green,  and  to  ornament  and  improve 
the  same  in  such  manner  as  they  should  think  most 
advantageous  and  beneficial;  and  that  all  the  pro- 
ceedings of  the  said  trustees  should  be  entered  in  a 
book  or  books  to  be  kept  for  that  purpose,  and  to  be 
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signed  by  the  said  trustees,  or  any  nine  or  more  of  1797- 
them,  or  their  clerk  for  the  time  being.  And  it  is  Edwards 
further  enacted,  that  from  and  after  the  passing  of  the  \^l^lf^ 
said  act,  the  part  of  the  said  Nuns  Green  remaining 
unsold,  should  be  and  remain  a  common,  on  which 
the  freeholders,  owners  and  occupiers  of  houses,  lands, 
and  tenements,  and  burgesses  of  the  said  borough* 
should  have  right  of  common.  That  the  trustees,  in 
pursuance  of  the  said  act,  soon  afier  the  passing 
thereof,  disposed  of  the  whole  of  such  part  of  the 
ground  which  was  vested  in  them,  and  directed  to  be 
sold,  and  from  time  to  time*  from  the  passing  of  the 
said  act  down  to  the  year  1791»  continued  to  act  in 
the  execution  of  the  trusts  of  the  said  act,  and  ex- 
pended the  money  arising  from  such  sales,  pursuant 
to  the  directions  of  the  said  act.  In  the  year  1791^  a 
bill  was  depending  in  parliament  for  paving,  cleansing, 
lighting,  and  otherwise  improving  the  streets,  lanes# 
and  other  public  passages  and  places  within  the  said 
borough  of  Derby,  and  for  selling  a  certain  piece  of 
waste  ground,  situate  within  the  said  borough,  called 
Nuns  Green,  towards  defraying  the  expences  of  the 
said  improvements.  About  2,000  persons  had  right  of 
common  on  this  Nun's  Green ;  that  about  1,600  per^ 
sons  signed  a  petition  to  parliament  for  the  bill,  and 
about  1,100  persons  signed  a  petition  to  parliament 
against  it,  many  having  signed  both  for  and  against 
it.  In  January,  179i>  thirteen  of  the  trustees  of  the 
8th  Geo.  Hi.  by  an  advertisement  in  the  Derby  papers, 
called  a  meeting  of  the  trustees,  to  take  into  consider- 
ation so  much  of  the  report  of  the  committee  ap- 
pointed to  prepare  a  plan  for  more  effectually  paving 
and  lighting  tbe  streets  of  the  said  borough,  as  related 
to  tbe  said  Nuns  Green;  and  on  the  l6th  March,  1791* 
at  a  meeting  of  the  said  trustees,  held  in  pursuance  of 
the  said  act,  it  was  resolved,  '^  that  it  is  the  opinion  of 
*'  this  n)ecting,  that  as  by  the  proposed  bill  for  paving 
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1797-       ''  ^^  liS^^i^S  ^^  streets  of  this  townj  it  is  intended 

''  to  sell  Nuns  Grten^  the  bill  shall  be  opposed,  add  a 

Edwaum  ^\^ 

againti  ''  petitioD  presented  to  parliaiAent  for  that  pufpoie^ 
^'  the  expence  of  which  shall  b^  paid  out  of  the  moaej 
''  belonging  to  the  said  gteetk'*  This  resolation  Was 
entered  in  the  proceediiigs  df  the  said  traslees,  and 
signed  by  thirteen  of  them.  Itk  consequence  of  the 
above  resolation  the  bill  was  opposed  in  parliafttent^ 
and  the  sutti  of  94/.  Ms.  lid.  the  subject  matter  of  this 
caase,  was  expended  and  paid  by  the  tfeasarer  to  the 
trustees,  on  the  14th  Nor.  179 it  which  bill  was  with* 
drawn. 

In  the  1799  an  act  passed,  which  was  also  opposed 
in  parliamMl,  intitled,  "  An  act  for  paving,  clelmsifigi 
''  lightings  tod  odierwrte  iwptovltig  the  streets,  lanes, 
'*  and  othef  pnblic  passages  and  places  within  the 
**  borough  of  Dttby^  and  for  selling  a  certain  piece  of 
waste  ground,  situate  within  the  said  borough,  called 
tiwu  Green,  towards  deflraying  the  expences  of  the 
**  said  improvehients.''    By  whieh  it  is  enacted,  that 
certain  persons  therein  described,  should  be  commis- 
sioners for  carrying  the  sata  act  into  execution;  and 
the  remainder  of  Nkn$  Green  was  thereby  vested  io 
them  for  the  purpose  of  sale,  and  applying  the  motiey 
arising  from  the  sale  in  such  maifn^  as  therein  mo- 
tioned.   That  the  trustees,  appoint^  by  virtae  of  the  said 
act  of  the  Sth  Geo.  III.  should,  and  they  are  thereby 
required,  under  their  hands,  or  the  hands  of  any  five  or 
more  of  them,  within  one  calendar  month  next  e^fter  notiu 
should  be  given  by  the  said  commissioners  to  the  clerk  to 
the  said  trustees,  or  10  at  his  Idst  or  usual  place  ofabodcf 
or  if  there  should  be  no  such  cle¥k,  upon  such  noti(»  being 
given  to  ahy  one  or  mbfe  of  the  sdid  trustees,  who, have 
acted  in  the  trusts  of  the  mid  act  of  the  6th  Geo.  II L 
or  left  at  their  respeetivis  last  or  most  usual  place  of  abode, 
make  ^  and  deliver  to  the  said  commissioners,  at  a  meet* 
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lug  to  be  held  in  pursuance  of  ike  uid  act,  or  to  suck  17()7. 
otker  person  as  ikey  skouid  direct^  a  true,  fair,  and  par-  eowa&ds 
Ucuiar  account  in  writing  of  all  money  zMck  skall  kave  ^f^^^, 
been  by  tke  said  trustees  from  time  to  time  received,  by 
virtue  of  tke  said  act  of  tke  Sik  Geo.  Ilf.,  and  kow,  to 
mkom,  and  on  wkat  account  suck  money  kas  been  paid,  to* 
getkerwiik  tke  proper  receipts  and  vouekersfor  suck  pay* 
ments ;  and  tke  said  trustees  skall  pay  all  suck  money  us 
upon  tke  balance  of  suck  account j  appear  to  be  in  tkeir 
kandi,  or  in  tke  kands  of  any  otker  person  or  persons,  for 
tkeir  use  or  on  tkeir  account,  to  tke  said  commissioners,  at 
a  meeting  to  be  keld  in  pursuance  of  tke  said  act,  or  to 
suck  otker  person  as  tkey  skouid  appoint,  to  be  applied 
for  tke  ptaposes  of  tke  said  act ;  and  if  suck  trustees 
skouid  refuse  or  neglect,  at  tke  time  and  in  manner  us 
aforesaid,  to  make  out  and  deliver  suck  accounts,  or  to 
prodiice  and  deliver  tke  vouckers  relative  tkereto,  or  make 
suck  payments  as  aforesaid,  tken  and  in  any  oj  tke  said 
cases  tke  said  commissioners  are  tkereby  empowered  to 
cause  an  action  to  be  brougkt  against  any  one  of  tke  said 
trustees,  on  bekalfof  all  tke  said  trustees,  in  any  of  his 
majesty s  courts  of  record  at  WestmiDSter,  tit  order  to  re* 
cover  suck  money  from  the  said  trustees,  with  costs  of  suit. 
Tbe  commissioners  under  the  last  act  of  parliament 
duly  proceeded  to  execate  the  powers  thereof,  and 
the  plaintiff  was  regalarly  appointed  their  clerk  and 
treasarer.  And  the  said  commissioners  caused  such 
notice  to  be  giren  to  the  said  trustees  under  the  8th 
Geo.  III.  as  is  required  by  the  act  of  SSd  Geo.  III.  re* 
quiring  them  to  mske  np  and  deKver  to  the  plaintiff  a 
true,  fair,  and  parttcolar  account  in  writingif  of  all 
money  which  had  been  from  time  to  time  received  by 
virtue  of  the  said  act  of  iSie  8th  Geo.  HI.,  and  how,  to 
whom,  and  on  what  account  such  money  had  been 
paid,  together  with  the  proper  receipts  and  vouchers 
for  such  payments.  That  the  trustees  did  deliver  an 
account,  with  the  proper  receipts  and  vouchers ;  that 
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1797-  in  that  accoaot  they  took  credit  for  the  said  sam 
EDWABDt  04^  17>'  7id,  expended  pureaant  to  an  order  of  t 
trustees,  under  the  8th  Geo.  II].  of  l6th  March,  17S 
in  oppoaing  in  parliament  the  bill  for  selling  N« 
Green,  Hist  there  was  no  balance  in  the  haiMls 
the  trustees  at  the  time  of  passing  the  act  of  9i 
Geo.  III.  unless  the  said  mm  of  94^,  17>.  HtL  is  to  I 
considered  as  suoh.  The  question  is,  whetlier  tl 
plaintiff  is  intilled  to  recover. 

Clark,  for  the  defendant,  was  called  apon  by  tl 
conrt  to  argue.  The  questions  are,  first,  whether  tl 
application  of  the  money  by  the  parties  was  props 
and  secondly,  whether  the  form  of  action  is  propc 
The  trustees  had  a  discretionary  power  under  the  fo 
mer  statute,  to  act  a^  they  should  thinlc  most  useful  fi 
the  carrying  the  purposes  of  the  act  into  execotia 
Now  an  application  was  made  to  parliameal  to  tal 
the  trust  out  of  their  hands ;  and  that  Nuiu  Gm 
should  be  sold  to  pay  the  ezpences  of  the  act.  Hi 
trustees  did  not  act  improperly  in  opposing  the  bit 
No  commoners  opposed  it ;  and  the  trustees  applie 
the  money  in  opposing  it ;  and  the  bill  was  thrown  od 
Clearly  the  opposition  of  the  bill  was  for  the  purpos 
of  carrying  the  former  act  into  execution ;  for  if  th 
bill  bad  passed,  the  former  act  could  not  have  bee 
canled  into  execution.  Mr.  Justice  Buller  was  < 
opinion  for  the  defendant  on  this  point.  The  oth( 
objection  is,  that  this  action  cannot  be  maiotaineti 
The  balance  of  the  accoont,  if  any,  can  only  be  n 
covered ;  and  here  there  is  no  balance  :  the  treason 
is  obliged  to  pay  over  the  money  when  ordered  by  tb< 
trustees.  The  legislature  did  not  mean  to  leave  th 
question  to  a  jury,  to  say  whether  the  money  was  pro 
perly  expended. 

The  Court,  however,  thought  otherwise  on  both  the 
points,  and  gave 

Judgment  for  plaintiff. 
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Pedder  and  others  against  Watt  and  another.        . 1 

HUaryTerm. 

J^ECLARATION  for  goods  sold  and  delivered  to  a  dinsccioii  by 
defeDdant,  and  on  the  common  money  counts,  ht^m  *w£ 
and  account  stated.    The  defendant  pleaded  the  ee-  were  indebted 

'^  ®        to  bim  in  a 

neral  issue.    At  the  trial  of  this  cause  before  Lord  laiger  amount. 
Chief  Justice  Kenyan  and  a  special  jury,  at  Guildhall,  mS^Mib^ 
the  sittings  after  Trinity  Term,  the  jury  found  a  ver-  ^*^*^&jj!* 
diet  for  the  plaintiffs  for  the  sum  of  2584/.  12f.,  sub-  thebenlceri), 
ject  to  the  opinion  of  the  Court  upon  the  following  aJ[^^^' 
case,  vix.  John  Pedder,  and  Co.  the  plaintiffs,  are  mer-  ^|  ^^^m^ 
chants,  at  Corkf  Ireland.     Messrs.  WattznA  Walker ^  asaUiiatone 
the  defendants,  are  merchants  at  Liverpool.    Messrs.   the  banken 
Forbes  and  Gregory,  and  their  late  partner  Mr.  Birr-  So^Sfw^ 
ton,  were  for  many  years  merchants  in  London,  and  pn^oonridered 

.  it  as  a  pavment 

carried  on  business  both  during  the  lifetime  of  Mr.   to  be  made  at  a 
Burton,  and  afterwards  under  the  firm  of  B.  Burton,  does  not^' 
Forbes,  and  Gregory,  down  to  the  time  of  the  failure  of  •»no'»* »»  •  ^ 

°    "^^  payment;  and 

Forbes  and  Gregory,  hereinafter  mentioned.    Messrs.  u  a  case  of 

Caldwell  and  Co.  were  bankers  at  Liverpool,  with  whom  wfaeie  the  * 

Messrs.  Forbes  and  Gregory  were  partners  in  that  busi-  biS™]Jjw?* 

ness.  only  as  the  same  was  carried  on  at  Liverpool;  but  ^  tbe  day  on 

wtiich  tlie  oe- 

Messrs.  Caldwell  and  Co.  had  no  concern  in  the  house  dh  wonid  ez- 
of  Burton,  Forbes,  and  Gregory,  in  London.    Pedder  Edd^thedS>tor 
and  Co.  corresponded,  and  had  an  account  with  the  ^  not^- 

^^  m      r  cnsiueabysncn 

house  of  B.  Burton,  Forbes,  and  Gregory,  in  London,  pajment. 
who  acted  as  their  bankers  and  agents,  and  on  whom 
they  drew  bills,  but  had  not  any  account  with  Caldwell 
and  Co.  At  different  times,  between  the  month  of 
May,  1784,  and  the  month  oi  January,  1792,  Pedder 
and  Co.  supplied  Watt  and  Walker  with  provisions  to  a 
considerable  amount.  In  the  course  of  these  transac- 
tions, Pedder  and  Co.  always  ordered  the  payments  to 
be  made  to  their  correspondents^  B.  Burton,  Forbes, 
and  Gregory,  in  London,  but  never,  in  any  one  in- 
stance, ordered  such  payment  to  be  made  to  Caldwell 
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and  Co.  fVatt  and  Walker  accoidiagly,  from  timi 
time,  remitted  by  bills  to  Burton,  Forbttf  and  Gr^ 
the  several  lums  due  from  them  to  Pedder  and  Co.  i 
always  Bdvited  PtdJer  and  Co.  tlMreof.  That  in  I 
particular  inatancet,  that  ii,  in  1787  and  I760t  " 
and  Walker,  being  indebted  to  pUinttffa  fot  pn 
■ions,  paid  tbe  asveral  sums  dae  to  plaintifii  to  Ct 
well  and  Co.,  on  acoooat  of  Barton,  Forbee,  and  Grt 
Ttf,  with  directions  that  BmrtoH,  Porbet,  and  Gr^ 
■hould  aredit  the  account  of  plaintiffs  to  tbe  amo 
of  such  sums  on  a  fhtsra  day,  as  they  did  in  the  ] 
sent  case.  That  plaintiffs  had  notice  from  Bur. 
Forbet,  and  Or^ry,  of  snch  coedit  being  given 
tbem,  and  acqniesced  therein.  In  November  aod 
eember  1792.  Watt  and  fFalker  sent  oidan  to  Pet 
and  Co.  to  ship  sandry  proTisions  in  the  JoAm, 
IW/atriwy,  the  Gfirea  Cattle,  and  the  Alathea,  for 
maica,  which  were  shipped  accoidiBgly.  On  the 
February,  179S,  Ptdder  and  Co.  wrote  to  Watt 
Waiker  as  follows,  via. : "  Tbe  total  amount  of  iuTm 
ftc.  per  tbe  sundry  vessels,  deducting  3/.  per  cent, 
cooot  as  usual,  makes  8474/.  Ot.  7d.  Irith,  which  i 
lirougbt  into  £ag/ifAmonej  at  par,  makes  2283/.  I4i 
sterlingi  and  at  your  leisure  you  will  please  to  remil 
same  to  B.  Barton,  Ferbei,BDi  Gr^i»Ty,EBqn.  Lorn 
for  our  accounL"  Watt  and  Walker  having  an  accc 
with  CaUweil  and  Co.  as  buokers,  oa  the  25th  Fe 
ary,  1793,  gave  the  following  order  to  them,  v 
"  Place  to  tbe  credit  of  Mesws.  B.  Bartou,  Forba, 
"  Grainy,  t&QSl.  14i.  5d.,  lo  as  to  make  the  payu 
"  the  BBme  as  a  bill  at  one  month  from  this  dab 
"  Messrs.  Pedder  and  Co.  of  Cork.  W.  and  W." 
the  same  ££lh  February,  Caldwell  and  Co.  wroU 
Barton,  Forbes,  and  Gregory  as  follows,  via. :  "  Met 
"  Watt  and  IValker  desire  you  will  credit  the  acco 
■'of  7oAn  Pedder  and  Co.2213S/.  145.  5d.,  as  if  a 
"  for  that  som  bad  beea  sent  this  day  at  uoe  moo< 
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On  the  arth  Rbmafjf,  B.  BmHon^  Forbes,  and  Grego--  1796. 
ry,  MQt  the  following  answer  to^CuUweU  and  Co.:  nMBtt 
''  We  will  cre<ljft  MeMni.  Johm  Pedder  and  Go.  on  98th  ^'l'^' 
^^  MBfdi^miL  141. Ai.,  on  actountof  Messrs.  Wait  and  ^n 
'^  IVa/kefy  and  advise  tbem  thereof  UHmonk>w.''  On  die 
SBth  oF  FebfuMry^  Farbn  and  Gn^i^  wrote  to  PddU 
der  and  Co.  '^  We  shall  credit  you  oil  the  ^th  Martk 
**  by  order  of  Messrs.  Watt  and  Walker ^  of  Liverpool, 
*'  £2832.  14s.  5d:'  On  the  lOlh  iMiirYAi  Pidier  and  Co. 
received  a  letter  from  Wait  and  HVJfcery  dated  Liverpool, 
6th  March,  saying/'  We  received  your  letters,  the  last 
''  under  date  the  4th  nil. ;  on  exanuniiig  yotur  account 
''  thefdo  contained^  We  fiaoid  it  right,  and  paid  oa  the 
''  d3d  nit.  to  MessiB^  CaUmdl  and  Cov^  on  your  ac- 
^  county  2M8SI.  144.  5d.  W.  and  W."  To  whieh  last- 
mentioned  letter  Peddet  awl  Co^  did  ndt  reply.  On 
the  l6th  Marchy  l793>  the  house  of  B.  BvarUm,  For6es> 
and  Gregory^  of  Loiiion,  stopped  payment^  and  on  the 
18th  a  commissioti  of  bankrupt  was  issued  against 
them.  Oa  the  18th  Marth,'CaUkDMemA  Co.,  of  Lher* 
pool,  stopped  payment^  and  a  oommissioo  of  baalKt«ipt 
was  soon  afterwards  issued  Ag&hist  theto.  That  be- 
fore, and  at  the  time  when  the  above-mentioned  letter 
of  the  U^  February  was  wiitten  by  Caidweli  and  Co. 
to  Burten,  Forba,  and  Gregfny,  mod  ftom  thence  con- 
tinually until  the  time  of  the  several  failures  above- 
mentioned,  Caldwell  and  Co.  were  indebted  to  Walt 
and  Walker  to  a  much  larger  amomat  ^An  the  sum  or- 
dered to  be  paid  by  them  to  B.  Burton,  Forbei^  and 
Gregory,  and  that  Pedder  and  Co.  were*  at  the  time  of 
those  several  failures,  indebted  to  B.  Barton,  Forbes, 
and  Gregory  in  1717/.  Idi.  4<2.  No  entry  was  made  in 
the  books  of  B.Burlon,  Ferbes,MDd  Gii^ory,  to  the  ore*- 
dit  of  Pedier  and  Co.  for  the  amounk  of  their  account 
with  Watt  and  Walket,  except  in  a  book  which  they 
call  a  prospectus  book,  whsoh  coAtasss  entries  4s  a 
memoranda  of  paymenlts  tx>  be  made  by  Burton,  Forbes, 
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1796.  and  Gr^^,  on  fdtnre  days,  wherein  the  said  tarn  of 
pkdoxe  S283/.  14f.  5d.  was  entered  as  a  payment  to  be  made 
'T^^!^  on  the  £8th  March ;  nor  was  any  remittance,  except  bm 
^^  aforesaid,  made  by  Wait  and  fValker  to  B.  Bmrtaa, 
Forba,  and  Gr^^pry,  on  account  of  Pedder  and  Co^ 
after  the  said  letter  of  Pedder  and  Co.,  dated  the 
4th  February,  1793.  No  entry  was  made  in  the  books 
of  Pedder  and  Co.  to  the  debit  of  Baitoii,  Farba, 
and  Gregory p  for  the  amount  of  the  last  account  of  Ped- 
der and  Co.  with  fVaii  and  fValker,  except  in  a  book 
kept  by  Mr.  John  Cotter,  the  acting  partner  in  the 
house  of  Pedder  and  Co.,  for  the  purpose  of  entermg, 
as  memoranda^  the  sums  ^expected  to  be  received  and 
paid,  and  called  by  him  a  personal  ledger ;  in  which 
book  the  said  John  Cotter,  on  the  7th  March,  niade  the 
following  eutry  to  the  debit  of  Burton,  Forbes,  and 
and  Gregory:  ''To  remitted  by  Watt  and  Widker 
2SBSL  14s.  5d/*  and  in  which  book,  under  the  same  ac- 
count, sometime  in  the  month  of  April  afWwards,  he 
made  the  following  entry :  ^^  deduct  fVatt  and  Walkout 
money,  which  never  was  remitted,  1228S/.  1 4f •  5dJ*  On 
the  17th  of  October,  1793,  the  said  Johm  Cotter  wrote 
to  the  defendants  as  follows  :  ''If  we  had  any  colour  of 
"  supportin  insisting,  at  this  moment,  that  Burtom  and 
"  Co.  should  credit  us  for  the  money,  I  would  rather 
"  commence  a  suit  with  them  than  exchange  another 
"  word  with  you.''  The  question  for  the  opinion  of  the 
Court  was,  whether,  under  all  the  circumstances,  the 
plaintifis  are  entitled  to  recover. 

Scarlet,  for  the  plaintiffs.  The  plaintiffs  are  enti- 
tled to  recover.  There  are  two  points  in  the  case ;  Ut, 
Whether  any  payment  was  made  before  the  2dth 
March.  2dly.  Whether  the  defendants  were  discharg- 
ed by  any  future  payments.  The  defendants  give  cre- 
dit to  Burton  and  Co.;  but  the  latter  only  credit  their 
account  for  payment  to  be  made  to  the  plaintiffs  on 
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the  28th  March.  The  plaintiffs  have  no  credit  given 
them  till  the  28th  of  March,  which  was  after  Burton 
and  Co/s  bankruptcy.  As  to  the  second  question,  I 
contend,  that  the  defendants  were  not  by  their  acts 
discharged  from  any  future  responsibility.  This  was 
never  considered  as  a  payment  by  any  party.  The 
plaintiffs  never  depended  on  the  transaction  as  such. 
No  bill  has,  in  fact,  been  drawn,  though  the  parties  deal 
as  if  they  had  drawn  one.  The  plaintiffs  had  a  credit 
on  the  defendants  for  the  money,  till  they  had  been 
paid  by  Burton  and  Co.,  which  they  expected  on  the 
28th  March. 
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and  others 

against 

Watt 

and  another. 


Kingy  for  defendant.  What  has  happened  did,  in  ef- 
fect, amount  to  a  payment  of  the  defendants.  In  the 
case  of  a  bill,  a'promise  to  consent  to  accept  is  an  ac- 
ceptance (a).  If  this  can  be  considered  as  analogous^ 
then  Burion  and  Co.  have  discharged  the  defendants. 
Pillans  V.  f^an  Merrop,  3  Burr.  \663. 

Lord  Kbnyon  C.  J.  This  case  was  not  reserved 
on  account  of  any  difficulty.  The  jury  were  of  opinion 
with  the  plaintiff  at  the  time  of  the  trial.  The  ques- 
tion was,  whether  the  money  had  been  paid  by  any 
thing  that  has  happened.  Forbes  and  Co.  and  Cald^ 
welt  and  Co.  were  both  bankrupts  before  the  28th 
March.  They  accepted  the  bill  by  agreement;  but 
before  the  time  of  payment  both  parties  became  bank- 
rupts. 

Judgment  for  plaintiffs. 


(a)  Not  M)  now,  in  the  cue  of  inland  bills.  See  1  &  2  Oeo.  IV.  c.  78  ^ 
and  Cox  t.  TVoy,  5  Bam,  &  Jld,  474. 
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179*.       EvBRRTT  and  another ^  Assignees y  S^c.  ofSherifs 
Mich.  Tkm.       of  London,  against  Tunnarp^  Gent,  one,  ^c. 

In  an  action  on  fl^HIS  was  an  acUoD  o^  a  bail  bond  flgyf^^t  the  de- 
re^^rftibe^  fendant.  as  one  of  the  bail.     The  declantioii 

ivTi^on  whidi  stated,  that  whereas  one  John  PikCp  heretofore,  to  witp 
in  the  original  on  the  5th  day  of  Octobeff  in  the  year  of  our  Lord 
retted,  most  be  ^  7gO»  had  been  arcested,  and  was  then  in  cnslody  of 
■tj^  witheer-  ^h^  g^id  Geo.  MackenxU  Macaulay  and  Bieh.  Can 

GlyUf  then,  and  at  the  several  times  hereinafter  men- 
tioned, being  sheriffs  of  the  city  o{  London,  under  and 
by  virtue  of  a  certain  writ  of  our  Lord  the  now  King, 
commonly  called  a  latitat,  before  them  issued  out  of  the 
said  court  of  our  said  Lord  the  now  King,  before  the 
King  himself,  at  f^estndnster^  in  the  county  of  Middte- 
sex,  by  and  at  the  suit  of  the  said  John  Everett  aad 
Francis,  against  the  said  John  Pike,  and  directed  to 
the  sheriffs  of  the  said  city  of  London,  by  wliich  said 
writ  our  said  Lord  the  King  had  commanded  the  said 
sheriffs  liiatfheyshoidd  take  the  said  JbAfi  Pibe,  if  lie 
should  be  found  in  tlbenr  baiKwicky  and  iiini  safely 
keep,  so  that  Aey  might  have  his  body  before  our  sakl 
Lord  the  Kisg  at  9PetimiiHf^f  on  Saturday  next  after 
the  morrow^  Att  Sotds,  to  answer ik>  the  siud  JoAa 
Everett  and  IVands,  in  a  f>lea  of  trespass,  and  also  to 
a  bill  of  the  said  John  Evef^t>Bni  Francis,  against  tbe 
said  John  Pike,  for  thirty  peuads,  upon  pvomise,  ac- 
cording to  the  custom  of  the  court  of  our  said  Lord  tbe 
King,  befone  the  'KiQg  -himself  to  be  exhibited ;  and 
that  the  said  sheriffs  should  have  there  then  tbitt  wriU 
which  said  writ  had  been,  and  was  before  then  duly 
indorsed  for  bail  for  15/.  1  If  •,  by  virtue  of  an  affidavit 
of  the  cause  of  action  of  the  said  John  Everett  and 
Francis,  in  that  behalf  before  then  made  and  duly  af- 
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filed  of  record  in  the  said  court  of  oar  said  Lord  the 
King,  before  the  King  himself,  according  to  the  form 
of  the  statute  in  such  case  made  and  provided ;  and 
which  said  writ,  so  indorsed  fbr  bat),  had  been,  and 
was  before  then  deKvered  to  the  said  Geo,  Mackenzie 
M^itaulay  and  Bich,  Carr  Glyn,  so  being  sherifTs  of  the 
city  of  London  as  aforesaid,  in  doe  form  of  law,  to  be 
executed^  to  wit  at  Weitmimter  aforesaid,  in  the  county 
aforesaid.    And  whereas  the  said  John  Pike,  haVing 
been  so  arrested,  end  being  in  the  custody  of  the  said 
George  Mackenzie  M&eanlay  and  iRich.  Carr  Giyn,  so 
being  sherifls  of  the  said  city  of  London,  under  and  by 
virtue  of  the  said  wA^,  for  the  cause  aifdinesaid,  they  the 
said  Riekard  Oarr  Ghfn  and  George  Mackentie  Macctw- 
hnfp  as  sach  sheriflb  as  aforesaid,  took  bail  for  the  ap- 
pearance of  the  said  John  Pike  at  the  return  of  the 
said  writ,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided ;  and  upon  that  occasion  the 
said  John  F^nklin,  as  one  of  the  said  bail,  then  and 
there,  to  wit«  on  tlie  said  5th  day  of  October,  in  the 
year  of  our  Lord  1790  aforesaid,  at  Westminster  afore- 
said, in  the  county  aforesaid,  by  his  certain  writing 
obligatory,  commonly  called  a  bail  bond,  sealed  with 
the  seal  of  die  said  John  FrankUn,  and  now  ^wn  to 
the  court  of  our  said  Lord  the  King,  before  the  King 
himself  here,  the  dale  whereof  is  the  same  day  and 
year  last  aforesaid,  acknowledged  himself  to  be  hdd 
and  firmly  -bound  unto  the  said  George  Mackenzie  Ma* 
caulay  and  lRioh.Carr  Glifk,  bH  ftuch  sheriffs  astrfbresaid, 
(by  their  names  and  addition  of  Geo.  Mackenzie  Macau- 
lay,  Esq.  and  Rich.  Carr  Glyn,  Bsq.  sheriffs  of  the  city 
of  London,)  In  the  siioi  of  iSiirtJf^ne  pounds  two  shil- 
lings of  good  and  lawful  money  of  Great  'Britain,  to 
be  paid  to  tlic  said  shertft,  or  their  certain  attorney, 
executors,  adrakiistratdrs,  or  assigns,  when  lie  the  said 
John  Franklin  should  be  thereto  affterwards  requested; 
subject  nevertheless  to  a  certain  condition  to  the  said 
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EVBABTT 

agmhtai 
TUNNARb. 
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wise  to  stand  and  remeiD  in  i 
feet,  aa  in  and  by  the  said  wri 
condition  thereof  (relation  b< 
more  fiilljr  appear;  and  the 
JVoneti,  in  fact  say,  that  t1 
□ot  appear  before  his  maje 
Saturday  next  after  the  mon 
condition  of  the  said  writing  < 
answer  to  the  said  John  Eu 
plea  and  to  the  bill  aforesaid 
gency  of  the  said  condition,  ' 
obligatory  became  forfeited  tc 
Macaulay  and  SuA,  Carr  C 
aforesaid ;  and  the  said  JiAn 
ther  say,  that  the  said  writing 
feited,  and  the  money  therei 
unpaid  to  the  said  Geo.  Made* 
Carr  Gijpm,  they  the  said  & 
and  Sich,  Carr  Glya,  as  sn 
afterwards,  to  wit,  on  the  I 
the  year  aforesaid,  at  JVe$t* 
county  aforesaid,  by  a  certain 
writing  obligatory,  then  and 
tested,  assigned  over  the  said 
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to  the  court  of  our  said  lord  the  king,  before  the  king 
himself  here,  the  date  whereof  is  the  same  day  and 
year  last  aforesaid,  more  fully  appears;  by  means 
whereof,  8ic.  yet,  &c. 

Demurrer  for  the  following  causes,  viz.  that  it  does 
not  appear  in  or  by  the  said  declaration,  when  or  on 
what  day  the  said  writ  of  latitat  therein  mentioned 
issued,  or  in  what  year  the  same  was  returnable  ;  but 
it  is  only  in  and  by  the  said  declaration  alleged,  that 
the  said  John  Pike  therein  mentioned,  heretofore,  to 
wit,  on  the  5th  day  of  October,  in  the  year  of  our  Lord 
1790,  had  been  arrested,  and  was  then  in  custody  un- 
der and  by  virtue  of  a  certain  writ  of  latitat,  before 
then  issued  out  of  the  court  of  our  said  lord  the  king^ 
before  the  king  himself,  returnable  before  our  said 
lord  the  king,  at  JFestminster,  on  Saturday  next  after 
the  morrow  of  All  Souh,  without  setting  forth  on  what 
day,  or  in  what  year  in  particular,  such  writ  of  latitat 
issued  or  was  returnable ;  and  for  that  the  said  writ  of 
latitat,  in  the  said  declaration  mentioned,  is  not  de- 
scribed with  sufficient  certainty,  to  enable  the  said 
John  Franklin  to  dispute  or  offer  any  issue  on  the  ex- 
istence thereof,  or  on  the  fact  of  issuing  the  same ; 
and  for  that  it  is  not  expressly  averred  in  the  said  de- 
claration, nor  doth  it  thereby  appear,  that  the  said 
writing  obligatory  therein  mentioned  was  conditioned 
for  the  appearance  of  the  said  John  Pike  at  the  iden- 
tical day  mentioned  in  the  said  writ  of  latitat,  or  that 
the  said  writ  was  to  answer  to  the  same  plea  and  bill 
as  are  therein  mentioned;  but  it  is  only  generally 
stated,  that  the  said  writing  obligatory  was  conditioned 
to  appear  on  Saturday  next  after  the  morrow  of  All 
Souls,  to  answer  to  the  said  John  Everett  and  Francis 
in  a  plea  of  trespass,  and  also  to  a  bill  of  the  said 
John  Everett  and  Francis,  against  the  said  John  Pike, 
for  thirty  pounds^  upon  promises^  according  to  the 
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custom  of  his  majesty's  courts  before  his  majesty  to 
be  exhibited,  without  any  averment  whatsoever  cod- 
necting  those  facts  and  circumstaDces  with  the  retan, 
or  cause  of  action,  in  the  said  writ  of  latitat ;  and  for 
that  it  is  not  expressly  alleged  in  or  by  the  said  de- 
claration, nor  doth  it  thereby  appear^  that  the  said 
assignment  of  the  said  writing  obligatory  in  the  said 
declaration  mentioned,  was  attested  by  two  or  more 
credible  witnesses  (a)  :  and  for  that  the  said  declara- 
tion is  in  various  other  respects  uncertain,  argumenta- 
tive, insufficient,  and  informal. 
Joinder  in  demurrer* 


The  counsel  for  the  plaintiff  admitted  the  insuf- 
ficiency of  the  statement  as  to  the  return  of  the  writ, 
and  the  Court  gave  judgment  for  the  defendant,  bot 
gave  the  plaintiff  liberty  to  amend. 


(a)  It  ii  suffident  to  state  thtt  the  therUT  assigiied  the  bond  aecoribg 
to  the  statute,  without  aUegUig  that  the  aaaignment  was  sealed  or  vit- 
Dcssed.  fTiUety  408—9,  n.  a.  2  Smmd.  61-.6.  1  WUs.  127.  If  the 
aasignment  be  stated  inaccurately,  it  is  fiital.  WUkty  4Q9,  n.  a,  1  fFA, 
121. 


1788. 

Trhttty  Term, 


The  regulations 
ofthe  27  (r«o.  3, 
c.  13,  s.  3,  do 
not  apply  to  the 
temporary  al- 
lowances on 
foreign  wines 
granted  by 
27  Geo.  3, 
c.  31  (a)  ;  and 
such  temporary 
allowances  may 
be  claimed, 
though  the 
wines  were  ex- 
porte<l  more 
than  3  years  af- 
ter iniportation. 


Whitmore  and  others  against  Papillon  and 

others, 

npHIS  was  a  special  case  for  the  opinion  of  the 
Court.  An  action  was  brought  on  the  following 
declaration  :  That  the  plaintiffs,  on  the  9th  May,  1787, 
at  London,  to  wit,  in  the  parish  of  8lc.  were,  and  long 
before  have  been,  and  still  are,  in  copartnership  to- 
gether, and  dealers  in  foreign  wines,  within  the  limits 
of  the  chief  office  of  excise  in  London.  That  the  de- 
fendants, on  the  same  day  and  year  were,  and  from 


(a)  The  Ist  and  7Ui  sections  of  tliis  act  are  now  expired. 
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tbence  hitherto  have  been,  commisaionets  of  excise  in 
England,  to  wit,  at  London  aforesaid.  That  after  the 
passing  of  a  certain  act  of  parliament,  made  and 
passed  at  the  parliament  holdeo  at  fVestwrinsttr  the 
18th  May,  1784,  in  the  £4th  year  of  the  reign  of  Icing 
Geo.  IILy  and  from  thence  continued,  by  several  pro- 
rogations, to  the  23d  day  of  January, '17B7,  intitled 
'*  An  act  for  making  allowances  to  the  dealers  in  fo- 
reign wines  for  Che  stock  of  certain  foreign  wines  in 
their  possession  at  a  certain  time,  upon  which  the 
duties  on  importation  have  been  paid,  and  for  amend- 
ing several  taws  relative  to  the  revenue  of  ejccise.'' 
And  between  the  Qth  and  15th  days  of  Hoy,.  1787,  to 
wit,  on  the  l^h  day  of  May,  in  that  year,  the  plain- 
tiffs, so  being  such  dealers  in  foreign  wines,  had  divers 
large  quantities  of  Portugal  and  Spanish  wines,  that 
is  to  say,  45  tons  and  131  ^gallons  of  Portugal  wine, 
every  ton  thereof  containung  %52  gallons  of  PortngsH 
wine,  and  1  ton  ahd  5  gallons  of  Spanish  wine,  the 
said  last  mentioned  ton  containing  £52  gallons  'Of 
Spanidi  wine,  ii»  the  stock  of  the  plaintiffs,  so  being 
such  dealers  as  afofesaid,  within  the  limits  of  the  said 
chief  office  of  excise  in  London  i^resaid,  and  wiiich 
wines  had  been  imported  into  the  port  of  London,  and 
for  whidi  several  qvantities- of  wine  all  the  daties  im- 
posed for  and  in  respect  thereof  had  been  before  that 
time  there  paid»  and  were  proved  to  be  paid,  to  wit,  at 
London  aforesaid.  That  before  the  fifth  day  of  Jufyf 
1787,  to  wit,  on  the  £2d  day  of  Jtme,  1787^  the  plain- 
tiffs, so  being  sudi  dealers  as  aforesaid^  then  residing 
within  the  limits  of  the  chief  office  of  excise  in  Loph 
don,  to  wit,  at  London  aforesaid,  in  the  parish  and 
ward  aforesaid,  did,  jiccording  to  the  form  and  effect 
of  the  aforesaid  statute,  apply  to  the  defendants,  so 
being  conmissioners  of  excise  as  aforesaid,  for  the  al- 
lowances by  the  aforesaid  act  granted,  by  a  petition 
in  writing,  stating  therein  the  amount  of  the  allow- 
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ance  claimed  by  the  plaintiffisy  so  being  such  dealers 
as  aforesaid^  and  the  several  sorts  and  qaantities  of 
wine  respectively,  for  and  in  respect  whereof  sach  al- 
lowance was  claimed,  and  from  whom  the  same  was 
received,  and  that  the  same  was  the  sole  and  entire 
property  of  the  plaintiffs ;  to  which  said  petition  wa9 
annexed  an  affidavit,  made  and  sworn  by  John  JVUi* 
more,  the  elder,  one  of  the  petitioners,  before  the  said 
Martm  Whiik  and  David  Papilion,  defendants,  then 
and  there  being  tw6  of  the  said  conunissionerB  of  ex- 
cise, to  wit,  at  London  aforesaid,  verifying  the  par- 
ticulars and  matters  stated  in  the  said  petition ;  and 
the  plaintiffs  aver,  that  at  the  time  of  making  soch 
claim,  to  wit,  on  the  said  22d  day  of  June,  1787,  at 
Ixmdon  aforesaid,  &c.  the  plaintiffs  did  produce  to 
defendants,  so  then  and  there  being  commissioners  of 
excise  as  aforesaid,  a  certificate,  under  the  hand  of 
the  proper  officer  of  the  customs,  certifying  the  duty 
of  custom  to  have  been  paid  for  such  wine,  which  said 
certificate  was  made  out  in  such  and  the  like  form  and 
manner,  and  such  affidavit  was  made  thereon  as  was 
used  and  practised,  in  order  to  obtain  the  drawback 
for  wine  shipped  for  exportation,  according  to  the 
form  and  effect  of  the  aforesaid  statute;    and  the 
plaintiffs  further  aver,  that  the  defendants,  being  such 
commissioners  as  aforesaid,  were  afterwards,  to  wit, 
on  the  same  day  and  year  aforesaid,  satisfied  that  all 
the  duties  for  the  said  quantities  of  wine  so  claimed 
by  the  plaintiffs,  had  been  fully  paid,  to  wit,  at  Xoff- 
don  aforesaid;  and  by  reason  of  the  premises,  and  by 
force  of  the  said  statute,  the  defendants,  so  being  such 
commissioners  as  aforesaid,  ought  to  have  paid,  and 
became  liable  to  pay  to  the  plaintiffs,  oat  of  the 
monies  in  the  hands  of  the  defendants,  arising  from 
^  the  duties  of  excise  upon  foreign  wine,  by  an  act  made 
in  that  session  of  parliament  imposed,  the  sum  of 
659/.  18s.  lid.  being  the  allowances  upon  the  excess 
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of  th«  said  foreign  wines  of  the  plaintiffs^  after  de- 
ducting 252  gallons  thereof^  by  the  said  first  mentioned 
act  in  that  behalf  directed,  at  the  times  and  in  the 
manner  directed  by  sach  act,  the  defendants  then  and 
there  having  monies  in  their  hands  arising  from  snch 
duties,  sufficient  to  pay  the  said  allowances,  yet  the 
defendants,  so  being  commissioners  of  excise  as  afore- 
said, not  regarding  the  said  statute  so  made  as  afore- 
said, nor  their  duty  in  this  behalf,  but  contriving,  8cc. 
have  not,  although  often  requested,  paid  to  the  plain- 
tiffs, or  either  of  them,  the  allowances  granted  by  the 
said  act,  upon  the  said  quantities  of  wine  sonin  the 
stock  of  the  plaintiffs,  and  so  claimed  as  aforesaid,  or 
any  part  thereof^  according  to  the  form  and  effect  of 
the  said  act.  But  on  the  contrary,  the  defendants,  so 
being  commissioners  of  excise  as  aforesaid,  have  al- 
ways refused  to  pay  the  same  to  the  plaintiffs,  and 
still  refuse,  to  the  damage  of  the  plaintiffs  of  1000/. 
To  this  declaration  the  defendants  pleaded  the  general 
issue,  not  guilty,  and  have  paid  507/.  6s.  Hd.  into 
court,  whereupon  issue  was  joined. 


1788. 

Whctmorb 
and  other* 


Papillon 


The  cause  came  on  to  be  tried  at  the  sitting  after 
Ea$t€r  Term,  1788,  at  the  Guildhall  of  the  city  of  , 
London,  before  the  Hon.  Francis  Duller,  one  of  the 
justices  of  our  lord  the  king,  assigned  to  hold  pleas 
before  the  king  himself;  when  the  jury  found  a  verdict 
fur  the  plaintiffs,  damages  152/.  12s.  9i^*»  ^nd  costs 
405.  subject  to  the  opinion  of  the  court  on  the  follow- 
ing case.  That  the  plaintiffs,  on  the  9th  May,  1787> 
were,  and  still  are,  in  copartnership,  and  dealers  in 
foreign  wine  within  the  limits  of  the  chief  office  of 
excise  in  London;  and  that  the  defendants,  on  the 
same  day  and  year,  were  still,  and  are  commissioners 
of  excise  in  England.  That  after  the  passing  the  act 
of  parliament  in  the  declaration  first  mentioned,  and 


6S3 


CASES  IN  THE  KING'S  BENCH, 


1788.  between  the  9tb  aad  15th  days  of  May,  1787,  lo 
WaiTNou  OD  the  iSth  day  of  uid  Afoy,  theplaintifln  being  i 
"^^f  dealers,  bad  4A  tons  and  131  galbns  of  Pottngal  « 
^^""t^  every  ton  thereof  containiDg  £52  gallons  of  Porti 
wine;  and  1  ton  and  5  galloDs  of  Spanish  win^ 
last  mentioned  ton  containing  252  gallons  of  Spa 
wine,  in  the  stock  of  the  plaintifls,  lo  beiag  i 
dealers  widiin  the  said  limits  as  aforesaid,  which  « 
had  been  imported  into  the  port  of  London,  and 
whidi  all  the  duties  imposed  for  and  in  respect  the 
had  been  before  that  time  there  paid,  and  were  pn 
to  be  paid.  That  afterwards,  and  before  the  6th 
of  JWy,  1787i  to  wit,  on  the  iidofJuoB,  1787, 
ftlaintiffs  being  sach  dealers  as  aforesaid,  then  resi 
within  the  limits  of  the  chief  office  of  excise  in  J 
don,  according  to  ^e  form  and  effect  o{  said  stal 
applied  to  the  defendants,  being  such  commisuo 
of  the  excise  as  aforesaid,  for  the  allowanees  by 
said  act  granted,  by  a  petition  in  writiag,  st« 
therein  the  amount  of  the  allowance  claimed  by 
plaintiSs,  being  such  dealers  as  afravsaid,  and  thi 
vernl  sorts  and  quantities  of  wine  respectively  for 
in  respect  whereof  such  allowance  was  claimed, 
from  whom  the  same  were  received,  and  that  the  s 
was  the  sole  and  entire  property  of  the  plaintifls 
which  petition  was  annexed  an  affidavit,  made 
awwn  by  the  plaintiff,  John  WMtmore  the  elder,  be 
the  defendants,  Martin  IVkiih,  and  Daxnd  PapU 
then  and  there  being  two  of  the  said  commissioner 
excise,  verifying  the  particulars  and  matters  state) 
the  said  petition.  That  the  plaintiffs,  at  the  time 
making  such  claim,  to  wit,  on  the  23d  Junt,  1) 
prodnced  to  the  defendants,  then  and  there  being  si 
commissioners  of  excise  as  aforesaid,  a  certific 
onder  the  hand  of  the  proper  officer  of  the  cnsto 
certifying  the  duly  of  customs  to  hare  been  paid 
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such  wine,  and  also  an  affidavit,  which  certificate  and 
affidavit  thereon  are  hereunto  annexed,  marked  (A)  (ct). 
That  the  defendants,  being  such  commissioners  as 
aforesaid,  were  afterwards  satisfied  that  all  the  duties 
for  the  said  quantities  of  wine,  upon  which  the  allow- 
ances were  so  claimed  by  the  plaintiffs  as  aforesaid, 
had  been  fully  paid.  That  the  amount  of  the  allow- 
ances due  in  manner  aforesaid  to  the  plaintifiTs  upon 
the  excess  of  the  said  foreign  wines  of  the  plaintiffs, 
after  deducting  252  gallons  thereof^  supposing  them 


1788. 

Whitmobc 

oM  others 

agmimtt 

Papillon 

mud  others. 


w 


(A.) 


J.  J.  &  W,  fFhUmore. 


These  certify,  thmt  the  following  wines  were  entered  inwards,  vio,  fortj- 
six  gallons  of  Spanish  wine,  per  /.  Ro^mrte  and  Co.,  1 5th  Nov.  1786 ;  two 
hundred  and  eleven  gallons  and  one-fifth  Spanish  wine,  per  W.  Browne, 
28th  Jdfy,  1783,  31st  Afarch,  1784  ;  eleven  thousand  four  hundred  and 
seventy >one  gallons  and  four-fifths  Portugal  wine,  per  J,  J.  and  W,  IVkU- 
mure,  27th  AprU,  1782 ;  8th,  17th  Jan,  13th  Feb,  8th  Sept.  6th  Nov. 
1783  ;  28th  Sept.  1784;  13th  Sept,  21st,  23d  Nov,  1785  ;  6th  Mmrch, 
3d  May,  2l8t  Oct,  7th  Dec,  1786,  for  which  his  Miyeaty's  duties  were 
paid  at  the  Custom  House,  Lamfion.    Dated  16th  Jimk,  1787. 

fF,  Richardson,  D.  C.     H.  Bushby. 
Per  Collector. 

That  the  goods  above-aentioned  in  this  ceitificate  are  now  to  be 

before  me,  the  day  of 


We,  whose  names  are  subscribed, 
do  severally  swear,  or  solemnly 
and  sincerely  and  truly  declare 
and  affirm,  that  the  duty  for  the 
goods  in  the  within  cotificate, 
in  the  names  of  us  or  our  prin- 
cipals, were  paid  and  secured,  on 
the  day  therein  eipressed ;  and 
that  we  sold  or  delivered  the  said 
goods  to  the  persons  undermen- 
Uoned  by  us,  or  exported  the 
same. 


We,  whose  names  are  subscribed, 
do  severally  swear,  or  solomnly, 
sincerely,  and  truly  declare  and 
affirm,  that  the  goods  herein 
declared  to  be  sold  and  delivered 
to  us  (or  that  the  East  India 
goods  were  dcaxed  as  ttader  men- 
tioned} were  by  us  sold,  deliver- 
ed, or  exported,  as  by  as  under- 
wfUtisn. 


Buyert* 
HMMkor 


Im 


oporlcn 


To  whom  •old 
or  ddiTcred. 


When  and 

before  whom 

•worn. 


whomdetred 
off. 


Of  whom 
by|bo«ght»andto 
Ivhom  told  or 
exported. 


When  and 

before  whom 

•worn. 


John  Whit-  jFur  the  wine 
more,  Ibr  selflwithin    men 
and  Sons;  Jsltlone^    dell 
OlencKMt, f»r  rered  to  J.J. 
Wm.  Brown ;  ind  W.Whlt- 
JohnWikMbr  more,  deliTer- 

lohn  Roberts  rd  to  Messn. 

ind  Co.  J.  J.  andW. 

IWhitmore. 


16  June.  1787 
J.M^JIpr, 

16  June,  1787. 
GJBrathwaiu 

16  June,  1737. 
G3rathwaile 


Beni.Newton, 

forJ.J.IiWlJobn 

Whitmore. 


RecelTed  of 
Roberu 
kCo.^ 

Wm.  Brown« 
part  of  the 
wine  within 
mcationcd'. 


J.R. 
18  June,  1787. 
G.Brathwaite. 
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intilled  lo  the  allowance  upoo  their  whole  stock,  is 
659/.  18s.  lI(/.,andtbedefendaiHshave  paid507/.6s.  \{d. 
into  court,  being  the  amount  of  such  allowance  upon 
so  much  of  the  plaintiffs  stock  as  hath  been  imported 
within  three  years  before  tbe  9th  day  of  Ma^,  1787. 
That  the  officers  of  the  customs  never  grant  cerlifi- 
cates  for  the  drawback  upon  foreign  good*  or  mer- 
chandizes for  exportation,'which  have  not  been  iin- 
ported  within  three  years  befare  the  time  of  exporia- 
tion.  That  the  certiBcate  granted  at  the  Custom 
House,  in  order  to  obtain  a  drawback  upoo  exporta- 
tion, where  a  part  of  the  wines  appear  to  have  been 
imported  more  than  three  years,  is  agreeable  to  the 
form  aanexed,  marked  (B.)(fr).    That  tbe  defendanU 


In  the  JWai-y,  Samml  ttnet,  per  DuiUrk.    Jolm  Pnal. 
TUe  ilntiea  inwsrda  for  twenty  galloDR  PortUEsl  win*  wrre  pud  by 
SimutI  Sniilh,  ISlh  Fibnurf,  1 787 ;  fourleea  plloiu  Spaniiih  vine,  vcn 
paid  out  of  tim«.    Dated  May,  I78H. 

H.  It.  per  Collector. 
W.  R.  D.  Compt. 

WUlimt  Holiaa,  Rgciit  toJthii  Pnal,  nukctfa  oath,  that  the  goods  Bbore 
□iCDtioDvd  ill  this  certiQcMe,  arc  now  to  be  exported  to  DmuUri,  as  real 


i 


'orn  before  me,  tbe 
daj-of^oy,  1788, 


do  aeverally  svear,  or  solemnly 
aad  sincerely  and  truly  dvctare 
and  affirm,  that  tbe  doty  for  the 
goods  ID  tbe  wilbio  certificate,  in 
the  names  ofiu,  or  onr  prineipals, 
were  paid  and  MCiired  on  the  day 
therein  expreeied,  nud  that  wc, 
sold  or  delivered  the  said  ^^oods 
to  the  persons  uudeimentioLcd  by 
IIS,  oreiported  the  aazue.  ! 


} 

O.  B.  per  Sur. 

subsrriled ,  We,  whose  n 


Bubsrribed, 
I  severally  swear,  or  solemnly, 
sincerely,  and  truly  declare  and 
affirm,  thaC  the  ^foods  herein  de- 
clared to  he  sold,  and  deljvcivd 
tt>  UB  (or  that  the  East  India 
goods  were  cleared  as  uadermen- 
tionedj  were  by  us  sold,  deli rered, 
or  exported  asbyuatmderwhttcn. 


';=" 

To  fhDpi  «iLd 

J.';-.;l 

(If  -«^w. 

WtaiD  ud 

>™SI 

""-' 

°%';r,. 
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Papillon 
and  others. 


have  in  their  hands  monies  arising  from  the  duties  up-        1788. 
on  foreign  wines,  imposed  by  said  act  of  parliament,    ^||,t„o,b 
sufficient  to  pay  the  said  allowances  claimed  by  plain-      andoiken 
tiffsy  if  they  are  entitled  to  the  same.    The  question 
for  the  opinion  of  the  court  is,  whether  the  plaintiflfs 
are  intitled  to  recover  in  this  action.    If  the  court 
shall  be  of  opinion  that  the  plaintiffs  are  entitled  to 
recover,  the  verdict  to  stand;  but  if  the  court  shall  be 
of  opinion  that  the  plaintiffs  are  not  entitled  to  recover, 
tlien  a  verdict  to  be  entered  for  the  defendants. 


The  Court  called  upon  fVaod,  for  the  defendants, 
who  contended  that  the  plaintiff  was  not  entitled  to  a 
drawback  upon  the  wines  imported  three  years  before 
claimed.  The  question  arose  on  the  97  Geo.  III. 
c.  15,  s.  3,  which  must  govern  the  statute  87  Geo.  III. 
c.  31,  sec.  1  to  7,  which  relate  to  stock  in  hand  be- 
tween the  9th  and  15th  May,  1717,  and  grants  tem- 
porary allowances  for  such  stock.  The  plaintiff  can- 
not be  entitled  to  drawback  for  any  wine  imported 
above  three  years.  The  form  of  the  certificate  is  an- 
nexed. The  statute  says*  there  must  be  a  certificate, 
in  the  like  form,  as  usual.  Now  there  is  not  a  form  of 
a  certificate,  where  the  wine  is  imported  above  three 
years.  The  construction  contended  for  by  the  plain- 
tiffs would  be  a  bad  consequence  to  the  revenue ,  the 
party  would  get  allowance  for  more  than  the  duties 
paid,  in  some  cases,  as  where  the  higher  duties  are  now 
paid.  The  5th  section  of  the  27  Geo.  III.  c.  31,  seems 
to  authorize  such  a  construction. 


The  Court,  however,  were  clear,  that  the  plaintiffs 
were  entitled  to  the  drawback. 

Judgment  for  plaintiffs. 
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■> 


^^^^'  '  Ward  aqcdnst  Andrews. 

Drimijf  Term. 

TheUndlocdof  fpHE  plaintiff  broaght  an  action  of  trespass,  for 
year^toyearf  cutting  and  carrying  awaj  plaintiff's  timber.  The 

though  there  is  |g^  count  of  the  declaration  was,  for  entering  plain- 
no  reaeiratioii  '  °   *    7^ 

of  the  timber  Uff^s  close,  and  cutting  down  and  carrying  awaj  tim- 

may  a^^'  ber ;  2d  count,  for  cutting  down  and  carrying  away 

^^!Sr»^^  timber  generally ;  and  Sd,  for  carrying  away  timber, 

a  third  penon.  The  defendant  pleaded  not  guilty. 

tor  carrying  It  *  «        -^ 

away,  after  it 
has  been  cut 

down  (a) .  Uppn  the  trial»  at  the  last  Lent  assizes  for  the  county 

of  fFarc€$ter,  it  appeared,  that  in  the  mooth  of  Febru- 
airy,  1771,  an  ash  and  an  oak,  which  had  grown  upon 
the  premises  naoied  in  ^  decIara&ioD,  had  been  cot 
down,  of  which  premises;  Ann.Andnms,  widow,  the 
defendant's  nipthepr,  in^as  at  that  time  tenant  in  posses- 
sion, a^  lessee  (rom.  year  to.  year  under  the  plaintiff, 
the  owner  pf  the  ipb^itaoce ;  and  that  the  defendant, 
during  i\^e  possessi^op  :of  the  premises  by  the  said  ilsia 
Andrews,  cross  cut  and  carried  away  the  wood,  after 
it  was  so  severed  firpin  the  ground,  and  conTerted  it  to 
his  owp  use.  At  the  time  of  letting  the  premises  to 
the  i^iid  Ann  Andreil^,  Aert  was  no  reservation  to  the 
landlord  of  the  timber,  or  trees  growing  thereon.  The 
jury  at  the  trial  found  a  verdict  for  the  plaintiff,  with 
308.  damages,  subject  to  the  opinion  of  the  court, 
whether  in  thip  case,  this  action  of  trespass  €t  ei  anms 
can  be  maintained. 

Car,  for  plaintiff.    This  action  of  trespass  is  well 
brought.    Though  it  may  be  true  that  the  tenant  has 


(a)  So  if  trees  are  excepted  in  a  lease,  trespass  is  maintainabky  and 
not  case ;  8  East,  190 ;  and  so,  if  they  are  not  excepted,  1  Smtrnd.  322, 
n.&.    7T.R.13.    2  01011^.491. 
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a  special  property  io  the  timber^  to  maintaia  an  action        1 772. 
against  third  persons  for  an  injury  to  it»  whilst  it  is        Waed 
growings  yet  when  severed  it  becomea  the  property  of     jSjnxws. 
the  owner  of  the  aoil.    It  is  not  necessary  to  have  ac- 
tual  possession  to  maintain  an  action  of  trespass. 
Lii.  71.    F.  N.  B.9K     Bro.  Ab.  Trespass,  pi.  216. 
Here  the  tieea  had  been  cut  down  some  time  before  the 
defendant  carried  them  away,  land .  the  plaintiff  was 
then  clearly  entitled  to  them.     He  cited  AUeyUy  83. 
Cro.  Car.  342.     13  Hen.  VII.  9>  6.    Palm.  327- 

Bearcraft,  for  defendant.  This  was  a  general  ver- 
dict^ with  damages  in  all  the  counts,  and  not  for  the 
mere  carrying  the  timber  away.  [But  this  the  coort 
denied,  and  said  that  the  case  was  meant  to  be  oin  the 
last  county  th  bams  asportatisJ]  There  is  a  distinction 
between  trespass  vi  et  armii,  and  trespass  on  the  case. 
Property  and  possession  must  concur  to  support  this 
action.  Perhaps  not  actual  possession  is  necessary ; 
but  here  the  plaintiff  never  had  any  possession.  As 
to  the  case  in  Alle^,  SS,  the  point  there  determined 
was  not  before  the  court. 

Sed  per  Curiam.  The  plaintiff  had  sufficient 
possession  to  maintain  this  action. 

Judgment  for  plaintiff. 


C!oLOBfBiES  against  Sum. 


1772. 

TVhdijf  Ttrm, 

JJLAINTIFF  declared  on  a  promissory  note,  for  100/.  ^^J^j^g^ 

drawn  by  one  T.  Mou»^  and  payable  4o  the  de-  npt^  tlurt  a 
fendant,  whom  the  plaintiff  stated  to  be  the  immediate  depsBdiog  " 
indorser  to  the  bUL    The  defendant  pleaded,  that  the  ^l^^^iSS^ 
first  indorsement  he  ever  made  on  the  bill  was  made  "gUie  pjndcn- 

c^  of  such  ac- 

_    tioiiyOoinmeDce 

anactioii 

(«)  8m  1  TamU.  1«9.  H^  Ae 

tame  dcvnd* 

ant  (a). 
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1772.      to  one  J.  Graham,  to  whom  the  defendant  delivered 

CoLOMBiBs    ^^^  bill;  and  that  before  the  p]atnttff*8  commence- 

M^akui       ment  of  this  action,  the  «aid  J.  Graham  commenced 

oLIX. 

an  action  on  the  bill  against  the  present  defendant, 
which  action -was  still  pending.  •  The  plea  did  not 
state  that  the  plaintiff  had  ever  any  notice  of  the  ac- 
tion being  commenced*.  To  this  plea  the  plaintiff  de- 
murred generally,  and  defendant  joined  in  demurrer. 

Davenport,  for  {daintiff  There  are  two  objections 
to  this  plea :  Ist,  that  it  amounts  to  the  general  issue; 
and,  £d,  that  it  is  bad  in  substance.  The  plaintiff, 
being  the  holder  of  the  bill,  .has^no  reason  to  enquire 
into  what  has  been  done  by  the  person  who  iidoEsed 
it  to  him.  It  would  hurt  credit,  if  he  was  forced  to 
enquire  into  what  has  been  done  by  the  prior  holder. 

The  Court  were  of  opinion  that  the  plea  was  bad, 
for  the  reasons  urged  by  the  plaintiff.  The.  court 
thought  that  an  indorsee,  without  notice,  was  not 
bound  by  any  thing  done  by  a  former  holder.  But 
that  if  a  bill  be  taken  by  an  indorsee  (knowing  that  a 
former  action  was  depending)  with  a  view  to  oppress 
the  defendant,  it  might  be  otherwise. 

Judgment  for  plaintiff. 

I77g.  HuNTBR  against  Earl  of  Db  Lorainb. 

Adedmtionin  T^"^  declaration  stated,  that  Henry,  Earl  of  De 
cueagdMtui         LoraineCa)  ¥ias  summoned  to  answer  William 

Bail,  Btttiiig        -.  . 

tiMEsiitoliATe  Hunitr,  in  a  plea  of  trespass  on  the  case,  and  where- 


«rf  to  answer'    ^poDy  &c.,  with  couuts  for  goods  sold  and  delivered, 
!"J!^»^**^  &c*    To  this  the  defendant  demurred  as  follows :  For 

tacbed/  it 

Ud  (*).  ■ 

(a)  It  is  tobe  obaenred,  that  the  plaintiff  did  notaUege  the  delendaat 
to  have  **  priidlege  of  peerage." 

(ft)  See  TUWs  Forms,  Sth  ed.  88.  Sed  Fidt  I  Hen.  BU.  250.  1 
Saunders,  318,  n.  3.    1  Ckiii^  on  PL  388. 
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that  it  is  alleged  by  the  said  declaration,  that  the  said        ^77^' 
Earl  hath  been  summoned  to  answer  the  said  William       Hunter 
in  a  plea  of  trespass  upon  the  case,  whereas  it  onght    earl  or  Db 
to  have  been  attached,  to  answer  the  said  William  in      Lo^^""*- 
the  plea  aforesaid,  and  not  summoned ;  and  for  that  no 
summons  lies  in  an  action  on  the  case  on  promises ; 
and  for  that  the  said  declaration  is  in  many  respects 
uncertain,  insufficient,  and  wants  form,  &c. 

Joinder  in  demurrer. 

Lord  Mantfield.    The  declaration  is  bad.     In  an 
action  on  the  case,  the  first  process  is  an  attachment. 

Judgment  for  defendant. 


Davis  against  Saundbrs  and  others.  ^^^  * 

Mkk.Term* 

rpHlS  was  an  action  of  trespass,  wherein  plaintiff*  ^j^^^^jST 
in  the  first  count  of  his   declaration,  set  forth  ibiact,anM> 
that  the  defendanU,  on  the  12th  March,  mO,  at  Tap-  ^AdniuoT^ 
sham,  in  the  county  of  Devon,  with  force  and  arms,  the  ^^'^^ 
goods  and  chattels,  (to  wit)  200  casks  of  brandy,  and  ed  for  rd  in- 
200  casks  of  rum,  of  the  plaintiffs,  value  2001.  there  f^m  goch  ac- 
then  being  and  found,  took,  and  carried  away,  and  *^^^^ 
converted  and  disposed  thereof  to  their  own  use.    In 
the  second  count  plaintiff  declared,  that  the  defend- 
ant, on  the  said  12th  of  March,  at  Tapiham  aforesaid, 
with  force  and  arms,  a  certain  sloop  of  the  plaintifiW 
value  100/.,  there  then  being  and  found,  broke,  da- 
maged, and  spoiled,  whereby  the  plaintiff  not  only  was 
obliged  to  lay  out  and  expend,  but  did  lay  out  and 
expend  10/.  in  repairing  and  amending  the  said  sloop, 
but  was  prevented  and  hindered  from  using-  his  said 
sloop  for  three  weeks  then  next  following,  and  other 
injuries,  &c.  to  the  plaintiffs  damage  of  3001.    The 
defendants  having  pleaded  the  general  issue  of  not 
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1770.  guilty, .  issue  was  Iberaipoa  joined,  and  the  cause 
^]^  came  oa  to  be  tried  fLt  the  last  assises,  hdd  at  Bxeia', 
^^vj*^  on  Thursday,  9th  4tV»^i  1770,  before  Mr.  Jmstice 
tmd  Men.  Ashurit,  when  a  verdict  was  fpond  for  the  defendaDts 
on  the  first  count  of  the  deolaratbrn,  and  for  the  plain- 
ti£f  on  the  second  coirnt, .  datoiages»  lOL,  coats,  40i., 
subject  to  the  opinioa  of  this  honourable  (x>nrt  on  the 
following  case:  That  the  plainti£f  was  owner  of  a  sloop, 
and  the  defendants  owners  of  two  other  sloops.  That 
having  reason  to  believe  there  was  a  raft  of  brandy  left 
in  the  sea  by  the  smugglers  at  Zbr^oy^  aevaral  vessels 
went  out  in  search  of  iL  That  John  De$c€nt  was  the 
first  discoverer  of  the  raft,  and  laid  hold  of  it  with  hb 
boat  hook ;  but  not  being  able  to  hold  it,  he  left  his 
boat  hook  sticking  in  the  cable,  and  which  boat  hook 
remained  visible  above  water.  That  Descent  still  cod- 
tinned  there,  and  was  about  to  letumy  butt  before  he 
got  up,  Davis,  the  plaintiff,  fixed  his  anchor  to  the  ca- 
ble to  which  the  raft  of  casks  was  fastened,  and  drew 
then  up  to  the  bo'w  of  the  veaseh  That  wUkt  Dam 
was  getting  in  some  df  the  casks,  the  dtfendants, 
Sounders  and  RM  hi  one  boat,  and  Coato  and  Barfktt 
in  the  odier,  came  ap,  and  eacb  got  hoid  of  anodier 
part  of  the  Jraft.  That  whflst  tbey  had  so  koM,  by  die 
lolling  of  the  sea>  and  Mowing  of  the  wind,  their 
ships  drove  agaitist  the  plaintiff 's  vessel,  :and  did  him 
damage  to  the  atnonnt  of  the  venfict.  Tbat  the  casks 
which  Cookes  and  Saunders  took  from  the  mft  were 
immediiltely  taken  to  the  customs,  and  condemned  in 
the  Exi^hequer>  n6  one  laying  a  claim  tklereto.  Whe^ 
ther  the  plaiitliff  is  entitled  to  recover  in  this  action 
for  the  damage  done  to  his  ship. 

Buriani,  Serjeint,  for  plaintiff.  Plaintiff  was  the 
actual  possessor  of  the  raft.  If  in  the  prosecution  of 
an  unlawful  attempt  to  dispossess  a  man  of  goods  in 
his  possession,  a  damage  is  done,  trespass  may  be 


■> 
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maintained.     Even  a  person  having  an  illegal  posses-        1770. 
sion,  may  support  this  action  against  any  person  but        dItis 
the  legal  owner.  Cro.  Niz.  8 19.    5  Co.  W.  (6).     Stra.      sIJ^^rs 
777.    1  Salk.  290.   2  Sound.  47,  c.     Nor  is  the  intent      mmioUm^* 
or  design  of  the  wrong  doer  to  be  much  considered  (a). 
Where  a  soldier^  exercising,  discharges  his  musket, 
and  hurts  another ;  or  a  person  in  shooting  at  one  but^ 
hits  another,  trespass  will  lie.     Hoh.  134.     Stra.  596. 
The  question  here  is,  whether  it  was  not  an  unlawful  at- 
tempt to  dispossess  plaintiff,  who  was  in  the  actual  pos- 
session of  the  raft.    Bro.  Abr.  S5B. 

Man^eld,  for  defendant.  The  jury  have  found  the 
fact  of  possession  of  the  brandy  against  the  plaintiff, 
and  therefore  they  have  found,  on  the  first  count, 
against  him ;  this  is  decisive  as  to  the  second  count ; 
if  he  had  no^possession,  defendant  would  not  be  guilty 
of  wrongful  act.  Ld.  Raym.  1399*  Here  the  injury 
was  merely  accidental.  It  is  true,  that  even  if  it  had 
been  through  negligence,  it  must  have  be^n  an  action 
of  trespass. 

Jiurland,  in  reply.  When  the  first  act  was  unlaw- 
ful, though  the  injury  had  been  intended  to  a  third 
person,  if  an  injury  ensues  to  me,  trespass  lies.  It  is 
even  so  in  the  case  of  felony.  If  in  prosecution  of 
an  unlawful  act,  a  man  is  killed,  it  is  murder. 

The  Court  decided  generally  for  the  defendants 
upon  the  whole  declaration,  being  of  opinion,  that  the 
original  act  of  the  defendants  was  not  unlawful. 

Judgment  for  defendants. 

(a)  3  mu.  309.    2  Bla.  R.  832.    3  Easiy  599,  601. 
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1771.  Sinclair  against  Thb  Hon.  T.  Hbrvbt. 

In  action  of  TkECLARATION  in  aisumptit,  for  the  nse  and  occa- 
wiiod'oom-  pation  of  famished  Iqdgings  by  jitm  Hervejf,  the 

^uS/a.  H*'  wife  of  the  defendant,  at  defendant's  reqaeat,  and  other 
defeDdnnfB  '  common  connts.  Plea  to  the  count  for  sach  ose  and 
mit,  the  dH*  occnpation,  because  he  says  that  the  said  Afnty  at  the 
Siia?»i>MA^  ***^  several  times  when  the  said  promises  and  nnder- 
KTwM  not  hit  takings  are  above  supposed  to  be  made,  was  not,  nor 
plM  wooid        was  she  at  either  of  them,  the  wife  of  the  said  Thomas, 

geiMinl  lime!  ^^^  *^**  ^^  **  ready  to  verify ;  wherefore^  8cc.  Demur* 
naweD  M  ten-  rer,for  that  the  plea  aforesaid  amounts  onto  the  general 
terial  inne.       issue  only,  and  for  that  the  said  plea  tenders  and  offers 

to  put  in  issue  a  matter  which  is  immaterial ;  and  is,  in 
other  respects  uncertain,  insufficient,  and  wants  form, 
&c. 

Joinder  in  demurrer. 


Serjeant  Jiphtou,  for  plaintiff.  It  would  be  immate- 
rial to  prove  that  Ann  Hervey  was,  in  fact,  the  wife  of 
the  defendant.  It  would  be  sufficient  to  prove  that 
she  passed  as  such.  If  it  would  be  material  to  prove 
it,  the  defendant  would  have  had  the  advantage  of  it 
on  the  general  issue.  This  plea  amounts  to  the  ge- 
neral issue :  and 

The  Court  being  of  this  opinion,  gave 

Judgment  for  plaintiff. 
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Chapman^  on  the  demise  of  Schous  against 

SCHOLRS. 

WAMES  SC HOLES,   being  seised  in  fee  of  the  Under  a  devise 

premises  in  question,  made  his  will,  dated  12th  «And  as  touch. 

December,  1751,  in  the  words  following ;  to  wit,  "  In  uS^Jg^^SfiSl 

the  name  of  God,  amen.  I  James  Scholes.  of  fValkmile,  }m>m  ">?  lease- 

bold,  ntuatCy 

within  Ckadderion,  in  the  county  of  Lancaster, yeoman,  &c  Idevisethe 
being  of  sound  mind  and  memory,  do  make  this  my  fits  tbmofto* 
last  will  and  testament,  in  manner  following ;  and  firsts  ™y  eTOcutow 

*^  befeaner  nam- 

I   order  that  all   my  just  debts,  funeral    and  other  ed,  until  my 
expences,  be  paid  out  of  my  personal  estate ;  and  also  tidn  their  sere- 
Ibe  following  legacies,  to  wit,  to  my  nephew,  John  ^^^^^J^ 
Sckdes,  son  of  my  late  brother,  John  Schoks,  I  give  thattfa^,my 
fifty  pounds  ;  to  my  nephew,  John  Scholes,  son  of  my  move  the  same 
brother,  Thomas  Scholes,  I  give  fifty  pounds ;  to  my  ^     TOMoaar 


nephew,  Richard  Hartley,  son  of  my  brother-in-law,  J.ljJJJIJJ?*'*'*^ 
fVilliam  Hartley,  I  give  fifty  pounds ;  to  my  niece,  penonalestate, 
MoUy  Hutchinson,  daughter  of  my  late  sister,  I  give  tageanaedoa- 
fifty  pounds ;  all  which  above  said  legacies  shall  be  SjJ^fjJJ^.  ^^ 
paid  without  interest,  when  and  as  the  said  several  le-  aitothefiree- 

,    .  r    .         .^  bold  andlnhe- 

gatees  attain   their  respective    ages   of  Iwenty-one  ritaoceofmy 
years ;  and  if  any  of  them  happen  to  die  before  their  J*J!^^»  * 


attainment  to  fall  age,  then  the  legacy  or  legacies  of  ^?JVJ^ 
him,  her,  or  them  so  dying,  shall  cease  and  be  vcud  for  and  ••  ihey'a^ 
the  benefit  of  my  two  daughters,  Hannah  and  Jane  ^  ^^^  J^^t 
Scholes.  Also  I  give  to  my  brother,  Richard  Scholes,  CJI[£^SSm 
one  hundred  pounds;  and  until  the  said  several  fifty  and  their  heirs 
pounds  legacies  become  respectively  due  as  aforesaid^  I  aatenanta  io 
order  the  same,  and  also  the  remainder  of  my  personal  JSJ^nSat^f^ 
estate,  to  be  converted  into  ready  money  by  my  cxe-  hothmydsngh- 
cutors,  to  be  by  them  placed  out  and  improved  at  in*  uwM  ■ 


terest  in  the  best  manner  they  can^  for  the  benefit  and  Ij^'^^j^^^^ 
advantage  of  my  said  two  daughters,  and  for  their  vn^  •»!  a- 

Boagst  my  siul 
two  brothers^  7*.  StMes  and  A.  SekoUs,  and  my  nephew  J.  Sehakt,  son  of  my  late  bio- 
ther  J.,  their  heirs  and  assigns  for  ever,  to  take  as  tenants  in  common  : "  It  was  held,  that  the 
danghten  onlftook  aq  estate  tnll  with  remahidefa  o?er» 

YOU  11*  2  V 
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1771-        maiAleuances  add  educations  until  they  severally  at. 

cuTp  MAN      taiu  their  ages  of  twenty-one  years,  ai  which  times  igite 

on  lAi,  ijrutife  of  ^jjg  gjjjj  personajty  and  improTement  thereof  unto  my 

againsi  twodaughters,  equally  betwixt  them;  and  if  both  of  them 
happen  to  die  in  their  minoritieB,  and  withoat  itsie, 
then  I  give  the  residue  of  my  personal  estate^aiid  the  im- 
pnovements  thereof,  unto  and  amongst  my  two  brodun, 
Hunnas  and  Richard,  and  my  nephew,  Voiis  Sckola, 
son  of  my  late  brother,  Jok»  SchoUi,  and  the  sorvivon 
or  survivor  of  them,  his  and  their  executors  and  admi- 
nistrators. And  a$  tauckmg  my  real  ettates,  boikfim' 
hold  and  leatehoUj  situaU,  Sfc.  I  devi$e  the  renig  arndpro- 
Jiis  thereof  to  my  executors  hereafter  named,  until  my 
daughters  attain  their  several  ages  of  tweniy^one  years; 
in  trust,  that  ihey  my  executors  improve  the  same  in  like 
manner  and  purpose  as  I  have  hereby  directed  my  personel 
estate^ for  the  advantage  and  education  of  my  daughten; 
and  as  to  the  freehold  and  inheritance  of  my  real  eUate,  I 
devise  the  same  to  my  said  daughters  when  and  as  they  at- 
tain their  several  ages  of  ttseenty-one  years,  equaliy  between 
them  and  their  heirs  for  ever,  to  take  as  tenants  incm^ 
mon ;  provided  that  ifbotkmy  daughters  die  withaat  tam" 
fnl  issue,  then  I  devise  mf  real  estates  unta  and  amemgft 
my  said  two  brothers,  Thomas  Scholes  and  Richsid 
Scholes,  and  my  nephew,  John  Scholes,  soa  afmylak 
brother  John*  their  heirs  and  assigns  for  ever,  to  take  as 
tenants  in  common.  Also  I  request  my  executors  do  m 
due  time  after  my  death,  renew  the  lease  of  my  tene- 
ment in  Pikworihj  which  I  hold  undear  Sir  Ra^  Jshe- 
ton,  Bturt. ;  and  hereof  I  nominate  and  appoint  ray  said 
brothers^  Richard  and  Thomas  Hutchinwom,  and  WiOiam 
Hartley,  my  brothers  in  law,  joint  executors  of  thbmy 
will ;  and  do  give  unto  them  the  tuition  and  guardiao- 
ship  'of  my  two  daughters,  and  the  mans^^ement  of 
their  fortunes ;  and  tn  testimony  hereof,  I  the  said 
James  Scholes  have  hereunto  put  my  hand  and  seal 
this  twelfth  day  of  December,  in  the  year  of  our  JLoid 
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one  thousand  deven  bundi^  and  fiftyHoae.     James  1771. 

Scholei,  (L.  S.y    TMe  testator  died  rooq  aEker,  without  chapmIn 

altering  ht8  said  wiM,  leaving  issue  two  daughterly  ""^^^^ 

Hannah  and  Jane ;  Hannah  hating  attained  her  age  of  <««mi 

Sgholes 

twenty-one,  died  in  May,  1766,  intestate,  and  without 
issue.    June,  having  attained  her  age  of  twienty-one, 
entered  into  possession  of  the  whole  premises,  and 
died  in  Septe^^,  1766,  intestate,  and  without  issuer 
John  Sckokiy  thefafber  of  the  testator,  left  issue  four 
sons,  viz.  J^kn^  the  eld6st»  That^as,  James  (the  testator^ 
Richard  (the  defendant).    John  Soholes^  the  eldest  son 
of  John  Schotles,  and  brother  of  the  testator,  died,  leav- 
ing issue  John  Scholesy  the  devisee  of  one  third  part  of 
the  premises.  The  last-named  John  Scholes  died  in  Oc^ 
tober,  176d,  leaving  issue  Mary  Scholes,  the  lessor  of 
the  plaintiff,  his  only  child,  and  heir  at  law.     TViomas 
Scholes,  the  steond  brother  of  the  testator,  and  devisee 
of  one  other  third  part  of  the  premises,  died  in  1765, 
without  issue.     Richard,  the  youngest  brother  of  the 
testator,  and  devisee  of  the  remaining  third  part  of  the 
premises,  did»  upon,  the  death  of  Jane,  the  younger 
daughter  of  the  testator,  take  possession  of  the  whole 
premises,  and  is  the  present  defendant  for  all  the  said 
premises.    At  the  trial  of  ihh  cau^e  at  Lancaster  as- 
sizes, the  14th  Atigi»/,  1771 » before  Mr.  Justice  fVilles, 
the  jury  found  a  verdict  for  the  plaintiff  for  the  whole 
premises,  subject  nevertheless  to  the  opinion  of  the 
Court  of  Iting's  Bench  upon  the  above  case,  as  to 
one  undivided  third  part  of  the  said  premises  claimed 
by  the  defendant  under  the  said  will. 

Arden  for  plaintiff.  The  question  is,  what  estate 
the  two  dadghteiB  took,  whether  m  fee  or  tail.  I  con- 
tend|  that  they  took  an  estate  in  fee,  defeasible  on 
their  dying  before  twenty -one,  without  issue.  If  th^ 
devise  had  been  to  them  and  their  heirs,  and  if  they 
should  die  without  issue,  then  to  the  other  devisees, 

2  Ul{! 
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agaimi 
SCHOLBt* 


1 771 .        tbey  would  thdi  have  taken  aa  estate  tail.    The  in- 

Chapmav      tention  woold  be  clear ;  but  here  it  is  not  so  :  for  it  ap- 

cmikeDamiMeaf  pears  the  Other  way.  See  ^  Fes.  186.   It  was  the  inten- 

tion  of  the  testator  to  provide  for  his  daogblers.  The 
only  thing  he  had  further  in  contempIatioQ  was,  if 
they  should  respectively  die  before  the  age  ortweoty- 
onci  when  they  had  a  right  ta  dispose  of  the  estate. 
If  they  took  an  estate  tail»  it  must  be  with  cross  le* 
mainders  to  eadi.  I  say^  that  the  will  naust  be  con- 
strued as  passing  an  estate  in  fee,  d^easible  only  oa 
their  dying  without  issue  before  twenty-one.  iAik. 
5£4.  Strang  v.  Cummin,  2  Burr.  767»  Doe  v»  Neumum^ 
11  Geo.S. 


The  Court,  without  hearing  counsel  for  the  defend- 
ant, were  clearly  of  opinion  in  his  favor,  viz.  that  the 
daughters  only  took  an  estate  tail,  with  remainder 

over. 

Judgment  for  defendant. 


F^SBR  agatMt  Skby  and  others. 

"■DECLARATION  in  covenant,  on  an  indenture  of 

lease  dated  15th  June,  17M,  between  defendant 

Ske^,  and  other  defendants*  wives,  whilst  they  weie 


1773. 

HUmy  Term. 

In  breach  of 
cofcnant  on 
defendiinf  B  de- 
mite,  for  not 
haring  title  to 

demiM  for  the  whole  of  the  term  demieed*  whereby  plaintilTB  aarignee  of  tSkit  leaae  «• 
ericted,  and  plidntiffmit  to  costs  in  an  action  against  mm  by  Rich  aaigneey  fbraachevie* 
tion  ;  j>laintiir  mnst  shew  who  evicted  the  assignee }  and  meinely  stating;  that  a  thiid  pesMs 
was  seised  in  fee  of  the  premises^  and  that  the  assignee  was  evicted  geaermUy,  b  notsdi- 
cient  (a). 

SemkU^  under  the  word  **  denuse/'  the  lessee  may  maintain  an  action  of  coreaaat  ^sittt 
the  lessor,  for  not  haiing  suffident  power  to  dendBc  for  the  friiole  term,  whereby  plafailir 
was  pnt  to  ezpence  in  procuring  a  better  title  for  whole  term. 

(a)  In  action  of  Tendee  agidnst  Tendor  for  breach  of  oofrenant  for  gocrf 
title,  stating  that  plaintiff  was  ejected  by  third  pefson,  and  iBCUfiwI  gimt 
expence,  the  plaintiff  most  shew  in  some  maiinsr»  that  the  pcnofteviO' 
ing  does  not  derive  title  firom  him ;  and  witiioat  this  <iaalificatiea  tk 
spedal  averment  of  <<  ha^  lawful  right  and  title,"  &c.  would  be  bad, 
after  verdict.  Cro.  Joe.  315.  8  Smmi.  177.  1  Lm.  aOI.  1  SIdi.  4M. 
1  JIHL290.  See  9  PHee,  43.  And  as  to  tiie  mode  of  alleging  it,  ice 
15ilov.70.  2UV.Z1.  3/^.325.  4T.R.617,  &c  2Bo9.eiFMLM» 
B.  6.    3  CkUiy  on  Pleadhig,  334. 
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unmarried^  and  plaintiff;  whereby,  in  consideration  of 
ihe  sum  of  40/.»  laid  out  by  defendant  in  tbe  repairs  of 
the  premises,  and  for  other  considerations  thereinafter 
mentioned,  they  did  demise,  lease,  and  to  farm  let, 
unto  plaintiff,  <a  certain  messuage  or  tenement.  Sec 
The  lease  'contatning  covenants  to  repair,  &c.  De« 
olaration  averred,  that  plaintiff  assigned  the  premises 
to  S.  Stephenwn  for  the  remainder  of  the  term  of  eigh- 
teen years,  &c. :  To  have  and  to  hold  the  same  unto 
the  said  plain  tiff,  his  executors,  8cc.,  from  the  feast 
of  the  >Dativity  of  St,  John  the  Baptist y  then  next  en- 
duing, for  and  during,  and  unto  the  fuH  end  and 
term  of  eighteen  years  two  calendar  months  and 
twenty-one  days,  from  thence  next  ensuing,  andfuNy 
'  to  be  compleat  and  ended,  yielding  and  paying  there- 
-fore,  yearly  and  every  year,  during  the  first  eigh- 
teen years  of  the  said  term  thereby  letten  unto  the 
said  defendant  Skey,  his  executors,  -Sec.  the  yearly 
vent  or  sum  of  2/.  I6s.  8cf.;  to  the  said  defendant  £L 
Tawiksend^  her  executors,  &c.  the  like  yearly  rent  or 
sum  of  2/*  16s.  %d. ;  and  to  the  «aid  defendant  S.  Towns* 
tndf  her  executors,  &c.  the  like  yearly  rent  or  sum  of 
2/.  169.  8{2. ;  the  said  several  yearly  rents  to  be  payable 
and  paid  on  the  four  most  usual  feasts  or  days  of  pay- 
ment of  rent  in  the  year,  that  is  to  say^  8ic.  The 
plaintiff  then  averred,  that  long  before  the  time  of  the 
making  of  the  said  indenture  of  lease  by  4he  said  H. 
Skey,  E.  Tatmsend,  and  S.  Townseftd,  to  the  said 
plaintiff  as  aforesaid,  the  mayor  and  commonalty  and 
citizens  of  ihe  city  of  London,  governors  of  the  house 
of  the  poor,  commonly  called  Saint  Bartholomevp't 
Hospital,  near  West  Smitkfield,  London,  of  the  foun- 
dation of  King  Henry  the  Eighth,  were,  and  from 
thence  hitherto  have  been,  and  still  are,  seised  in  their 
demesne,  as  of  fee,  of  and  in  the  said  demised  pre- 
mises ;  and  the  said  H.  Skey  and  S.  his  wife,  in  right 
of  tbe  said  S.  and  the  said  £•  Townsend,  and  S.  Towns* 
jend,  were,  at  the  time  of  tbe  making  the  said  demisi;^ 


1773. 

Frasbr 
agahut 
Sk&t 
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1773.  possetsed  of  the  said  deniised  pimmes,  witktheap-^ 
f^g^^  poitenances/for  the  m%i,  residsc,  and  rtmamdcrof  a 
^j^^  oertain  tann  of  ninetijMaiine  ye&n^  cowsofeacmg-  from 
middhen.  and  ifflmediatelj  after  the  feast  of^the  AnikiBoiatiM 
of  the  blessed  Firpm  Btary,  in  ibo  jreac  oi  our  Loid 
1760,  and  made  and  gianted  by  the  said  go^etaon  to 
the  said  H.  Skef  and  SL.  his  wife^  in  .nght  of  the  saM 
Susannah,  R,  and  S.^  to  hoUi  the  cttune'  toi  the  sail 
H.  S.  and  S.  his  wifei  in  right  of  the.aud.  A,  anilo 
the  said  £•  and  S.,  fron  the  fieast  df  theAaifiiiiGiatioa 
of  the  Uessed  Virgin  Martf^  in  the  year  last  afbresaUf 
for  the  said  term  of  nine  years ;  and  tiMik  the  said  A 
Sktiff  E.  Towmemd,  and  S.  Townwul^  at  thts  time  of  the 
making  of  the  said  demises  by  tbnn  to  the  aaid  phtiiH 
ti£f,  had  not,  nor  a^  any  time  ailaee  the  laakir^  the  said 
demise  by  them  to  the  said  pJaiRtiff>  hfl4  Un^y^  or  had 
any  of  them»  any  other  or  fiirtiier  title  or  inAeBest  io 
or  to  the  said  demised  preaubes^  withr  ihe  appurte- 
nances, or  any  parb  thereof,  than  foK  the  theo  nesidiie 
or  remainder  of  the  said  term  of  nine  yesurs,  and  these- 
fore  had  not^  nor  coald  have^  any  nght.  <9f.  tide  at  the 
time  of  the  making  the  said  demise  to  iht  said  plain* 
tiff,  to  demise  to  hita  the  said  psemises^  or  aoj  part 
thereof,  for  any  longer  term  thaa  fiof  tiie  seaidoe  of  the 
said  term  of  nine  years,  at  the  time  of  the  making  of 
the  said  demise  to  the  said  pladoliff,  to  oome  and  an- 
expired;  and  that  the  said:  term  of  nine^yMrs  ended  and 
expired  by  e£9trxion,  lapse  and  coiune  of  time^  oathe 
25tb  dayof  JtfarcA,intheyearof  ova  Lord  I76&;  andthat 
the  said  term  of  nine  yearn,  so.  ending  aadidetecmiaiDg 
on  the  25tk  day  of  JfaivA,  ia  lile  said,  year  of  out  Eotd 
l769  aforesaid^  the  said  &  Stefhrnson,  to>  wkcNa  Ike 
said  plaintiff  had  sp  assigned  tbe^s^didfemiBed*  pie* 
mises  as  aforesaid^  was  thereupon  oa  that  Any.  evicted 
out  of  and  from  the  said  demised  pvemiaea,  aid 
obliged  to  snrrendier  and  deliver  up  the  same;  aid 
thereupon  the  said  govemoas  afterwaada^  to  wit,  oa 
(he  9th  day  of   OciiAer,  1770^   at,  tut.    afeaesaidl 
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demised  to  the  said  plaiatiflf  the  said  pitemises,  with  1773. 
the  appurtenances,  to  hold  the  same  to  the  said  frasek 
plaintiffy  his  executors,  &c.  from  the  feast  day  oF  f^' 
the  Annunciation  of  the  blessed  Firgm  Maiy,  in  the  t^*^  othet*. 
year  of  our  Lord  1769»  unto  the  full  end  and  term  of 
twenty-one  years  from  thence  next  ensuing  and  fuUy  ; 
by  virtue  of  which  said  last  mentioned  demise  the  said 
plaintiff  entered  into-  the  said  demised  messuage  or 
tenement  and  premises,  with  the  appurtenances,  and 
became  and  was  thereof  possessed ;  and  thereupoii  the 
said  S.  Stephenson  afterwards,  to  wit,  in  Hilary  Term, 
in  the  10th  year  of  the  reign  of  the  now  king,  exhi- 
bited his  bill  of  complaint  against  the  said  plaintiff,  in 
his  Majesty's  Court  of  Exchequer  at  IVeiimnster,  to 
be  restored  to  his  possession  of  the  said  premises,  and 
to  obtain  a  satisfaction  for  the  rents,  issues,  and  pro- 
fits  of  the  said  premises,  received  by  the  said  plaintiff 
since  llic  said  surrender  of  the  said  premises  by  the 
said  ^.  S,  as  aforesaid,  and  to  compel  the  said  plain- 
tiff to  assign  the  said  premises  to  the  said  S.  5.  for  the 
residoe  of  the  said  term  of  eighteen  years  two  calendar 
months  and  twenty-one  days ;  and  the  said  plaintiff 
was  thereupon  afterwards,  io  wit,  on  the  (irsi  day  of 
Aprit,  in  the  year  of  our  Lord  1772>  at,  &c.  aforesaid, 
by  virtue  of  a  decree  nuule  m  the  said  equity  suit  in 
the  said  Court  of  Exchequer  lit'  IVesimimitet,  obliged 
to  pay  to  the  said  5.  S.  a  large  sum  of  money,  to  wit, 
&€.,  for  the  rents,  issues,  and  profits  of  the  said  pre- 
mises, receited  by  the  said  plaintiff  since  the  said  25th 
day  of  March,  r709>  Md  t&  niake  fli  new  demise  of  the 
said  niessuage  or  tM<eiMiit  and  premises,  with  the  ap- 
purtenances, to  the  said  S.  S.,  from  thenee  for  the  term 
of  four  years  three  qtiarCei^s  of  H  year  «iro  calendar 
months  and  twenty-ode  dlays^  frdm  the-  fi9th  day  of 
September,  177 1,  at  and  uridet  the  yesifly  rent  of 
8/.  10s.  for  the  said  fdut  jrears  and  &ree  quarters  of  a 
year,  and  at  and  under  the  rent  of  2/.  25.  6d.  for  the 
said  two  calendar  months  and  Iwenty-one  days  of  the 
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1773.       said  lerm,  being  a  much  less  rent  than  the  said  pie- 
Vraber      noises  were  then  worth  to  be  let ;  and  alao  to  pay  to  the 
'f^       said  8.  S.  a  large  som  of  money,  to  wit,  the  sam  of 
mmdotAen.     64/.  17 s*  7d.  as  and  for  the  said  8*  S*%  crests  of  soit  in 
the  said  cause ;  and  was  also  forced  and  obliged  to 
lay  out  and  expend,  and  did  lay  out  and  expend  an- 
other large  sum  of  money,  to  wit,  60/»  in  and  about 
his  defence  in  the  said  cause  of  suit  in  equity,  contraij 
to  the  form  and  effect  of  the  said  indenture  of  lease  so 
made  by,  &c- 

Plea,  actio  non,  because  they  say  that  the  said  &  S. 
was  evicted  out  of  and  from  the  said  demised  premises 
by  the  said  plaintiff,  and  this,  8cc. 

Demurrer,  and  joinder  in  demurrer. 

Morgan,  for  the  plaintiff.  The  plea  is  bad ;  it  is  no 
answer  to  plaintiff's  action.  The  eviction,  as  stated 
in  the  breach  of  the  declaration,  must  necessarily  be 
considered  to  be  an  eviction  by  recovery  at  law,  by 
the  elder  title.  Now  none  but  the  governors  and  com- 
pany of  the  hospital  could  evict.  Whatever  is  neces- 
sarily apparent  on  the  face  of  a  pleading,  need  not  be 
averred.  It  would  be  impossible  that  any  other  party 
than  the  governors,  or  those  claiming  under  then:, 
could  evict  the  plaintiff's  assignee. 

Davenport,  contra.  It  does  not  appear  by  whom 
the  plaintiff's  assignee  was  evicted.  Now  the  defend- 
ant's plea  states,  that  it  was  by  the  plaintiff.  This  is 
clearly  a  good  defence ;  for  the  plaintiff  could  not  take 
advantage  of  his  own  tortious  act.  It  cannot  be  in- 
tended, from  the  declaration,  that  the  governors  evict- 
ed him.  The  plaintiff's  lease  was  a  renewable  lease. 
The  plaintiff  might  have  fraudulently  got  a  renewal 
He  cited  Cro.  Eliz.  823.    JVynch.  4.     1  Mod.  66. 

m 

The  Qourt  held  the  declaration  ba4,  for  want  of 


^ 
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Shewing  by  whom  the  plaintifTs  assignee  was  evicted;       1773. 
or  else  it  should  have  alleged  a  breach,  that  the  lessor       PRAssm 
had  no  title  to  demise  for  so  long  a  term ;  and  that       ^^' 
plaintiff  was  forced  to  lay  oat  so  mach  in  procuring  a     '^  ^^^' 
better  title  from  those  entitled  (a). 

Jndgment  for  defendant,  with  liberty 

for  plaintiff  to  amend  chi  payment 

of  costs. 

(«)  In  Hcb,  12.  11.  Jae.  HoUkr  t.  T^M^iMih  k  was  held,  tbat  duras^ 
there  was  no  ezpalsion,  yet  that  ooreuant  would  lie  on  the  word  '*  de- 
mise," for  want  of  title,  which  imporled  b  coreiiaat  for  good  title ;  and 
that  it  was  a  hreach  for  the  lessor  lo  lake  npon  him  to  demise  what  he 
conld  not  But  perh^^  it  might  be  otherwise  if  there  were  an  ezpscss 
covenant  for  qniet  enjoyment  In  Pou^rH  and  B»fenfi^  1  SiL  91.  Cm.  U. 
in  corenant  on  demise  for  use  of  a  pomp,  and  branch  thai  lessor-had  not 
repaired  the  pump,  wherabj  lessee  could  not  use  it,  three  Judges  held  the 
action  lay,  though  there  was  no  eriction ;  but  TuMm  J.  thought  olher- 
'wise,  because  on  the  word  **  demise,**  no  action  lies  without  eriction; 
and  tlie  Judgment  of  the  three  was  retefsed  in  tlie  fiawhequer  Cliamiier. 
1  Sautid.  S.  C  There  7\Ditden  says,  that  tlie  not  repairing  was  a  Don* 
feazanoe  only,  and  not  like  lessor's  stopping  up  a  wateroourse,  or  destroy- 
ing a  wood,  in  which  lessor  had  granted  tgUmtni  and  he  then  slates  also, 
that  corenant  does  not  lie  but  on  an  actual  ouster. 


WiLLETT  and  others^  Assignees  ofAram^  a  Bank-      \  775. 
rupty  against  William  Thomas  a$kd  another. 

fYlHIS  was  an  action  of  trover  brought  by  the  plain-  An  innkeeper, 
tiffs,  as  assignees  of  Aram^  a  bankrupt,  to  which  not  a^er, 
the  defendants  pleaded  the  general  issue;  and  the  SfSLj^lm— . 
cause  was  tried  at  the  last  assizes  for  Oloucester,  and  a  neither  is  an 

V  va  valp^^^afl^^M^  mml  I 

verdict  given  for  the  plaintiffs,  subject  to  the  opinion  ingwlne  * 


of  this  court,  on  the  following  case :  That  John  Aram,  ^^^»m, 
being  an  innkeeper  at  Cowbridge,  in  GlamorganMre,  ^  ^t,^!^' 


Inider(«)* 


to 

became  indebted  to  the  petiticming  creditors  in  the  out  of  Us  inn, 

necessarily  a 

(a)  See3J#M.327.  Lord  JSi^m.  286.  4  Aiyr.  2064.  21116.383. 
Bat  if  a  rictualler,  or  an  innkeeper,  deal  in  wine  or  liquors,  as  a  distinct 
business,  howerer  small  the  quantities  sold  may  be,  they  may  be  bank- 
rupts. 3  WUt.  146.  1  Tempb  Rep.  572.  WhUmtmk'*  Bkt.  L.  10.  Sembk^ 
Chat  on  the  fiicts  here  slated,  the  Jury  might  have  found  a  tndk^. 
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1773. 
WiLunr 

mulctten 


Taoius 


aum  of  ttl4/.  B$.  6<L  Tliat  od  ite  84ih  of  SqUmier, 
177%  a  conmiiMQii  of  bankruptcy  issnad  agaiosi  hioi. 
Tkat  ao  aaaignveoi  was  daly  mad^  bj  the  <:oiiuiiis- 
sionen  to  tbe  plaUitiffa^  previoas  to  ttie  oommeiioe- 
ment  of  their  acUoa*  That  on  tbe  ISth  of  AMgmif 
] 77I9  the  saicl  Aram  begim  to  ke^p  Ms  house,  to  avoid 
and  delay  his  GseditorB»  befolfe  the  levying  the  goods  in 
question  by  the  defendants ;  and  that  before  and  until 
the  Idth  of  August f  1771,  the  said  Aram  kept  an  inn 
at  CawMdge,  and  used  to  sell  wine,  brandy,  and  other 
liquors,  bj^ttifs.  dozen^  to  cusUnueis  <Kii  of  his  iim. 
That  tw^  i^entieiiien  in  CtMMdge,  and  others  in  die 
coubtry,  bbjiglit  of  him  in  that  way;  and  that  he  sold 

•  •  • 

winc^  bsaody,  and  other  litmocs  mA  of  his  inn  to  everjr 
hodf  thiM  wdnted  ft  df  him.  That  the  ma&i  way  of 
his  getting  his  IivdUhood  was  as  an  innkeeper.  Tbe 
.question  for  the  opinio*  of  the  court  i8>  whether,  upon 
*the  facts  above  stated,'  Aramvfss  or  was  not  a  trader 
within  the  meaning,  of  the  bankrupt  laws. 


The  Court  were  of  opinion  that  the  facts  stated  did 
not  constitute  the  plaintiff  a  trader  within  the  bank- 
rapt  laws;  and  gtanted  a  new  triat,  because  the  jury 
should  have  foavd  that  he  tvaded-  to  such  an  extent 
as.  to  deal  otherwise  than  as  an  innkeeper. 

Sent  down  to  a  new  trial* 


1775. 


m^mt 


JMhOi^  Tmm*' 


Thacker  against  Shepherd  and  others. 


npHIS  is  an  action  of  trespass  upon  the  case,  brought 
by  the  plaintiff  against  the  defendants.     Tbe  ac- 
tion contimed  counts  on  work  and  labour,  and  money 


olmonffto 

by^snlfwil 
ptitHnr,  ov^iif 

his  ^9M^Mle  pK>peity,  after  Uie  bankraptCf  of  liis  partner,  in  parSQanoe  of  a  oontnct 
made  before  Uie.btflknqpiqr,  oMfbeaaid  for  in  tbe  nave  of  the'  sotrent  paitoer  only, 
without  JoimngthaanigDees  of  die  bankropt  partly.  And  where  the  ||Ulntiff  and  tk 
bankmpCy  before  the  bankruptcy,  being  pnrtnerabip  brokers,  effected  im  insurance  for  de- 
fendants, and  the  receipt  oi  Ae-fHremiam  was  ackowledged  in  the  policy  at  the  time  of  ef- 
fecting such  insanoKT,  bM  which  wa9  noV  In  fact  paid'  unlH  aftUP  the  plUiitiff*a  partner^ 
bankmptcy,  by  the  plalMiffr«ni  otbk  MM  seyasalrprovbrtiMt  therffdttami  iMwed  w^ 
heM  liable  to  the  solvenC  partner  only. 
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paid,  laid  out,  and  expended.  The  defendanU  plead-  1773. 
ed  ibe  g^Oj^ al  issue,  non  a$$umfmi*  The  ca^ise  came  xvagkee 
on  to  be  tried  at  G  oildhaU^  I^[mdon,  at  the  fitting  after  ^^^[^^j^ 
fos^Term,  1273,  before  Sir  JTittm  IfMtry  AMmrU, 
knight,  one  of  the  justices  of  ibis  honourable  courts 
when  the  jurjr  found  a  verdict  for  the  plaintiff  for  ^  7u 
damages,  and  oost^  40t.  inbjeci  to  the  opinion  of  the 
Court  op  the  following  case:  That  the  plaintiff 
Tlmck€r  Was  partner  with  one  BawUif,  ,afi  insurance 
brokers.  Thai  upon  the  3d  of  Afril^  1771»  they  caus- 
ed an  insurance  ts>  be  made  on  the  ship  ^luia  Marim^ 
belonging  to  the  defendants,  by  their  order,  which 
policy  was  underwrote  by  Robert  Camihwaite,  for  100/. 
and  the  pretniuin  acknowledgied  U>  be  received  la  the 
issual  way  upon  the  ppUcy*  That  the  p^mium  was 
not  in  fad  paid^  but  predit  was  given  to  the  brokers 
}n,  the  usual  way  till  the  settling  day,  which  is  usually 
soon  after  Chrisimas.  That  in  NovtmbtTf  1771,  Rowletf, 
who  carried  on  a  coi^iiderable  trade  singly  as  a  Scotch 
factor,  becansfs  a  bankrupt^  and  a  sepa^ra^  conunission 
issued  against  him.  And  in  Sepiea^^^  i772i  pjaiqtiff 
paid  the  sum  in  question  to  Mr.  Cofm^haaiie.  And  the 
question  for  the  opinion  of  the  coar t  is^  whether  the 
plaintiff  is  entitled  to  maintaiq  this  action. 

Arden,  for  plafptiff.  The  plyection  taken  to  this 
action  is,  tbat  no  cnedit  was  given  to  the  plaintiff  only, 
but  to  the  plaintiff^  and  the  bankri^pt  .RewUj/ ;  and  that 
the  action  should  have  been  broogbi  i^  the  name  of 
the  plaintiff  an^l  the  .bai^kcapt's  af^ig^ees.  This  ac^ 
tion  is  well  brought.  The  plaintiff,  at  the  time  of  the 
payment,  wa&  a  separal«  man.  The  m^Miey  «a3nol paid 
out  of  the  joimi  fund..  By  the  bankniptcy>  the  paitner* 
ship  between  the  plaintiff  and  Momkof  was  ditsolvcdy 
and  each  were  liable  to  pay  the  premium  out  of  their 
separate  funds.  It  would  be  strange  indeed  that  an 
insolvent  fund  should  be  benefited  by  the  afrangemeni 
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1773.  made  by  the  goWeDt  parioery  oat  of  his  own  separate 
TfucKBR  property.  Though  the  original  credit  was  given  lo 
San^jBRD  ^^^  plaintiff  and  the  tankrapt,  yet^  in  conscience,  the 
defendants  were  bound  to  pay  in  case  of  the  failore  of 
the  brokers.  It  has  been  said,  that  the  receipt  of  the 
premiam  on  the  policy  was  a  discharge  of  the  broken 
and  the  defendants  to  the  insurers ;  bat  that  is  only 
frima  faciej  and  not  conclusive  evidence,  of  the  pay- 
ment. If  A.^  as  the  factor  to  B.,  sells  goods  cm  cre- 
dit, and  dies  insolvent,  B.  shaH  receive  the  money,  ami 
act  the  creditors  of  A.    2S)rnf.  118£. 

Juee^  contra.  The  demand  is  founded  on  a  transac- 
tion by  the  plaintiff  and  bis  bankrupt  partDerl  Credit 
was  given  to  both  the  partners.  When  the  receipt  for 
the  premium  was  given,  it  was  considered  as  paid« 
They  might  immediately  have  brought  their  action 
lor  the  payment  against  the  defaidants^  and  the  pro- 
duction off  the  receipt  wouM  have  been  sufficient  to 
have  rendered  the  defendants  liable.  It  is  just  the 
same  as  if  the  plaintiff  and  the  banicrupt  liad  paid  the 
premium,  and  the  insurers  had  lent  them  it  again.  A 
con  trary  construction  would  create  greatinconvenience. 
If  the  action  had  been  brought  properly,  the  defend* 
anls  might  have  sat  off  a  debt  due  from  the  partner- 
ship. The  remedy  must  follow  the  nature  of  the 
fight.  Credit  was  given  to  both  the  plaintiff  and  his 
4>ankrupt  partner.  It  has  been  said,  that  if  a  joint  ac- 
tion had  been  brought  in  equity,  the  present  plaintiff 
would  have  been  entitled  to  the  money* 

Arden,  in  reply.  The  only  objection  is  to  the  form 
of  the  action.  The  plaintiff  has  paid  the  money  oat 
of  his  separate  estate. 

Et  per  Curium.  The  action  is  for  money  paid 
by  plaintiff^  for  defendant's  use.    The  money  was  not 
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paid  till  a  year  aflter  the  bankrapicy  of  plaintifTs  part- 
ner. It  was  not  paid  out  of  the  partnership  effects, 
but  out  of  the  separate  estate  of  the  plaintiff. 

Judgment  for  plaintiff. 


King  against  Gchugh.  \ 

Mick.  TVrar* 

fYlHE  following  was  a  case  for  the  opinion  of  the  Under  an  ez- 

Court.    The  cause  was  tried  at  Exeter ^  for  the  De-  Si^in  anact 

vonslure  assizes,  in  JueusL  177S,  before  Sir  X.  Adumt,  «f  p»rij»m«nt 

^  tot  carts  cany-' 

Knight^  Baron,  and  the  Honourable  Sir  W.  H-  Ash-  ing  compost, 

hurst.  Knight,  Justice  of  the  Court  of  King's  Bench,  thii^  wh^^r 

when  the  jury  found  a  verdict  for  the  plainUff,  da-  ^JiiJifuSS^ 

mages  9(2.»  costs  405.  subject  to  the  opinion  of  the  ti>e  <»rriag«  of 

court.    The  declaration  was  for  money  had  and  re-  empt.  The 

ceived ;  and  contained  other  common  money  counts,  anrthingwhat- 

The  defendant  pleaded  nan  auumpsit.    The  case  was,  •?«^'^  '"^  ^ 

toe  niannnnfT 

that  on  the  7th  December,  1772,  plaintiff  King,  going  of  land,"  wer& 
on  the  Lyme  Regis  turnpike  road,  and  passing  through  ^y  applying 
Ronscombs  Gurt  tnmpilie-gate,  which  stands  upon  the  ^**5^,5SP*^ 
said  road,  with  an  empty  cart,  drawn  by  three  horses,  harrows,  and 
having  the  fellies  of  the  wheels  thereof  of  less  breadth  ttrmnents. 
than  nine  inches  from  side  to  side,  at  the  bottom  or 
sole  thereof,  and  going  to  a  lime  kiln  in  Branscombe 
parish,  which  is  the  next  adjoining  parish,  being  the 
nearest  lime  kiln  to   plaintiff's  land,  to  fetch  from 
thence  a  load  of  lime,  in  order  to  manure  his  land  ly* 
ing  in  the  parish  of  Honiton,  lime  being  there  gene- 
rally used  as  manure  for  land.    The  defendant,  being 
the  toll  gatherer  at  that  gate,  duly  appointed,  and 
knowing  the  cart  was  going  for  the  purpose  aforesaid, 
did  demand  and  receive  of  the  plaintiff  the  sum  of  9^^., 
sixpence  whereof  was  for  toll  appointed  by  order  of  the 
trustees  under  the  statute 3 1  Geo. II,  and  3d.  the  residue 
thereof,  was  for  increased  toll,  claimed  under  the  general 
act  7th  Geo.  III.    And  that  the  plaintiff  went  accord- 


i 
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1773.  iDgly  tbeaftme  day  with  the  same  canriage  to  the  1 
KiNa  lime  kiln,  loaded  the  said  carriage  with  lime,  aad 
^*^^  mediately  curled  the  same  lime,  in  the  said  cart,  Ij 
throngh  the  same  toU  gate  to  his  land  aforesaid, 
there  laid  the  same  on  bisland,  for  manuring  the  be 
That  the  Limt  Regit  tompike  road  consists  of  sei 
branches,  the  tolk  of  aU  which  are  appKed  as  a  gm 
fand  for  the  repairing  the  whole.  The  greater  nan 
of  carnages  passing  on  this  particular  braoch  of 
said  turnpike  road,  are  carts  going  for  and  retan 
loaded  with  lime,  to  be  used  in  the  manure  of  la 
Hiat  this  action  was  commenced  6tb  May  1ast>  1 
the  money  was  paid  over  by  the  toll  gatherer  to 
treasurer  before  the  action  commenced,  wttboni 
knowledge  of  the  plaintiff.  The  qnestion  reserved 
the  opinion  of  the  Court  is,  whether  the  plaintiff  is 
titled  to  recover  in  this  actioQ> 

Mamfitld,  for  plaintiff— Amongst  other  things,! 
tended,  that  the  plaintiff,  by  the  words  of  the  31  < 
II,  Was,  under  these  circumstances,  exempted  (rom 
payment  of  toll.  The  clause  of  exemption  in  1 
statute  was,  that  "  no  person  should  be  liable  for 
cart  employed  in  the  carriage  of  compost  oFany  ti 
for  the  manuring  of  ground,  or  any  thing  whatso« 
used  in  tbe  manuring  of  land."  Now,  even  suppoj 
that  lime  will  not  be  included  in  the  word  "  compo 
as  I  contend  it  is,  yet  the  general  words, "  or  any  tb 
whatsoever  used  in  manuring  land,"  will  clearly 
empt  the  plaintiff.  The  lime  was  used  in  manur 
the  land. 

BuUer,  contra.  Lime  cannot  be  comprehended 
tbe  word  "  compost."  Compost  means  a  composit 
of  different  things.  Lime  is  no  composition,  no  m 
so  than  salt.  As  to  the  other  words,  "  or  any  th 
used  in  manuring  land,"  they  mean  a  carriage  ofac 
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tool  or  other,  such  as  a  plow,  harrow,  or  the  like.     In        1773. 
several  acts  for  other  turnpikes,  lime  is  mentioned  by         kino 
name.    Here  there  is  a  reason  why  it  stould  not  be       g^^ 
construed  within  the  exemption^  as  it  is  the  only  thing 
the  toll  arises  from,  and  the  road  could  not  be  support-* 
ed  without  it.    Another  objection  is,  that  the  money  is 
paid  over  by  defendant. 


.  i 


Et  per  Curiam.  As  the  lime  is  not  expressedj  it 
cannot  be  included  under  the  word  *'  composL?  It 
seems  as  if  it  were  intended  thai  jiitne  should  not  be . 
exempt  from  toll,  as  the  road,  per)iaps,  could  not  be 
supported  without  it. 

Judgment  for  defendant. 


Richardson  against  Allbn^  in  Error.  ^^^"^^ 

^I^HIS  was  a  writ  of  error  from  the  Common  Pleas,  «  g^  hasde- 

in  which  court  judgment  hr.d  teen  given  for  the  fr^odedaiiieai- 
defendant  in  error,  on  the  following  words:  "He  hone,"  are  not 
(meaning  the  defendant  in  error)  has  defranded  a  meal-  words,  withoat 
man  of  a  roan  horse.*'  The  declaration  did  not  allege  ■!«««>  damage, 
any  special  damage. 

Lucas,  for  the  plaintiff  in  error.  Tlie  question  is, 
whether  this  action  is  maintainable  without  speciaf 
damage.  I  contend  it  is  not ;  for  though  it  is  said 
the  defendant  in  error  defrauded  another  of  a  horse, 
yet  it  is  not  said  that  he  did  so  criminally.  It  might 
be,  that  he  had  bought  the  horse  and  not  paid  for  it. 
Hard.S.  5  Mod.  d9B.  Hutt.lS.  Rayin.62.  \Show\ 
181. 

The  Court  held  the  words  not  actionable,  as  they 
were  not  laid  as  deflrauding  by  false  pretences,  or  any 
other  criminal  way. 

Judgment  reveried.  ^ 
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1774.  Parthbrichb  against  Mason  and  another. 

Miek.  Term* 

The  owner  of    ^fHIS  was  WES  a  special  action  on  the  c^ase,  com- 
l^^^!tS^'  menced  in  Mkhaelnun  Term,  in  the  ISlh  year  of 

/Mfc» the  owner  the  reign  of  the  present  king,  177^,  wherein  the  plain- 
An  act  of      tiff  declared,  that  on  the  Ist  day  of  January^  1764,  and 
SlSSISl*       at  the  time  of  the  grievances  hereafter  mentioned,  he 

S!!^SL!!L  ^^9  *^°^  7^^  ^^'  seised,  to  wit,  for  the  term  of  his  na- 
a  mvigiaile  ri-  toral  life,  of  and  in  the  sole  and  several  fisho'y  in  s 


thmiie  them  to  certain  part  of  the  river  il voir,  in  the  county  of  War- 
to^newwhuf  ^^9  which  fishery  is,  and  during  the  time  aforesaid 
oatfierifcr*      hath  been,  in  the  occupation  of  Thwnas   Vincent^  as 

tenant  thereof  to  the  plaintiff;  but  that  the  defendants, 
intending  to  injure  the  plaintiff,  and  to  diminish  the 
value  of  his  estate  in  the  said  fishery,  whilst  the  said 
Tkoma$  Fincent  was  possessed  of  the  same,  as  tenant  as 
aforesaid,  viz.  on  12th  June,  1772,  at  Old  Stratford,  m 
the  said  county,  did  dig  in  the  bed  of  that  part  of  the 
said  river  which  was  and  is  the  fishery  of  the  plaintiflF, 
and  made  divers  large  pits  and  trenches  there,  and 
there  put  great  quantities  of  earth,  stone,  g^vel,  and 
rubbish,  and  thereby  altered  and  damaged  the  bed  of 
the  said  river  in  the  said  fishery  of  the  plaintiff  there, 
and  continued  the  said  pits  and  trenches  so  dug,  and 
said  earth,  stone,  gravel,  and  rubbish  so  there  put,  un- 
til the  commencement  of  this  action,  whereby  the  said 
fishery  of  the  plaintiff  there  is  greatly  injured,  and  his 
said  estate  therein  diminished  in  value.  That  the 
plaintiff,  on  the  1st  January,  1764,  and  at  the  time  of 
the  grievances  hereafter  mentioned,  was,  and  yet  is, 
seised  (to  wit),  for  the  term  of  his  natural  life,  of  and 
in  a  certain  close,  called  the  river  Jvan,  in  Old  Strai- 
ford  aforesaid,  which  close  is,  and  during  all  the  time 
aforesaid  hath  been,  in  the  occupation  of  the  said 
Thomas  Fin^eni,  as  tenant  thereof  to  the  plaintiff;  boi 
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the  defendants,  intending  to  injure  the  plaintiflf,  and        1774. 
to  lessen  the  value  of  his  said  estate  in  the  said  close,  Partheiuciie 
whilst  the  said  Thomas  Vincent  was  possessed  of  the        agaimi 

MA80N 

same  as  tenant  as  aforesaid,  to  wit,  on  the  said  12th     and  another, 

June,  1772,  at  Old  Stratford  aforesaid,  did  dig  up  a 

large  quantity  of  the  earth,  soil,  sand,  and  gravel  in 

the  said  close,  and  converted  the  same  to  their  own 

use,  and  made  divers  large  pits,  holes,  and  trenches 

there,  and  continued  the  same  until  the  commencement 

of  this  action,  whereby  the  said  close  of  the  plaintiff  there 

is  greatly  injured,  and  his  said  estate  lessened  in  value. 

— Last  count.     That  the  plaintiff,  on  the  said  12th 

June^  1772,  at  Old  Stratford  aforesaid,  was  possessed 

of  divers  goods  and  chattels,  to  wit,  10,000  cart  loads 

of  earth,  8cc.  as  of  his  own  property,  and  being  so  pos- 

sessed,  casually  lost  the  same,  which  afterwards  came 

to  the  hands  of  the  defendants,  who  found  the  same, 

and  have  converted  the  same  to  their  own  use,  to  the 

plaintiff's  damage  of  500/.    To  which  the  defendants 

pleaded  not  guilty,  and  thereupon  issue  was  joined. 

The  cause  came  on  to  be  tried  at  the  assizes  held  for 
the  county  of  Warwick^  on  the  24th  day  of  July  y  1773, 
when  a  verdict  was  found  for  the  plaintiff  on  the  first  , 
and  second  counts,  damages  Id.  each,  costs,  40s.;  and 
for  the  defendants,  on  the  last  count,  subject  to  the 
opinion  of  the  Court  of  King's  Bench  as  to  the  ver- 
dict so  found  for  the  plaintiff  on  the  first  two  counts, 
on  the  following  case  :  It  appeared  in  evidence,  that 
the  plaintiff  is  owner  of  the  sole  and  separate  fishery  in 
the  river  Avon,  in  the  place  in  question,  and  that  his 
tenants  have  cut  flags  and  osiers  growing  in  the  bed  of 
the  river,  in  a  part  of  the  said  fishery,  which  river  is 
there  navigable,  and  the  defendants  are  the  proprie- 
tors of  the  navigation  thereof.  That  about  twelve 
months  ago  the  defendants  built  a  new  wharf  on  their 
own  ground,  adjoining  to  the  bed  of  the  river  in  the 
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1774. 

Partherichb  P'*^^^  *"  question,  to  which  wharf  loaded  barges  coald 
againtt        not  GOiDe  uD.  but  at  times  when  the  river  there  was 

Mason  ^ 

mHd  mother,  higher  than  usual.  That  in  order  to  make  it  practica- 
ble for  such  barges  to  approach  the  said  wharf  at  alt 
times,  the  defendants  dug  a  new  canal  ia  the  bed  of 
the  river  there,  which  channel  was  138  feet  long,  and 
in  some  places,  \9,  and  in  others,  40  feet  wide»  and 
from  8  to  12  inches  deep»  and  led  to  the  said  wharf; 
and  that  they  took  away  some  of  the  gravel  and  soil 
dug  thereout,  and  converted  it  to  their  own  use ;  that 
the  navigation  of  the  river  there  might  have  been  car- 
ried on,  as  well  as  usual,  without  this  new  channel, 
which  was  cut  for  the  sake  of  approaching  the  said 
new  wharf.  That  there  is  an  ancient  wharf  not  far 
from  the  said  place ;  but  that  it  is  an  advantage  to  the 
public,  and  the  town  of  Stratford  in  particular,  to  hare 
this  new  wharf,  and  the  approach  thereto,  as  the  price 
or  rate  of  wharfage  woald  be  diminished  by  having  two 
wharfs  instead  of  one.  That  since  the  passing  of  the 
act  of  the  24th  George  the  2d,  c.  S9,  for  the  better  re- 
gulating the  navigation  of  the  said  river,  another  new 
wharf  had  been  built  by  the  side  of  the  same  river,  at 
the  distance  of  about  twenty  miles  from  the  place  id 
question,  towards  the  river  Severn,  and  a  like  channel 
cut  to  it,  and  no  consideration  for  it  was  paid  to  the 
owner  of  the  fishery  in  the  last-mentioned  place.  That 
the  plaintiff  brought  his  action  within  six  months  af- 
ter the  facts  in  question  were  committed.  The  ques- 
tions reserved  for  the  opinion  of  the  Court  are,  first, 
whether  the  bed  and  soil  of  the  river  Avon,  in  the  place 
in  question,  being  within  a  navigable  part  of  the  said 
river,  as  described  in  the  said  act  of  24  George  II,  be- 
long to  the  defendants,  as  proprietors  of  the  naviga- 
tion thereof,  or  to  the  plaintiff,  as  owner  of  the  sole 
and  separate  fishery  :  second,  whether  the  defendants, 
in  making  the  new  channel  in  question,  as  proprietors 
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of  the  said  navigation,  have  acted  within  the  powers        ^774. 
and  authority  given  them  by  the  said  act  of  parlia-  Partuiriche 
menty  and  are  justified  thereby.  SC^on 

and  anotktr, 

Wallace^  for  plaintiff.  As  to  the  first  question,  he 
contended,  that  the  plaintift*^  being  owner  of  the  several 
fishery,  must  prima  fade  be  owner  of  the  soiL  Smith  v. 
Kemp.  Salk.  637 .  4  Mod.  186.  CflWA«r.  285,  S.C.  Bro. 
Tresp.  pi.  446.  These  authorities  shew  that  a  several 
fishery  implies  a  right  of  soil.  As  to  the  second  ques- 
tion, whether  the  owners  of  the  navigation  have  not  ex- 
ceeded their  authority,  he  observed,  that  the  object  of 
the  act  was  to  settle  the  tonttHge.  The  defehdkAts 
defended  themselves  under  the  clause  by  whidh  they 
were  to  clear  and  repair  the  river  in  the  same  mating 
as  heretofore.  This  act  was  done  to  make  a  passage 
to  a  new  wharf,  belonging  to  the  proprietors  of  the 
navigation,  and  was  not  an  act  within  the  meaniofg 
of  the  statute. 

KenyoHj  e&ntra.  There  is  no  reason  why  a  person 
may  not  have  a  several  fishery  in  alieno  solo.  If  so,  the 
fact  shonld  have  been  found,  that  plaintiff  was  owner  of 
the  soil.  As  to  the  second  question,  when  persons  are 
enabled  to  make  a  navigation,  all  incidental  powers  are 
given  of  making  wharfs,  8cc.  tbat  may  be  necessary 
for  more  conveniently  carrying  it  on.  l^e  defend- 
ants* acts  in  this  instance  were  found,  in  th^  case,  to  be 
a  benefit  to  the  town.  The  restraint  in  the  act  of  par-^ 
Kament,  from  making  wharfs  between  Evesham  and 
Harrington,  seems  to  infer  that  the  defendknts  might 
do  it  in  other  places.  The  act  also  gives  the  defend- 
ant liberty  to  land  goods,  8cc.  at  any  wharfs,  as  shall  be 
thought  convenient. 

Sbd  fbb  Curiam.    Where  a  mait  hns  a  several 
fishery,  the  presumption  is,  that  he  has  the  soil ;  that 
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1774.       presumption  is  conclusive,  if  not  opposed.     Here  i»  a 

Paetbkrichb  *^^^^  damage  to  the  soil.    The  act  gives  no  authority 

agabui       to  the  defendants  to  do  what  they  have  done.    It  only 

tmdmiothir.     authorises  to  repair  what  the  owners  were  formerly 

bound  to  do. 

Judgment  for  plaintiff. 


1775.       Den  on  the  Demise  ofVfiUAiM  Gebring  against 

Shenton^  fVidow. 


MtiCm*   TeTM* 


A  deriae  of  fflHIS  was  an  ejectment  brought  for  the  recovery  of 
to  hoU  the  '  sixty  acres  of  land^  sixty  acres  of  meadow,  and  sixty 

■ndtlMi^oif  *^'^®  of  pasture,  with  the  appurtenances,ia  the  parish  of 
Ws  body,  and  Denchworthjin  the  county  of  Berks,  which  William  Geer- 
for  ewer,  ing,  on  the  24th  June,  1 774,  demised  to  the  plaintiff  for 
^^Sbuii^acy ;  ^^^  J^ars^  A^om  the  2.^th  March  then  last.  And  the  cause 
«Sd^&*?  came  on  to  be  tried  at  the  last  assizes  at  Abingdon,  io 
siumld  die  ^  the  said  county  of  Berks,  when  the  plaintiff  had  a  ver- 
Issue  of  S^^  ^ict,  subject  to  the  opinion  of  the  Court  on  the  fol- 
^nie^^Uie  ^^^iog  case:  WilUam  Geering  was  seised  in  fee  of 
lenduDto  w.s.  the  premises  in  question,  and  by  hb  will  of  28th  No- 

to  hold  wnto  .  1      «• 

the  said  fT.  s,  member,  1738,  devised  the  same  in  the  following  words : 

for  ererTfolio  *'  ^  S^^^  ^°^  devise  unto  my  grandson,  Samuel  Skin- 
chtt^ablewith  "  ton,  all  that  meadow  ground,  called  Picked  Mead,  ly- 
createe  onfy'an  '*  iug  and  being  in  the  parish  of  Denchworth,  in  the 
s.  s.  with  a  ^*  county  of  Berks,  to  hold  unto  the  said  Samuel  SheniOM, 
J^^^l^w^-  '*  and  the  heirs  of  his  body,  lawfully  to  be  begotten, 

*^  and  their  heirs  for  ever  -,  chargeable,  neverUieless, 
'^  and  charged  with  the  payment  of  eight  pounds  a 
''  year  unto  my  niece,  Marif  Stevenson  the  elder,  dur- 
'*  ing  her  natural  life,  to  be  paid  her  by  quarterly  pay- 
^'  ments ;  but  in  case  the  said  Samuel  Shenton  shall 
^'  die  without  leaving  issue  of  his  body,  then  I  give 
'^  and  devise  the  said  meadow  ground  unto  my  nephew, 
y  William  Geering,  son  of  Mr.  William  Geering,  of 
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"  Denchworth  aforesaid,  to  hold  unto  the  said  fVilliafn  ^775. 
*'  Geering  the  son,  and  his  heirs  for  ever,  chargeable  dbn 
*'  as  aforesaid ;  and  also  chargeable  with,  and  subject  ^gLzwo^^ 
^  to  the  payment  of  one  hundred  pounds  of  lawful  agatmi 
^'  money  of  Great  Britain  unto  my  niece,  Anne  Beale,  H^uiow. 
"  within  one  year  next  after  the  said  WiUiam  Geerit^, 
**  or  his  heirs,  shall  be  possessed  of  the  said  meadow 
''  ground.  All  the  rest  and  residue  of  my  goods,  chat* 
''  tels,  real  and  personal  estates  whatsoever,  after  the 
**  payments  of  debts,  legacies,  and  funeral  expences,  I 
''  give,  devise,  and  bequeath  unto  my  grandson, 
**  Samuel  Shenton,  his  heirs,  executors,  administrators, 
**  and  assigns."  The  said  fVilliam  Geering,  the  tes- 
tator, died  in  1739*  The  said  Samuel  Shenton,  the 
grandson,  entered  and  died  seised,  leaving  issue  Sa^ 
muel  Shenton  the  younger,  his  only  child,  who  also  en- 
tered and  died  seised*  Samuel  Shenton^  the  person 
last  seised,  attained  twenty-one,  and  died  in  1768, 
having  made  his  will,  dated  23d  jlpril,  1767,  and 
thereby  devised  the  premises  to  his  mother,  the  de- 
fendant Mary  Shenton,  and  her  heirs  and  assigns  for 
ever^  who  entered^  and  is  now  in  the  possession  there- 
of, under  the  said  devise.  The  lessor  of  the  plaintiff 
is  the  nephew  of  the  testator,  JVilUam  Geering,  and 
son  of  William  Geering,  of  Denchworth,  in  Berkshire, 
mentioned  in  the  will  of  the  testator  fVilliam  Geering, 
The  question  for  the  opinion  of  the  Court  is,  whether 
the  lessor  of  the  plaintiff  hath  a  good  title  to  recover 
the  lands  devised,  and  in  the  ejectment  mentioned. 

Baldmn,  for  plaintiff.  Where  an  estate  tail  is  once 
given^  the  issue  of  the  devisee  shall  take  no  more.  By 
the  words  of  the  will  Samuel  Geering  took  only  estate 
tail.  King  v.  Melting,  1  Fent.  225.  LangUy  v.  Bald* 
Tcin,  cited  Eq.  Cases  Ab.  292.  pi.  l6.  559*  pi*  1^* 
Doc  ex  dem.  — —  v.  Laming,  2   Burrow*  Repts. 
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1775.        Forth  V.  Ckapmn,  I  Peere  WUUam,  663*    This  is  a 
dbm         vested  remaiiMler  over,  with  an  estate  tail.    1  ye$U.  £29. 

tigmbui  Cooper, Tor  defendant.    The  word  "heirs*'  may  be 

*^^*'  either  words  of  purchase  or  limitation,  according  to 
th^  intention  qf  the  testator.  Here  they  are  words  of 
purchase,  superadded  to  the  words  pf  limitation.  The 
heirs  of  the  body  took  an  estate  in  fee.  The  testator 
meant  to  give  to  the  children  of  Sanmil  an  estate  in 
fee ;  he  ipeant  to  give  it  over  only  qa  the  contingency 
of  his  leaving  no  issue  ib^I  hi^  d^at|i.  Here  it  appears^ 
the  word  heirs  of  body  pieant  on^  children ;  and  the 
first  taker  took  only  an  estate  for  life.  Bat  if  be  did 
give  an  estate  tail  to  thip  first  talker,  he  meant  the  devise 
over  only  on  tl^e  contingency  of  his  haying  no  issoeat 
his  death.  Because  the  nephew  U  to  pay  the  legacy 
^o  his  niece,  that  could  not  meap  on  an  ipdefimte  &i* 
lure  of  issue. 

Lord  ManffUld.  In  the  qase  of  land^  there  is  no  in- 
stance where  the  words  '^  not  leaving  issue*'  are  con- 
fined  to  having  issue  at  his  d^ath ;  but  it  would  be 
otherwise  of  personalty,  for  the  sake  of  intention,  for 
that  cannot  take  plane  but  upon  such  a  sappositioo. 
If  it  had  rested  pn  the  wqrds^  ^'  an^  theiir  heirs  for 
ever/'  there  might  have  beep  a  doubt.  But  the  subse- 
quent qualifying  words  make  it  plaiv\»  aifd  restrain  it  to 
an  estate  tail^  with  a  v<^t^  ifemainder  qver.  As  to 
the  legacy,  it  is  only  in  case  thei  piece  be  alive  when 
the  event  takes  place.  This  can  never  be  sufficient  to 
make  the  estate  to  Sam/i^^  Ge€rif^^  an  estate  for  life 
only. 

Po^t^ta  delivered  to  plaintiff. 


TEMP.  LORD  MANSFIELD,  665 


Newman,  Esq.  against  Bailey,  Cleih  ^776. 

Hilary  Term, 

T^ECLARATION  in  case,  for  slandering  the  plain-  a  plea,  justify- 

tiff,  as  a  justice  of  the  peace,  by  saying  he  pock-  JJ^  pi^tiflf,°L 

cled  the  fines,  8cc.  of  prisoners  and  others,  in  the  way   *  j^^^ice  of  the 

'  r  ^  J     peace,  of 

of  his  office.     Plea  actio  non,  because  he  says^  that  he  pocketing  fines 

the  said  plaintiff  now  is,  and  for  divers,  to  wit,  four  ^hom  the 

years  and  more  now  last  past,  hath  been  one  of  the  J|JjJJi^ted^ 

justices  of  our  lord  the  now  kins:,  assic^ned  to  keep  the  should  state  the 

i-  1      ,    ,  ,  .  .  IP,  namesof  the 

peace  ot  our  lord  the  now  king,  m  and  tor  the  county  parties  con- 
of  Somerset,  and  during  that  time  did,  in  his  said  office  ^J^*  ^^  ° 
of  such  justice,  convict  divers  and  sundry  persons  re-  piwniiff  had 

received  the 

spectively,  in  the  said  county  of  Somerset,  in  divers  fines  (a). 
and  sundry  fines  and  sums  of  money,  for  or  on  pre- 
tence of  their  having  respectively  committed  divers 
respective  offences,  against  the  form  and  effect  of  di- 
vers statutes  of  this  realm  respectively  in  such  cases 
made  and  provided,  which  said  respective  fines  and 
sums  of  money,  amounting  in  the  whole  to  a  large 
sum,  to  wit,  the  sum  of  50/.,  he  the  said  plaintiff 
had,  long  before  the  speaking  and  publishing  of  the 
said  several  words,  received  of  the  said  respective 
delinquents,  so  by  the  said  plaintiff  respectively 
convicted ;  but  the  said  plaintiff,  at  the  time  of  the 
speaking  and  publishing  of  the  said  several  words, 
had  not  paid  the  same  to  the  several  persons  to  whom 
the  same  ought  to  have  been  paid  by  virtue  of  the  said 
respective  statutes,  but  had  kept  and  detained  the 
same,  contrary  to  the  said  respective  statutes,  for 
which  reason  the  said  fVilliamy  at  the  said  time,  when, 
&c.  did  speak  and  publish  of  and  concerning  the  said 
Francisj  the  said  several  words  in  the  said  declaration 
mentioned,  as  he  lawfully  might  for  the  cause  aforesaid  • 
and  this,  8cc.  Demurrer  for  that  the  said  defendant  doth 
not,  in  said  plea,  alledge  or  show  what  persons,  or  whom 

(fl)  1  Term.  Rep-  748. 


CASES  IN  THE  KING'S  BENCH, 

by  Dame  ibe  said  plaintiflT  hath  convicted  in  his  sa 
office  of  justice,  or  in  what  fines  or  what  soms  of  mi 
ney,  or  for  what  offences,  and  when  he  bath  convicb 
such  persons,  or  what  fines  or  sums  of  money  he  tl 
said  plaintiff  halh  received  on  that  account,  aad  whe 
and  from  whom ;  and  also  for  that  the  said  plea  is  a 
together  insufficient,  uncertain,  and  iaformal,  b 
Joinder  in  demuirer.  Hie  court  held  the  plea  bad,  f< 
not  stating  the  names  of  the  parties  whom  the  plainli 
convicted,  or  (rom  whom  he  had  received  the  fines. 
Judgment  for  plaintiff. 


'  Mackrbui  against  Simond,  and  another. 

Trinily  Term. 

Aeh.rterp.rty,  TjECLARATION  oD  a  chaTtoparty,  made  the  9 

^^n^l^l  March,  1774,  between  plaintiff,  the  owner,  ai 

Teueltoireiffbt  defendants,  whereby  it  is  witnessed,  that  the  said  own 

for  luch  tinia'  had  let,  and  the  said  merchantt  had  hired  and  taken  I 

Stoke^"^m  *"''  **'P  tofi^g^'  b^  the  month,  for  such  timeatt 

performiDg  a  should  be  taken  up  in  performing  a  voyage  from  Ia>ndi 

LoHdtH  to  Ply-  to  Plymouth,  the  island  of  Grenada,  and  from  then 

island' of  gvt-  ^"''■^  '"  London,  on  the  terms  and  conditions  followii 

«arfo,  and  from  (that  is  lo  say) :  first,  the  said  owner  for  himself,  h 
thence  back  to    ^  j '  >  ' 

Loniim,  DD  tite  executors  and  administrators,  did  covenant,  promia 
ownen  shliiiid  ^^^  agree  to  and  with  the  said  freighters,  their  execi 
tr^^fireVhte*  tors,  adminislrators,  and  assigns,  by  the  said  charte 
sboutd  load  BQd  party,  that  the  said  ship  then  was,  and  during  the  sai 
unload  a  careo  ,  ,  11,  1  i-m-i 

at  Grmada,  on   monthly  employ,  should,  at  the  expeace  or  him  tt 

and'h^riJ^  said  owner,  be  kept  tight,  staunch,  and  strong,  ar 

Toyage,  is  to  well  manned,  victualled,  tackled,  and  provided,  fit  f 
be  construed  to  ,..  i.i  ii 

mean  as  two  merchants  service,  and  should,  pursuant  to  the  orde 

vo^es  from  ^°*1  directions  of  the  said  freighters,  their  factors  1 
iw^ontocrc-  agsignB^  prosecute  and  perform  the  voyage  aboi 
tiienee  iiack  to  mentioned  (the  perils  and  dangers  of  the  seas,  and  r 
not  as  one  en-  stratnt  of  priDces  and  rulers  excepted),  and  should 
and  liiTrtssci    ^^^  outtvard  and  homeward  voyage  load  and  unload  ; 

having  uidailt'd  a  cii^  at  Grnmi/a,  and  loaded  another,  but  on  her  relnrn  to  Lmmt 
vtA,  with  the  cargo,  entirely  lost  j  it  was  held,  tlie  owuen  were  entitled  to  frei^t  for  1 
voyage  to  Crcnoifa. 


//        _ 
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lawful  goods  and  merchandizes  as  should  be  tendered,  1776. 
not  exceeding  what  she  could  reasonably  stow  and  bUckull 
carry,  over  and  above  her  tackle,  apparel,  and  fumi-  ^SSJd 
tare ;  &nd  the  said  owner  did  also  agree  that  his  ship's  tmd  mmker. 
company  and  boats  should  aid  and  assist  in  unloading 
and  reloading  the  said  ship's  cargoes,  as  customary,  at 
the  island  of  Grenada ;  and  that  he  the  said  owner 
should  and  would  bear  and  pay  all  such  port  charges 
and  pilotage  as  should  accrue  during  the  voyage  and 
monthly  employ  aforesaid ;  in  consideration  whereof 
the  said  freighters,  for  themselves,  their  executors,  and 
administrators,  did  covenant,  promise,  and  agree,  to 
and  with  the  said  owner,  his  executors,  administrators, 
and  assigns,  by  the  said  charterparty,  that  they  the 
said  freighters,  their  factors,  or  assigns,  should  and 
would  load  and  unload  the  said  ship,  and  give  the  said 
master  proper  orders  in  respect  thereof,  in  manner 
aforesaid;  and  also  that  the  said  owner  should  not  be 
chargeable  with  any  expences  of  country  freight,  in 
respect  of  collecting  and  fetching  the  said  ship's  cargo 
at  Grenada,  other  than  the  customary  assistance  of  his 
boats  and  people  as  above  mentioned ;  also  that  the 
said  ship  should  be  discharged  out  of  her  said  monthly 
employ  on  the  delivery  of  her  homeward  cargo  at 
London,  and  also  should  and  would  well  and  truly 
pay,  or  cause  to  be  paid,  to  the  said  owner,  his  execu- 
tors, administrators,  or  assigns,  in  fuU,  for  the  freight 
and  hire  of  the  said  ship,  at  the  rate  of  1 10/.  sterling 
per  calendar  month,  for  all  such  time  as  the  said  ship 
should  be  taken  up  in  performing  the  voyage  afore- 
said, to  commence  and  be  accounted  from  the  day  of 
the  date  of  the  said  charterparty,  and  to  end  and  deter- 
mine on  the  day  of  the  discharge  of  her  homeward 
cargo  at  London,  and  to  be  paid  one  third  thereof  on 
her  report  inwards,  at  the  Custom  House,  London,  and 
the  remaining  two-third  parts  thereof  in  two  calendar 
months  then  next  following,  as  by  the  said  charter- 
party  more  fully  appears ;  and  the  said  plaintiff  in 


1776. 
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.fMt  saith,  that  the  said  ship  in  the  said  chart^p 
meatiooed,  after  the  making  of  ibe  said  oharter{» 
(to  wit)  OD  Ihp  said  gth  March,  1774.  was  Uj 
stauncfa,  and  strong,  and  well  manned,  Tictaai 
taokled,  and  provided,  fit  for  mercbants^  serric^e; 
the  said  defendqaU,  in  parsaauce  of  the  said  diai 
party,  did,  in  tha  said  river  Tbaaui,  load  on  board 
.said  ship  divSFB  goods  ^d  mefcfaandises,  to  be 
ried  in  the  said  ship  fi»m  thence  to  Pfymottik, 
from  thcDoe  to  the  island  of  Gftnada,  in  the 
chaiterparty  mentioned,  to  be  there  unloaded  and 
livered  to  the  said  defendants,  thew  factors  or  asu) 
and  the  said  ship  afterwards,  to  wit,  on  dte  same 
and  year  aforesaid,  by  the  orders  and  directiooi  ol 
said  defendants,  departed  and  set  sail  upon  her 
intended  voyage  iron  Lomdtm  to  Vlymatttk^  and 
island  of  Gttjmdm,  with  ^c  said  goods  aqd  merd 
dizes  on  board  her,  according  to  the  fonn  and  e 
gfjhs  said  obarlerpaity ;  apd  afterwards,  to  wit 
the  3d  Afrilj  in  the  y«ar  aEcmsaid,  anived  at  Plytm 
and  afterwardi,  to  wit,  on  the  same  day  sod  year 
aforesaid,  at  Fiymouth  aforesaid,  divers  other  g< 
And  niercbandizea  were  there  loaded  and  pat  on  b 
the  said  ship,  by  the  factors  and  assigns  of  the 
defendants,  to  be  carried  on  board  tlie  said  ship  i 
Plymovth  aforesaid  to  Grenada  aforesaid  ;  and  the 
ship  afterwards,  to  wit,  on  the  13th  April,  in  the 
aforesaid,  departed  and  set  sail  with  all  the  said  g< 
and  meichaudtzes  on  board,  from  thence  to  Gro 
and  afterwards,  to  wit,  on  the  18th  May,  1774,  an 
at  Grenada  with  the  said  goods  and  merchandizi 
loaden  on  board  her  as  aforesaid,  whereof  the  fai 
and  assigns  of  the  said  defendants  afterwards,  to  wi 
the  same  day  and  year  last  aforesaid,  there  had  no 
and  afterwards,  to  wit,  on  the  same  day  and  yeai 
aforesaid,  the  said  good*  and  mttdtatidizei  were  unl 
and  delivered  at  Grenada  a/oruaid  to  the  Factors 
assigns  of  the  said  defraidants,  according  to  the 
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and  effect  of  the  said  charterparty ;  and  the  said  plain-       1 776. 
tiff  further  saith,  that  ^ifierwards,  to  wit,  on  the  9th     i^okrbll 
JtUiff  in  the  year  last  aforesaid,  at  Gremida  aforesaid^       StMoSTD 
diven  other  goodi  ond  mtrthaMdixa  were  laden  and  put 
on  board  the  said  $hip  by  the  factor  and  agents  of  the 
said  defendants,  to  be  carried  and  conveyed  in  and  on 
board  the  said  ship  from  Grenada  aforesfiid  to  Lomdon 
aforesaid,  in  the  said  charterparty  named,  according 
to  the  form  and  effect  of  the  said  charterparty,  to  wit, 
at  Grenada  aforesaid;  and  the  said  plaintiff  further 
saith,  that  afterwards,  to  wity  an  the  1st  Auguit,  in  the 
year  aforesaid,  the  said  ship,  with  the  said  goods  and 
merchandiaees  on  board  her  as  aforesaid,  departed  and 
set  sail  from  Grenada  aforesaid  towards  London  afore* 
said,  and  that  afterwards,  and  before  the  asrival  of  the 
said  ship  at  London  aforesaid,  to  wit,  on  the  9th  4t^ 
gnst,  in  the  year  aforesaid,  on  the  high  seas,  by  and 
through  the  mere  dangers  of  the  seas,  and  by  force  of 
the  winds  and  tempests,  the  said  ship  was  wholly  lost, 
together  with  the  said  goods  and  merchandizes  so 
laden  on  board  her  as  last  aforesaid;   and  the  said 
plaintiff  farther  saith,  that  from  the  day  of  the  date  of 
the  said  charterparty  antil  the  time  of  the  loss  and  mis* 
fortune  hereiqafter  mentioned,  five  calendar  months 
elapsed  and  ran  ont,  during  which  time  the  said  ship 
was  taken  up  ip  performing  the  said  voyage  in  the 
said  charterparty  mentdonedj  of  all  which  said  premises 
the  said  defendants  afterwards,  to  wit,  on  the  1st  Jan- 
uary, 1775,  at  8&C.  aforesaid,  had  notice,  and  by  rea* 
son  thereof  became  liable  to  pay^  and  ought  to  have 
paid  to  the  said  plaintiff,  the  sum  of  BSOl.  being  at  the 
rate  of  1 10/.  sterling  per  month  for  the  said  time  the 
said  ship  was  so  taken  up  as  aforesaid  ;  yet,  &c. 

2d  Count  on  the  same  charterparty,  with  the  follow- 
ing averment :  and  said  plaintiff  saith,  that  the  said 
ship  in  the  said  last  mentioned  charterparty  mentioned. 
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]  775.        afiei  making  the  said  last  mentioned  charterparty,  to 

wit,  on  the  said  9th  March^  1774,  was  tight,  staunch, 

tiaimi        fuid  strong,  and  well  manned,  victnalled,  tackled,  and 
mid  4moi»er.    provided,  fit  for  merchants'  service ;  and  the  said  de- 
fendants, in  pursuance  of  the  said  last  mentioned  cjiar* 
terparty,  did,  in  the  said  river  Tkamesy  load  on  board 
the  said  ship  divers  goods  and  merchandizes,  to  be 
parried  in  the  said  ship  from  thence  to  P/ymoitf  A,  and 
from  thence  to  the  island  of  Grenada,  in  the  said  last 
mentioned  charterparty  maationed,  to  be  there  on- 
loaded  and  delivered  to  the  said  defendants,  their  fiu> 
tors  or  assigns ;  and  the  said  ship  afterwards,  to  wit. 
on  the  same  day  and  year  last  aforesaid,  by  the  orden 
and  directions  of  the  said  defendants,  departed  and  set 
sail  upon  her  said  intended  voyage,  from  Lomdom  lo 
Pfyrmmth,  and  the  said  island  of  Grenada,  with  the 
said  goods  and  merchandizes  on  board  ber,  accoidUi^ 
to  the  fortn  and  effect  of  the  said  chartorparty,  and 
ftflerwards,  to  wit,  on  the  Sd  day  of  April,  in  the  year 
last  aforesaid,  arrived  at  Plymouth  aforesaid,  and  af* 
terwards,'  to  wit,  on  the  same  day  and  year  last  afoie- 
said,  divers  other  goods  and  merchandizes  were  theie 
loaded  and  put  on  board  the  said  ship  by  the  fac- 
tors and  assigns  of  the  said  defendants,  to  be  carried 
on  board  the  said  ship  from  Plymouth  aforesaid  to 
Grenada  aforesaid;  and  the  said  ship  afterwards,  to 
wit,  on  the  ISth  day  of  April,  in  the  year  last  afore- 
said, departed  and  set  sail  with  all  the  said  goods  and 
merchandizes  on  board,  from  thence  to  Grenada  afore- 
s^d,  and  afterwards,  to  wit,  on  the  1 1th  May,  1774> 
arrived  at  Grenada  with  the  said  goods  and  merchant 
dizjss  so  laden  on  board  her  as  aforesaid,  whereof  the 
factors  of  the  said  defendants  afterwards,  to  wit,  on 
the  same  day  and  year  last  aforesaid,  bad  notice ;  and 
all  the  said  goiods  and  merchandizes  so  laden  on  board 
^le  said  ship  as  aforesaid,  aflterwards,  to  wit,  on  tbe 
^hm^  day  and  year,  last  mentioned,  at  Grenada  afcye* 
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said,  were  unladen  and  delivered  to  the  factors  and 
assigns  of  the  said  defendants,  according  to  the  form 
and  effect  of  the  said  last  mentioned  charterparty ;  and 
the  said  plaintiff  further  saith,  that  afterwards,  to  wit, 
on  the  9th  day  of  July,  in  the  year  last  aforesaid,  at 
Greruida  aforesaid,  divers  other  goods  and  merchan- 
dizes were  laden  and  put  on  board  the  said  ship  by  the 
factors  and  agents  of  the  said  defendants,  to  be  carried 
and  conveyed  in  and  on  board  the  said  ship,  from  Gre- 
nada aforesaid  to  London  aforesaid,  in  the  said  char- 
terparty named,  according  to  the  form  and  effect  of 
the  said  charterparty,  to  wit,  at  Grenada  aforesaid; 
and  the  said  plaintiff  further  saith,  that  afterwards,  to 
wit,  on  the  1st  day  of  Jtigust,  in  the  year  aforesaid, 
the  said  ship,  with  the  said  goods  and  merchandizes 
on  board  her  as  aforesaid,  departed  and  set  sail  from 
Grenada  aforesaid  towards  London  aforesaid;  and  that 
afterwards,  and  before  the  arrival  of  the  said  ship  at 
London  aforesaid,  to  wit,  on  the  9th  day  of  Jugusi, 
in  the  year  aforesaid,  on  the  high  seas,  by  and  through 
the  mere  dangers  of  the  seas,  and  by  force  of  the  winds 
and  tempest,  the  said  ship  was  wholly  lost,  together 
with  the  said  goods  and  merchandizes  so  loaden  on 
board  her  as  last  aforesaid;  and  the  said  plaintiff 
further  says,  that  from  the  day  of  the  date  of  the 
said  last  mentioned  charterparty   until  the  time  of 
the  arrival  of  the  said  ship  at  Grenada,  three  calen- 
dar months  elapsed  and  ran  out,  during  all  which 
time  the  said  ship  was  taken  up  in  performing  the 
said  voyage  to  Grenada  aforesaid ;  of  all  which  said 
last  mentioned  premises  the  said  defendants  afterwardsf 
to  wit,  on  the  said  first  day  of  January,  in  the  year 
last  aforesaid,  at  &c.,  afterwards  had  notice,  and  by 
reason  thereof  the  said  defendants  became  liable  to 
pay,  and  ought  to  have  paid,  to  the  said  plaintiffs,  the 
sum  of  330/.  being  at  the  rate  of  1 10/.  sterling  per 
monthi  for  the  said  time  the  said  ship  was  so  taken  up 


1776. 

Mackrell 

against 

SlMONB 

imd  another. 
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1776.       in  perrorming  her  s^  voyagfe  to  Gretutda  aforemd^ 
UMitMEM^L    a»  last  idV^resaid ;  yet^  &c. 


SlMOND 


The  defendants  deniarred  to  both  these  coonts,  and 
the  plaintiff  joined  in  demuiter. 

Bulier,  for  defendant.  The  question  in  this  case  is, 
whether  the  plaintiff  is  entitled  to  any  freight.  It  ii 
a  general  role,  that  the  entire  freight  is  not  dne  till  the 
vessel  arrives  afnd  discharges  her  cargo  at  the  port  of 
delivery.  This  brings  us  to  inquire^  what  was  the 
port  of  delivery,  and  whether  the  charterpaHy  coo« 
teniplated  that  there  should  be  only  one  voyage,  or 
two*  Now  the  words  of  the  charterparty  seem  cksrij 
to  shew,  that  only  one  voyage  was  contemplated.  The 
charterparty  expresses  the  voyage  to  be  for  ar  voyage 
oat  and  home;  it  does  not  say  there  shall  be  two 
voyages.  The  homeward  bound  cargo,  is  that  fiom 
whence  the  mercjiant's  chief  profit  arises.  Snpposbig 
the  ship  had  gone  out  in  ballast,  then  the  voyage 
would  dearly  have  not  ended  nntfl  die  ship  had  re* 
turned  home.  It  may  be  said,  that  the  fteiglit  was 
payable  monthly ;  but  that  covenant  relates  only  to 
the  rate  of  payment,  and  not  the  time  of  payoent 
The  payment  is  to  be  at  the  time  of  the  report  in- 
wards, at  the  Custom  House.  Bright  v.  Camper,  Brote. 
£1. 

Baldwin,  for  plaintiff.  Freight  is  the  mother  of 
wages ;  and  where  the  party  receives  benefit  fh>m  the 
cargo,  he  is  entitled  to  the  freight.  The  ovmxr  dis- 
charged the  cargo  at  Gfentttfa,  airil  the  defehdtots  have 
had  the  benefit  of  it.  The  pfafntiff  was  h&dokd  to  ftj 
the  seamen's  wages^  tt  the  ftrit  po#t  of  ddt^^^i^.  JM- 
%,  2  B.  c.  4.  This  case  goeil  to  die  tioie  of  ^ytnest 
Lttfte  V.  Lh^d,  %  Ih&.  888.     JIfaKm,  101.     1  U. 

Acym.  (Ssg. 
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Lord  Mamfidd.  The  jodgmefit  in  tins  case  must 
depend  on  the  meaning  of  the  charterparty.  The 
charterparty  puts  no  case  but  of  a  prosperous  voyage 
out  tod  home.  Suppose  the  ship  was  cast  away  oh 
the  coast  of  England^  and  the  goods  saved;  it  would 
be  admitted  then  that  freight  should  be  paid  for  the 
salvage  pro  rata.  That  is  not  provided  for  by  the 
charterparty,  but  arises  out  of  the  equity  of  the  case. 
Freight  is  the  mother  of  wages,  and  the  safety  of  the 
ship  the  mother  of  freight.  It  is  ia  policy  to  tempt  sail* 
ors  to  stick  by  the  ship,  where  the  ship  goes  out  in  bal- 
last^  so  that  the  whole  profit  arises  from  the  homeward 
bound  voyage ;  and  then  it  would  be  considered  as  one 
entire  voyage.  But  nothing  is  so  common  as  to  have 
two  voyages,  one  out  and  another  home,  and  a  profit 
on  both-— that  is  the  case  of  East  India  voyages ;  where 
that  is  the  case,  if  the  ship  performs  one  voyage,  the 
freight  is  due  tor  that,  though  she  does  not  perform 
the  other.  Here  there  is  an  outward  and  homeward 
voyage,  and  the  cargo  was  landed,  and  the  merchant 
has  derived  a  benefit. 

Judgment  for  plaintiff  on  2d  count, 
and  for  defendant  on  the  1  st count. 


1776. 

Macxrbll 

SiXOKD 
amd  anolhrr. 


Frbbman  against  LiNfi. 

^I^HE  following  was  a  special  case  for  the  opinion  of 
the  Court,  viz, :  This  was  an  action  on  the  case^ 
in  which  the  plaintiff  declared  for  money  had  and  re- 
ceived, and  on  the  other  common  counts.  To  which 
the  defendant  pleaded  the  general  issue.  Upon  the 
trial  of  the  cause*  the  jury  found  a  verdict  for  the 
plaintiff,  damages,  li.  costs,  40«.  By  a  certain  act  of 
parliament,  made  in  the  l6th  year  of  the  reign  of  his 
majesty  king  George  III.,  intitled,  an  act  to  enlarge 
the  term  and  powers  of  an  act  passed  in  the  5th  year 

a  certMn  act  of  parluunent,  intltled^  &c."  U  too  UDCcrtain,  and  t>ad. 


1778. 

diick.  Tenn, 

A  notice  of  ac- 
tion under  an 
act  of  pailia- 
ment  against  a 
tollgate-keep- 
cr,  **  for  dc- 
manding  and 
taking  of  me 
toll  for  and  in 
respect  of  cer- 
tain matteri 
and  things  par- 
tieolariy  men- 
tioned and  ex- 
empted fitmi 
the  payment  of 
toOf  in  and  by 
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1778.        of  bis  present  majesty^s  reign,  for  repairing  and  wid- 
FuBMAN      ening  ihe  road  from  the  great  bridge  in  the  Borough  of 
Warmck » throagh  Souikam  and  Daventry,  to  the  town 
of  Northampton.  It  is  enacted  (amongst  other  clauses), 
that  from  and  after  the  time  of  passing  this  present 
act,  no  exemption  from  the  payment  of  toll  at  any  or 
either  of  the  gates  already  erected^  or  hereafter  to  be 
erected,  on  or  near  the  said  road,  in  pursuance  of  tbe 
said  act  of  parliament,  shall  be  allowed,  (except  as 
hereafter  mentioned) ;  and  that  all  persons  travelling 
the  said  road  shall  pay  the  respective  tolls  by  the  said 
act  appointed  to  be  paid,  before  they  shall  be  permit- 
ted to  pass  through  all,  any,  or  either  of  the  said  gata, 
except  such  persons,  and  for  and  in  respect  of  sacb 
matters  and  things,  as  are  hereafter  particular  moation- 
ed ;  that  is  to  say ;  that  no  toll  shall  be  demanded  or 
taken  for  any  cattle  or  carriage  carrying  or  conveyiog 
stone,  gravel,  or  other  materials  for  repairing  the  s^d 
road,  or  any  part  thereof,  or  for  repairing  the  highwap 
of  any  parish,  township,  or  place  through  which  anj 
p^urt  of  the  said  road  does  lead ;  or  carrying  or  con- 
veyiog dung,  mould,  soil,  or  compost  of  any  nature  or 
kind  whatsoever,  (except  lime),  within  any  parish,  town- 
ship, or  place  through  which  the  said  road  leads,  for 
manuring  of  gardens  or  lands  within  any  such  parish, 
township,  or  place ;  or  for  hay,  or  com  in  the  straw, 
goss,  or  dead  hedge  wood,  not  sold  or  disposed  of,  bat 
to  be  laid  up  in  the  houses,  out-houses,  bams,  or  back- 
sides of  the  respective  inhabitants,  landowners,  or 
landholders  in  the  several  parishes,  hamlets,  or  places 
where  the  same  grew ;  nor  shall  any  toll  be  demanded 
or  taken  for  any  ploughs,  harrows,  or  other  implements 
used  in  husbandry,  or  for  any  cattle  for  stocking  of 
land  within  any  parish,  township,* or  place  throagh 
which  the  said  road  doth  lead^  of  the  inhabitants, 
landowners,  or  landlords,  within  any  such  parish,  town- 
ship, or  place.    Provided  always,  and  be  it  further  en- 
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acted,  that  no  action  or  suit  shall  be  commenced  or  1778. 
brought  against  any  person  or  persons  for  any  thing  freeman 
done  in  pursuance  of  this  act^  or  the  former  act,  until  V^^ 
twenty-one  days'  notice  shall  be  thereof  given  to  the 
clerk  of  the  said  trustees,  nor  after  a  sufficient  satis- 
faction,  or  tender  thereof,  hath  been  made  to  the  party 
or  parties  aggrieved,  nor  after  six  calendar  months  next 
after  the  fact  committed.  The  plaintiff  is  an  inhabit- 
ant of  the  parish  ofDaveniry,  in  the  county  of  North" 
ampton,  throagh  which  town  the  road  leads ;  and  he 
occupies  a  considerable  farm  in  the  parish  of  Siaver- 
ton,  adjoining  to  the  said  parish  of  DavetUri/,  through 
which  the  road  also  leads.  On  the  said  road  a  toll- 
gate  is  erected  in  the  said  parish  of  Daventri/,  through 
which  the  plaintiff's  teams  and  cattle,  &c.  are  obliged 
to  pass  for  the  manuring  and  stocking  of  his  farm  in 
the  parish  otStaverton.  On  the  4th  of  Mai/  last,  the 
plaintiff's  waggon,  loaded  with  dung  for  the  manuring 
his  said  farm  in  Staverton,  passed  through  the  said 
gate  for  that  purpose.  The  defendant,  as  collector  of 
the  tolls,  insisted  upon,  and  received  toll  for  the  same ; 
also  afterwards,  on  the  same  day,  he  received  toll  for  an 
empty  waggon  passing  through  from  Staverton  to  Da- 
ventry,  to  fetch  dung  for  the  purpose  aforesaid ;  and 
also  afterwards  on  the  same  day,  he  received  toll  for 
two  sheep  and  two  lambs,  and  a  cow,  being  cattle  for 
stocking  his  land  at  Staverton  aforesaid.  The  follow- 
ing notice,  signed  by  the  plaintiff,  was  served  the 
7th  May  last,  on  Mr.  Parry^  the  clerk  to  the  trustees 
of  the  said  road  :  **  Mr.  Parry,  this  is  to  give  you  no- 
*'  tice,  that  I  do  intend,  at  the  expiration  of  twenty- 
'^  one  days  from  the  date  hereof,  to  commence  and 
bring  an  action  against  William  Line,  as  collector  of 
the  tolls  at  the  turnpike  or  toll  gate,  erected  on  the 
road  leading  from  the  great  bridge  in  the  borough 
'^  of  Warwick^   through    Southam  and  Daveniry,  to 
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^'^^^'  **  the  towa  of  NBTihampton,  at  a  certain  place  on  tk 
Fbeexan  *^  said  road,  io  tbe  parish  of  Daventry,  caHed  Drmf- 
^HE.  *^  ^on  Lane,  for  demandiog  and  takiii|(  of  me  tol 
'*  for  and  ia  respect  of  certain  malilen  and  things  pv- 
'^  iieulariy  mentiooed,  and  exempted  from  the  psf- 
*'  meat  of  toll  in  and  by  a  certain  act  of  parHameBt^ 
*'  in  titled,  an  act  to  enlarge  the  term  and  powers  of  an 
^*  act  passed  in  the  5th  year  of  his  present  majesty's 
^*  reign,  for  repairing  and  widening  the  great  bridge 
'^  in  the  borough  of  Warwick^  through  South&m  and 
"  Datentry,  to  the  town  of  Northawtfiim.  DMed  this 
*'  7th  day  of  May,  1778.    J.  Freeman r 

The  question  is/  whether  the  plaiiUrff  is  entitled  to 
recover  under  the  above  eircumstaitoes. 

Daniel,  for  plaintiff.  It  is  objected  on  the  part  of 
the  defendant^  that  the  notice  of  action  given  in  this 
case  was  not  sufficient  within  the  meaning  of  the  act 
of  parliament.  The  notice  is  not  by  the  act  required 
to  be  in  writing.    It  is  sufficiently  expresahre. 

Tbe  Court,  however^  held  the  notice  too  nncertain. 

Judgment  for  defendant. 


^779»  Phillim  against  Foudycb,  Es^ 

Mich.  Tenn, 

Under  a  bond,   Th^C  LA  RATION  in  debt   on  bond,  dated  l6th 

thlf$7!M  ^P^^''   ^^'"'^   whereby  tbe  defendant  became 

shaihduiyac-    bound  to  plaintiff  in  the  penal  sum  of  1000/.     Plea, 

rount  for  all 

monies,  &c.  received  by  him  in  plainUflTs  service,  as  a  derk ;  and  also  that  if  thea^  JP.iT. 
shall  embezzle,  &c.  plaintiff's  property,  and  shall,  withia  three  days  after  proof  thereof, 
repay,  &c.  plaintiff  the  damage  sustained  by  such  misbehaviour  or  misdoing,  or  in  definlt 
thereof,  if  the  defendant  shall,  after  notice  given,  make  afnll  recompence  to  plaintiff,  tbea. 
the  bond  to* be  void.  Thb  plaintiff,  in  of&r  to  render  the  defendant  (the  sorety)  liable 
for  F,  M.'a  not  accountu^,  must  give  tibe  defendant  notice  thereof;  aa  by  the  oonstrec- 
tion  of  the  condition^  |he  notice  must  be  given  for  F»  J/.'s  not  accottnting,  as  well  as  for 
hb  embezzling. 
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praying  o^er  of  the  bond  and  condition ;  and  it  is        1779* 
read  to  him  in  these  words  :    Whereas  the   above      Phillips 
named  John  Phillips  hath  agreed  to  take  into  his  ser-      pSStcb. 
vice  the  above  bound  fVancis  Marsh,  in  his  business 
of  a  brewer,  upon  the  promise  and  undertaking  of  the 
above  bounden  Samuel  Hannat/  and  £.  Alex.  Fordyce, 
for  the  fidelity  and  good  behaviour  of  the  said  Francis 
Marsh,  as  hereinafter  mentioned  :  Now  the  condition 
of  the  above  written  obligation  is  such,  that  if  the  said 
Francis  Marsh  do  and  shall,  from  time  to  time,  and  at 
all  times  during  his  said  service  with  the  said  John 
Phillips,  well  and  truly  account  for,  answer,  and  make 
good  unto  the  said  John  Phillips,  all  such  sum  and 
sums  of  money,  bills,  bonds,  notes,  and  other  securi- 
ties for  monies,  goods,  and  effects  whatsoever,  which 
shall  come  to  his  bands,  custody,  or  power,  belonging 
to  the  said  John  Phillips,  or  any  other  person  or  per- 
sons to  whom  he  shall  be  answerable  or  accountable ; 
and  also  that  if  the  said  Francis  Marsh  do  and  shall, 
at  any  time  or  times  during  such  his  said  service,  em- 
bezzle, purloin,  waste  or  misapply,  or  detain  any  of 
the  monies,  bills,  bonds,  notes,  or  other  securities  for 
money,  goods,  or  effects,  belonging  to  the  said  John 
Phillips,  or  to  any  person  or  persons  to  whom  he  shall 
be  answerable  or  accountable ;  then  if  the  said  Francis 
Marsh  do  and  shall,  within  the  space  of  three  days 
next  after  proof  of  the  fact,  made  by  the  oath  or  affir- 
mation of  one  or  more  witness  or  witnesses,  or  the 
confession  of  the  said  Francis  AfariA,  repay,  reimburse, 
and  satisfy  the  said  John  Phillips,  his  executors  or 
administrators,  in  good  and  lawful  money  of  Great 
Britain,  the  damage  which  be  or  they  shall  suffSer, 
sustain,  or  be  put  unto,  by  reason  of  such  the  misbe- 
haviour or  misdoing  of  the  said  Francis  Marsh,  and 
that  as  often  as  the  case  shall  happen  during  the  said 
Francis  Marshes  service  with  the  said  John  Phillips,  or 
in  default  thereof,  if  the  said  Samuel  Hannay  and 

2  y  « 
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Alexander  Fordyce,  or  either  of  them,  or  either  of  tl 
heirs,  executors,  or  admiaistrators,  do  and  shalli  wi 
in  one  week  after  notice  giveD  to  tbeai,  or  left  at  tl 
usuaT  place  of  abode  for  the  time  being,  make  fn)) 
compence  and  satisfaction,  in  like  lawfal  money, 
the  said  John  Phillipt,  his  execators  or  administraL 
for  -all  such  damages  as  aforesaid,  then  this  obligat 
is  to  be  void,  or  else  to  remain  in  full  force  and  virt 
which  being  read  and  heard,  the  said  Alexander  sa 
that  the  said  John  ought  not  to  have  or  maintain 
aforesaid  action  thereof  against  him,  because  hesa 
that  he  the  said  Alexander  bath  performed  and  folfi 
the  said  condition  of  the  said  writing  obligatory  ii 
things  on  his  part  and  behalf  to  be  perfwined  and 
Elled,  and  of  this  the  said  Alexander  pots  himself  n 
the  country,  Stc.,  and  the  said  John  doth  the  like ; 
for  further  plea,  the  said  Alexander,  by  the  leav 
the  court  h&ce  to  him  for  this  purpose  granted,  ace 
ing  to  the  form  of  the  statute  in  that  case  lately  n 
and  .provided,  says  that  the  said  John  ought  no 
have  or  maintain  hia  aforesaid  action  thereof  ags 
him,  because  he  saith  that  the  said  FrancU  Marah 
from  time  to  Lime,  and  at  all  times  during  his  ser 
with  the  said  John  Philtiptf  well  and  truly  account 
answer,  and  make  good  unto  the  said  John  Philliju 
such  sum  and  sums  of  money,  bills,  bonds,  notes, 
other  securities  for  money,  goods,  and  effects  wha 
ever,  which  did,  during  his  said  service  with  the 
John  Phillipt,  come  to  his  hands,  custody,  or  po' 
belonging  to  the  said  J«An  Phillipt,  or  any  other 
son  or  persons  to  whom  he  was.  during  his  said  ser 
with  the  said  John  Phillips,  in  an^'wise  answeraU 
accountable,  according  to  the  form  and  effect  of 
said  condition  of  the  said  writing  obligatory  ;  and 
said  Alexander  further  saith,  tbattbesaid  Frandt  M 
did  not,  at  any  time  or  times  during  his  said  ser 
with  the  said  John  Philfips,  embezzle,  purloin,  w( 
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misapply,  or  detain  any  of  the  monies,  bills,  bonds^       1779. 
notes,  or  other  securities  for  money,  goods,  or  effects,      Phillies 
belonging  to  the  said  John  Phillips^  or  to  any  perrfbn      p2|^g 
or  persons  to  whom  he  was,  during  his  service  with  the 
said  John  PhilUpSy  in  anywise  answerable  or  account- 
able ;  and  this,  &c.,  wherefore,  8cc. 

Replication,  precludi  non,  because  he  says,  that  the 
said  Francis  Marsh,  after  the  making  of  the  said  writ* 
ing  obligatory,  to  wit,  on  the  24th  April,  1777,  at  &c. 
aforesaid,  entered  and  was  received  into  the  service  of 
the  said  John,  in  the  business  of  the  said  John  of  a 
brewer,  and  continued  in  the  same  service  for  a  long 
space  of  time,  to  wit,  from  thence  until  and  upon  the 
!2d  Maif,   177B;    and  that  whilst   the  said  Francis 
Marsh  was,  and  continued  in  the  service  of  the  said 
John,  to  wit,  on  the  2d  May,  in  the  year  last  afore- 
said, at  &c.  aforesaid,  divers  sums  of  money,  amount- 
ing together  to  a  large  sum  of  money,  ta  wit,,  the  sum 
of  two  hundred  and  five  pounds  of  lawful  money  of 
Great  Britain,  belonging  to  the  said  John,  came  to 
the  hands  and  custody  of  the  said  Francis,  and  the 
said  Francis  afterwards,  and  whilst  he  continued  in 
the  service  of  the  said  John,  to  wit,  on  the  said  2d 
May,  in  the  year  last  aforesaid,  at  &c.  aforesaid,  was 
required  by  the  said  John,  to  answer  and  make  good 
unto  the  said  John  the  said  money  so  come  to  the 
hands  and  custody  of  the  said  Francis  as  aforesaid, 
yet  the  said  Francis  did  not  answer  and  make  good 
uDto  the  said  John  the  said  money  so  come  to  the 
hands  and  custody  of  the  said  Francis  as  aforesaid,  or 
any  part  thereof,  but  therein  failed  and  made  default^ 
and  the  same  still  remains  wholly  unanswered  and  not 
made  good  to  the  said  John ;  and  this,  &c. 

Demurrer,  and  joinder  in  demurrer. 

Cowper,  for  defendant.     The  question  is,  whether 
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1770«  three  weeks  notice  should  not  have  he^n  given,  uodex 
Panlm  ^^  words  of  the  condition.  The  condition  in  sub- 
Fob'toe  8^<uice  is. to  be  void,  if  Francis  Manh  render  an  ac- 
count, and  does  not  embezzle*  And  the  meaning  of 
the  condition  is, .  that  if  f*.  Marsk  is  guilty  of  a  noo- 
feazance,  or  a  misfeazance  in  these  respects,  a  notice 
must  be  given  to  the  defendant,  before  he  can  be 
chargeable.  A  notice  is  necessary,  whether  F.  Mank 
neglect  to  account  or  embezzle  the  property  of  the 
plaintiff;  and  it  is  as  much  necessary  in  one  case  ss 
the  other.  Here  die  plaintiff  has  not  stated  that  be 
gave  any  notice. 

Chambre,  for  plaintiff.  The  question  is,  whether 
the  last  words  in  the  condition  refer  to  the  first  part  of 
the  sentence  (as  to  the  accounting)  or  only  as  to  die 
embezzling.  The  first  is  a  nonfeazance ;  the  secoDdi 
to  a  misfeazance,  in  which  case  only  the  fact  is  to  be 
proved  by  oath. 

The  Court  were  of  opinion  in  favour  of  the  defend- 
ant, that  in  either  case,  of  not  accounting,  or  embez- 
zling, a  previous  notice  ought  to  be  given  to  the 
sureties. 

Judgment  for  defendant;  but  plaiotiff 
had  leave  to  discontinue,  on  payment 
of  costs. 
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Denn  against  Taylor.  ^^^^' 

Mkh.  Term. 

4  T  the  assizes  held  at  Bridgwater,  the  22d  Augmt  Where  testa- 
1770,  before  WUles  aad  ilsAiirs^,  justices,  &c.  A  w^d^rher^ 
verdictwasfoand  for  the  plaintiff,  damages  U.,  costs  405.  J^.y^^^ 
subject  to  the  opinioa  of  his  Majesty's  court  of  Kiog's  ^-  ^-  (except 
Bench,  upon  the  following  case.  That  Hannah  Gibbes  mention  inf 
was  seised  in  her  demesne  as  of  fee,  of  and  in  one  un-  ^^^  ™^ 
divided  twelfth  part  of  a  certain  house,  now  used  as  a  ^  ^^  °^"^ 

*^  tion  in  a  valid 

chapel  for  celebration  of  divine  service,  according  to  the  codicil ;  and 
rites  of  the  Church  of  England,  situate  in  the  parish  bg^e a  co- 
of  Walcoiif  and  which  are  the  premises  in  the  declara-  ^^  (which 
Uon  mentioned;  that  the  said  Hannah  being  so  seised,  ^>°9  onattest- 
on  the  16 th  September,  1762,  duly  made  and  published  part  of^r^feai 
her  last  will  and  testament  in  writing,  under  her  hand  "^J^,  ?***" 

**  pCKaOUa  ^  11  WHS 

and  seal,  and  thereby,  amongst  other  things,   gave  held,  that  not- 

^,         .  T^i  t^i^  Ti        withstanding 

unto  Mrs.  Anne  Jrarrott  the  sum  of  four  pounds  yearly,  this,  the  whole 
to  be  paid  out  of  the  income  of  the  said  chapel,  during  ^nypau^i^ 
her  natural  life,  and  to  be  paid  her  every  half  year  ^®  devisees 

'  '^  .  '">der  the  will, 

while  she  lives ;  and  moreover,  **  after  all  her  just  and  not  to  the 
debts  being  paid,  and  the  several  legacies  and  an- 
nuities by  her  above  given,  s/ie  gave  and  bequeathed 
*'  all  the  residue  and  remainder  of  her  real  and  personal 
^^  estate  and  effects  (excepting  what  she  might  mention  in 
**  a  codicil)  to  her  two  nieces,  Mrs.  Ann  Taylor  atul  her 
*'  niece  Eliz.  Oliver,  to  be  equally  divided."  That  the 
said  will  was  duly  executed  in  the  presence  of  three 
credible  witnesses,  as  the  law  requires.  That  the  said 
Ann  Taylor,  in  the  will  mentioned,  is  the  wife  of  John 
Taylor,  which  said  John  Taylor  and  Ann  his  wife,  are 
two  of  the  defendants  in  this  cause ;  and  that  the  said 
Eliz.  Oliver,  in  the  said  will  mentioned,  is  the  other 
defendant  in  this  cause :  that  the  said  Hannah  Gibbes 
afterwards,  on  the  26th  November,  1762,  made  a  codi- 
cil in  writing  to  her  said  last  will  and  testament,  and 


u 


withont  altering  or  revokin 
UDinarried,  uid  without  isi 
wife  of  Humphry  SibtKorj 
DionU,  the  wife  of  l%onu 
and  heirs  at  law,  which  sa 
EKz.  his  wife,  aod  Thomas 
are  the  lessors  of  the  plainti 
said  defendants,  upon  the 
Gibbes,  entered  upon  the  pi 
until  that  the  said  Humphry 
and  Dionis  his  wife,  enlerec 
January,  in  the  year  1764, 
the  law  requires,  and  so  beii 
to  the  plaintiff  as  in  the  de 
virtue  thereof  the  plaintiff 
possessed,  upon  whom  th 
ousted  him  from  the  prei 
whether  upon  the  said  will 
passed  to  the  said  defendan 

Hobhotut,  for  plaintiff, 
did  not  pass  to  Ann'Ta^ 
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only  claim  from  the  intentioa  of  the  testator.    This  is         >770« 
a  question  between  two  persons,  neither  of  whom  have         ^enn 
the  testatrix's  intention  in  their  favour.    The  word      i^^^^ 
"tnention,"  made  use  of  in  the  will,  coupled  with  the 
subsequent  intentional  devise  in  the  invalid  codicil, 
clearly  shew  the  testatrix's  intention.    A  codicil,  de-r 
vising  to  a  Roman  Catholic,  is  n  good  revocation  of 
a  previous  devise.     Fin.  Ab.  Devise.  R.  pi.  3.    It  is 
not  necessary  here  to  call  the  codicil  a  revocation. 
The  testatrix's  intention  may  be  altered  by  an  unat- 
tested codicil. 

The  Court,  however,  thought  the  estate  passed  to 
the  defendants,  and  gave 

Judgment  for  defendants. 


Doe  on  the  Demise  of  Wilcockson  against 

Lynch. 


1771. 


Michm  Ttfw* 


AT  the  trial  of  this  cause,  at  the  assizes  held  at  Noi-  A  notice  by  the 
owner  of  pre- 

tingham,  in  and  for  the  county  of  Notttngham,  on  mises,  requir- 

Tuesday  the  25th  day  of  Jtt/y,  1771,  it  appeared  in  ^^^sS^'to 

evidence,  that  fV.  JFikocksoh,  late  father  of  the  lessor  *«?^  ^«  Jf"' 

'  ^  '  mises  he  then 

of  the  plaintiff,  was  seised  in  fee  of  the  premises  in  the  rented  of  the 

declaration  mentioned ;  and  being  so  seised,  by  his  Ladyiay  next,' 

last  will,  duly  made  and  executed,  devised  the  same  riJe^^^ScMcof 

to  Ann  his  wife,  until  the  lessor  of  the  plaintiff  should  »  demise  from 

.     1.  ^.  ,  thetesUtorto 

attain  his  age  of  twenty-one  years ;  and  after  his  said  the  party  in 

son  should  have  attained  his  said  age,  then  to  him  in.  P^*"*"^"** 
fee ;  that  the  said  testator  died  seised,  leaving  the  said 
Annj  his  widow,  and  the  lessor  of  the  plaintiff,  his  son 
and  devisee ;  that  the  said  Ann  his  widow  demised  the 
said  premises  to  the  defendant  from  year  to  year,  under 
the  yearly  rent  of  21/.,  who  commenced  tenant  at 
Christmas,  1763;  that  the  lessor  of  the  plaintiff  at- 
tained hb  age  of  twenty-one  years  on  the  Bth  October 


it 
it 
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1771*        last,  and  that  the  defendant  had  coniinaed  in  the 
Dob         possession  of  the  said  premises  ever  since  that  time ; 
"wiLco^uoN^  and  that  on  the  %Sl  day  of  ifattmber  last  a  notice  in 
agmnai        writing,  Signed  by  the  lessor  of  the  plaintiflfy  was  by 
bis  order  delivered  to  the  defendant,  which  notice  is 
in  the  words  and  figores  following :-— '^  London^  Oct, 
^'  25th,  1770.— Mr.  Daniel  Lynch^Take  notice,  that 
yon  are  to  leave  the  house  you  now  rent  of  me,  id 
the  parish  of  Newark,  in  the  county  of  Noiiingham, 
with  the  warehouse,  stable,  garden,  and  appurte- 
nances thereto  belonging,  or  in  anywise  appertain- 
ing, at  Ladyday  next,  and  thereof  fail  not  at  your 
peril.    Given  under  my  hand,  this  25th  day  of  Oct. 
**  1770.    James  ffi/coctson."— Whereupon  it  was  in- 
sisted by  the  defendant's  counsel,  that  the  said  notice 
was  conclusive  evidence,  that  the  defendant  was  tenant 
to  the  plaintiff  of  the  said  premises,  and  not  obliged 
by  law  to  quit  the  possession  thereof  at  the  time  men- 
tioned in  such  notice  ;  bat  there  being  no  evidence  of 
any  demise,  in  fact,  from  the  -lessor  of  the  plaintiff 
(who  at  the  time  he  attained  his  age  of  twenty-one, 
resided  in  London,  and  who  was  only  seventeen  days 
more  than  twenty- one  when  he  signed  the  notice;  the 
lessor  of  the  plaintiff  wanting  the  house  to  carry  on  his 
own  trade  of  a  druggist  and  chemist,  for  which  it  was 
fitted,  and  had  been  used  several  years) ;  unless  such 
notice,  signed  and  delivered  as  aforesaid,  be  conclusive 
evidence  thereof,  a  verdict  was,  by  the  direction  of  the 
judge,  given  for  the  plaintiff,  (but,  at  the  pressing 
request  of  the  defendant's  counsel)  subject  to  the 
opinion  of  the  Court  of  King's  Bench,  whether  such 
notice,  signed  by  the  lessor  of  the  plain tilBT,  and  deli- 
vered to  the  defendant  as  itforesaid,  to  quit  possossioii 
of  the  premises  mentioned  in  the  declaration  in  this 
cause,  was  conclusive  evidence  that  the  lessor  of  the 
plaintiff,  before  the  time  such  notice  was  delivered, 
bad  demised  the  same  premises  to  the  defendant,  or 
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not ;  and  if  the  court  should  be  of  opinion  that  suc;h        ^771. 
notice  is  conclusive  evidencci  that  the  lessor  of  the         Doe 
plaintiff  had  so  demised  the  premises  to  the  defend-  ^vilco^son 
ant,  then  i^  was  agreed  that  the  verdict  obtained  in        agaiust 
this  cause  should  be  vacated^  and  that  the  plaintiff 
should  be  nonsuited;  but  if  the  court  (as  the  judge 
who  tried  the  cause,  and  jury  were,)  should  be  of 
opinion,  that  the  notice,  signed  by  the  lessor  of  the 
plaintiff,  and  delivered  to  the  defendant  as  aforesaid, 
was  not,  under  all  the  circumstances  of  the  case,  con- 
elusive  evidence  that  the  lessor  of  the  plaintiff  had, 
before  the  time  of  such  notice,  demised  the  said  pre- 
mises to  the  defendant,  then  it  was  agreed  that  the 
postea  should  be  delivered  to  the  lessor  of  thie  plaintiff, 
with  liberty  for  him  to  enter  up  judgment,  and  proceed 
thereon. 

■ 

The  Court  thought  the  notice  not  conclusive  evi'* 
dence  of  the  demise,  and  gave 

Judgment  for  plaintiff. 


Whitfibld  against  Waedon. 


J  772. 

Trinity  Term. 

npHE  plaintiff  declared^  amongst  other  counts,  as  A  pica  (to  a 
follows  :-— And  whereas  also  the  said  Henry  Fo-  against  a  ten- 
iherlei,  afterwards,  to  ^it,  on  the  said  11th  day  of  ^^^^^p'^^^^^^ 
October.  1768,  at&c.  aforesaid,  at  the  special  instance  in  husbandUkc 

.      J  ,  .,   manner,  in  re - 

and  request  of  the  said  Samuel^  demised  to  the  said  pairing  fences, 
Samuel  a  cert^p  other  farm>  called   Cashio  BrU^e  pu^promlw* 
Farm,  situate,  lying,  and  being  in  the  parish  afore-  2^*^^'^^** 
said,  for  a  certain  term  and  time  then  agreed  upon  by  cameontofre- 
and  between  the  said  Henry  Foiherley  and  the  said  deaiy,^an4^ 
Samuel,  and  which  said  term  is  since  expired,  he  the  ^^1®[*^*'  ^} 

'  '  '  proper  wood 

said  Samuel,  in  consideration  thereof,  afterwards,  to  (without  sped- 

lyingit)  which 
defendant  had  a  right  to  cot  for  repairing  the  fences;  and  that  the  plaintiff  ought  to  have 
set  out  proper  wo^  for  the  purpose  of  repairs,  which  plaiatiff  neglected  to  do,  without 
averring  aiiy  request  on  piuutiff  lo  to  do,  or  a  custom  of  the  country  in  this  respect,  is  bad. 
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177d«        wit,  on  the  same  day  and  year  last  aforesaid,  at  kc. 
Wbitfibld    aforesaid,  undertook,  and  to  the  said  Henry  Fotkerky 
^'*^       thenand  there faiil^iilfypromiied  to  use  the  said/arm  in  a 
good andkusband-Uice  manner,  during  the  time  thai  hekdd 
the  same  as  tenant  thereof  to  the  said  Henry  Fotherley; 
and  also  to  yield  and  deliver  up  the  same  to  the  said 
Henry  Fotherley,  f»  good  and  husband-like  condition, 
when  he  the  said  Samuel  quitted  and  left  the  same ;  and 
the  said  Henry  Fotherley  in  fact  says,  thai  the  said 
Samuel,  under  and  by  virtue  of  the  said' last  mentioned 
demise,  held  and  enjoyed  the  said  farm,  with  the  ap- 
purtenances, for  a  long  time,  to  wit,  such  part  of  the 
said  land  as  was  fallow  until  hadyday,  nOQ,  and  the 
residue  of  the  said  farm,  until  the  10th  day  of  October, 
in  that  year ;  and  the  said  Samuel,  at  those  respectire 
times,  quitted  the  said  premises ;  yet  the  said  Samud, 
not  regarding  the  said  last  mentioned  promise  and  un- 
dertaking, so  by  him  made  as  aforesaid,  but  contriv- 
ing and  fraudulently  intending  craftily  and  sabtilly  to 
deceive  and  defraud  the  said  Henry  Fotherley  in  this 
respect,  did  not  use  and  leave  the  said  farm,   with 
the  appurtenances,  in  a  good  and  husband-like  man- 
ner, according  to  the  form  and  effect  of  his  said  last 
mentioned  promise  and  undertaking,  so  made  as  afore- 
said, but  on  the  contrary  thereof,  he  the  said  Samuel, 
during  the  time  that  he  the  said  Samuel  did  occupy 
and  enjoy  the  said  farm,  did  permit  and  suffer  the 
hedges,  underwood,  ditches,  gates,  stiles,  rails,  pails, 
and  fences  of  and  belonging  to  the  said  farm,  to  be 
greatly  out  of  repair,  and  in  bad  condition,  for  want 
of  new  fencing,  repairing,  amending,  scouring,  and 
cleansing  thereof,  8ic.,  and  at  the  respective  times  in 
that  behalf  aforesaid,  left  the  same  Out  of  repair,  con- 
trary, 8cc. 

To  this  breach  the  defendant  pleaded,  that  the  said 
faedgesi  underwood,  gates,  stiles,  rails,   pales,   and 
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fences,  above  assigned  to  be  out  of  repair  and  in  bad        1772. 
condition,  and  to  be  broken  down,  ruinoas,  and  in  de-    Whitfield 
cay,  severally  and  respectively  grew  and  became  so      ^l^ow. 
out  of  repair  and  in  bad  condition,  and  were  broken 
down,  ruinous,  and  in  decay,  by  reason  of  age  and 
length  of  time^   and  by  unavoidable  accidents,  and 
without  any  wilful  neglect  or  default  in  him  the  said 
Samuelf  to  wit»  at  the  parish  of  Rickmersworih  afore- 
said ;  and  that  there  was  not,  during  the  time  when, 
&c.,  proper  wood,  or  any  other  proper  materials,  on 
the  said  farm,  which  he  the  said  Samuel  had  a  right 
to  cut  or  take  for  the  making,  maintaining,  repairing, 
or  supporting  of  such  hedges,  underwoods,  gates, 
siiles,  rails,  pales,  and  fences,  or  any  or  either  of  them, 
or  any  part  thereof,  and  that  the  said  Henry  Fotherley 
ought,  during  all  the  time  when,  6cc.  to  have  assigned, 
set  out,  or  provided  proper  wood  and  materials  for  the 
making,  maintaining,  repairing,  and  supporting  of  the 
same  respectively,  to  wit,  at  the  parish  of  Rickmers" 
Tvorth  aforesaid ;  nevertheless  the  said  Henry  Father • 
fey  did  not,  nor  would  he  assign,  set  out,  or  provide 
proper  wood  or  other  materials  for  that  purpose,  al- 
though he  had  due  notice  of  all  and  singular  the  pre- 
mises aforesaid,  to  wit,  at  the  parish  of  Rickmerswortk 
aforesaid,  in  the  county  aforesaid;  and  this,  &c.  where- 
fore, &c. 

The  plaintiff  demurred  to  this  plea  as  follows :  that 
the  said  plea  amounts  to  the  general  issue ;  and  for  that 
the  said  Samuel,  in  and  by  his  said  plea,  hath  attempt- 
ed to  put  in  issue,  to  be  tried  by  a  jury,  a  matter  of 
right,  that  is,  what  sort  of  wood  the  said  Samuel  had 
a  right  to'  cut  or  take  for  the  making,  maintaining, 
and  supporting  of  the  said  fences  in  the  said  plea 
mentioned ;  and  for  that  the  said  Samuel  hath  not 
in  his  said  plea  set  forth  what  sort  of  wood  he  the  said 
Samuelhad  a  right  to  cut  or  take  for  the  purpose  in  the 
said  plea  mentioned;  and  for  that  he  hath  not  in  his  said 
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1 772*  plea  sel  forth,  that  no  such  sort  of  wood  was  on  the  said 
WHiTFiBLD  premises,  nor  hath  he  set  forth  what  the  custom  of  the 
ngahut  country  is  with  respect  to  the  making,  maintaining, 
and  supporting  of  the  said  fences  in  the  said  plea 
mentioned,  or  any  custom  relating  thereto ;  and  for 
that  the  said  Samuel  hath  not  set  forth  in  his  said 
plea,  any  request  to  the  said  Henry  Foiherley^  to  as- 
sign proper  wood  for  the  purpose  in  the  said  ptea 
mentioned ;  and  for  that  the  said  plea  is  in  other  re- 
spects multifarious,  defective,  and  informal,  8lc. 

Joinder  in  demurro'. 

Buller,  for  the  plaintiff.  The  plea  is  bad,  as  it 
amounts  to  the  general  issue;  and  if  the  matters 
therein  are  true,  they  shew  the  plaintiff  had  no 
cause  of  action.  The  second  objection  to  it  is, 
that  it  does  not  shew  what  kind  of  wood  was  on  the 
premises;  it  only  states  there  was  no  proper  wood 
which  he  had  a  right  to  take;  it  should  have  speci- 
fied the  sort  of  wood  more  particularly.  Every  tenant 
is  bound  to  repair,  and  take  proper  wood,  and  he 
may  take  it  without  any  assignment.  Lutw.  1480. 
The  plea  is  bad,  as  it  amounts  to  a  negative  pregnant. 
Cro.  Jac.  559*  Dy.  95.  The  dd  objection  is,  that, 
supposing  an  assignment  necessary,  the  defendant  has 
not  alleged  any  request  to  assign,  which  request  would 
be  necessary.  The  onus  of  repair  is  in  the  tenant 
Co.  Lit,  3,  (a),  as  the  plea  is  bad  in  substance. 

Morgan^  for  defendant.  The  plea  is  not  bad,  for 
amounting  to  the  general  issue.  It  confesses  the  fact 
of  the  hedges,  &c.  being  out  of  repair,  but  avoids  i^ 
by  proper  excuse.  The  plea  consists  of  matteri  of 
law  and  fact.  He  cited  2  Ventriss  Rep.  895.  2  Salk. 
344. 

The  Court  thought  the  plea  bad,  for  the  cause  as- 
signed, an<)  gave 

Judgment  for  plaintiff. 


TEMP.  LORD  MANSFIELD.  689 


The  Master,   fVardens^  and  Assistants  of  the       1777. 
Guild  Fraternity  J  or  Brotherhood  of  the  most    Easter  Term, 
glorious  and  undivided   Trinitjfj   and  of  St. 
Clement,  in  the  Parish  of  Deptford  Strond^ 
in  the  County  of  Kent,  against  Staples. 

THE  plaiotiffs  and  their  predecessors  are,  and  at  The  Trinity 
,         .  ..  .1  ,1  Homie  hare  a 

the  lime  ot   granting  the  several  letters  patent  right  to  the 

hereinafter  mentioned  were,  and  ever  since  have  been,  ^[^f (^^^^ 

a  body  corporate  and  politic,  and  have  enjoyed  sun-  gj*^?!  g«Tei» 

dry  grants,  rights,  liberties,  privileges,  and  immunities,  taken  from 

by  force  of  divers  charges  and  letters  patent  hereto-  q^^  whether 

fore  made  to  them  by  his  majesty's  predecessors,  kings  S?^*lw*'^^° 

and  queens  of  this  realm,  and  particularlv  by  finrant  or  Lea^  is  widdn 

I.  J         1^  t      i>A  T^'     '       the  juriadiction 

letters  patent  under  the  great  seal  of  ijreai  Bntain^  of  the  Trimty 
bearing  date  at  Westminster,  the  1  Itb  day  of  Jiune,  in  ^*"*^' 
the  30th  year  of  the  reign  of  Queen  Elizabeth^  reciting, 
that  the  said  Queen's  then  Lord  Great  Admiral  of  £»g- 
landf  had,  by  deed  inroUed,  surrendered  to  her  the  said 
Queen,  the  lastage  and  ballastage,  and  office  of  last- 
age  apd  ballastage,  of  all  ships  and  other  vessels 
whatsoever,  coming  or  being  in  or  upon  the  river  of 
Thames,  or  which  should  at  any  time  thereafter  be- 
come floating,  issuing,  passing,  sailing,  or  going  into 
or  out  of  the  river  of  the  Thames,  betwixt  the  city  of 
Loudon  and  the  main  sea,  of  what  burthen  soever  such 
ships  or  vessels  should  be,  and  by  what  name  or  names 
soever  such  ballastage  or  lastage  was  or  might  be 
called  or  used,  or  which  did,  or  thereafter  should  re- 
main, lie,  or  be  at,  in,  upon,  or  near  unto  any  wharf, 
bank,  or  creek,  near  unto  the  said  river,  or  any  coast, 
shore^  or  part  of  the  same,  betwixt  London  Bridge, 
towards  the  west  part,  and  the  said  main  sea,  towards 
the  east;  and  all  his  lawful  right,  title,  interest,  and 
demand  whatsoever,  which  he  had,  or  might  have> 


dens,  and  asMstftnU,  and 
did,  by  tlie  said  letters  pa 
in  the  thirty-sixth  year  o 
reasons  and  coosidersti 
among  other  things,  giv 
and  approve  anto  the  sa 
assistants,  and  their  sue 
and  ballostage,  and  offic 
of  all  and  all  manner  of  : 
soever,  coining  or  being, 
time  should  be  coming,  1 
issuing,  passtog,  sailing, 
of  the  rtver  oCThamet,  oi 
of  the  city  of  Londou  and 
bank,  creek,  coast,  shore, 
near  or  adjoining  therei; 
London,  towards  the  weal 
wards  the  east  part,  of  wt 
vessel  or  vessels,  was  or  s 
name  or  names  soever,  a 
ever  sach  ballastage  or  la 
reputed,  or  known,  ezovi 
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or  by  reason  of  all  or  any  the  premises  any  way  due,  J  777. 
payable,  accustomed^  appertaiuing,  or  belonging  unto  the  Tbinitt 
the  said  master,  wardens,  and  assistants,  or  theur  succes-  ^^^^^^/^^ 
sors,  for  ever,  by  themselves,  their  substitutes,  depu-  SxAPLEt. 
ties,  or  assigns,  to  use,  exercise,  execute,  and  enjoy 
for  ever ;  and  to  hold  of  the  said  Queen,  her  heirs  and 
successors,  as  for  the  manor  of  East  Greenwich,  in  the 
said  county  of  Keui,  in  iree  and  common  socage.  By 
other  letters  patent,  bearing  date  at  Westminster,  the  £4th 
day  of  June,  in  the  seventeenth*year  of  the  reign  of  his 
late  majesty  King  Charles  the  Second,  reciting  the  said 
letters  patent  of  the  thirty-sixth  year  of  the  reign  of 
her  late  majesty  Queen  Elizabeth ;  and  further  recit- 
ing, amongst  other  things,  that  many  decayed  seamen, 
their  wives,  widows,  and  orphans,  had  from  time  to 
time  received  good  relief  from  the  hands  of  the  said 
master,  wardens,  and  assistants^  out  of  the  lastage  and 
ballastage  raised  and  taken  forth  out  of  the  said  river 
of  Thamesy  for  ballasting  of  ships  and  other  vessels,  the 
said  late  Kmg  Charles  the  Second  did,  by  the  said 
last  mentioned  letters  patent,  give  and  grant  unto  the 
«aid  master,  wardens,  and  assistants,  and  to  their  suc- 
cessors for  ever,  the  lastage,  ballastage,  and  ballasting 
or  loading  of  sand,  gravel,  soil,  stones,  earth,  chalk,  rub^ 
bish,  clay,  flints,  lime,  soap,  ashes,  bricks,  tiles,  or  any 
other  things,  merchandizes,  or  commodities  whatsoever, 
taken  from  any  wharf,  creek,  coast,  bank,  or  shore  upon 
or  adjoiniftg  to  the  said  river  qfThwaies,for  lastage  0nd 
ballastage  or  loading,  or  used  instead  of  such  lastage, 
ballastage,  or  loading,  with  the  office  of  lastage  and 
ballastage,  and  ballasting  of  all  such  ships,  hoys, 
boats,  barks,  and  all  other  vessels  whatsoever,  coming 
or  being,  or  which  thereafter  at  any  time  should  be 
coming,  floating,  lying,  remaining,  issuing,  passing, 
sailing,  or  going  in,  upon,  to,  or  out  of  the  river  of 
Thames,  or  elsewhere,  betwixt  the  bridge  of  the  city  of 
London  and  the  main  sea,  or  any  wharf,  bank,  creek, 
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1777*  coast,  sbocp,  or  any  part  of  Uk 
Tux  TRrxiTT  joining  Uiereto,  betwixt  the  br 
CoRpomAxiOTr  gajA  towards  the  west  part  of 
Staplu.  wtutds  the  east  put,  of  what  bur 
or  vesseh  should  be,  and  by  wha 
soever,  and  in  what  kind  soerer 
lastage  was  or  might  be  called, 
the  said  late  King  Charlet  did 
mentioned  letters  patent  grant 
wardens,  and  assistants,  and  the 
the  gravel,  sand,  and  soil  of  the 
for  the  ballasting  of  ships  and  < 
full  power  and  aatbority  for  tl 
deputies,  agenU,  woffcrnen,  and 
time,  and  at  all  times  for  ever  tl 
whatsoever  within  Uie  said  rivei 
and  annoyance  of  the  same,  at  tk 
tod>g,takeup,andraiBe,fMtbeb< 
with  ballast,  the  said  grave),  sa 
said  river,  as  Ihey  should  ^nk 
might  not  be  annoyed  and  mad 
lighter  boats,  and  other  vessel) 
the  said  gravel,  sand,  and  soil, 
for  the  aforesaid  nse,  to  lay  oi 
king's  waste  grounds  (except  ae 
and  every  conveaient  place,  ani 
as  their  occaeion  should  require 
wardens,  and  aasistaats,  and  the 
and  assistants,  sokly  to  convert 
the  said  gravel,  land,  and  soil  of 
the  said  ballastage  and  lastage, 
age  and  lastage,  and  the  said 
of  the  said  river  thereby  granted 
tages,  salaries,  profits,  rtgkts,  ir 
nauccB  whatsoever,  unlo  Ae  sak 
assistants,  and  their  saccessors  fi 
their  substitutes,  deputies,  or  mi 
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execQte,  and  enjoy  for  ever,  for  the  ose  and  benefit  of  1777^ 
tbe  poor  therein  aforesaid,  and  no  other ;  and  the  said  Tits  TAiNirr 
master,  wardens^atid  asiiitanU  thereby  covenanted  with  CoM^HAnoit 
the  said  king,  his  heirs  and  successors^  that  they  the  Staples. 
said  master,  wardens,  and  assistants,  and  their  succes- 
sors, should,  by  the  best  means  and  ways  they  could, 
provide  and  take  care  that  the  gravely  sand,  and  soil, 
by  them  to  be  taken  ont  of  the  said  river,  should  he 
raised  and  taken  out  from  such  shelves  and  f\ac6i  of 
the  said  river>  as  were  or  should  be  of  danger  to  ship- 
ping, and  for  the  better  and  more  safety  of  the  same ; 
and  they  should,  at  thefar  own  charges,  provide  and 
have  such  tmmber  of  lightens,  great  anNl  small,  as 
should  be  from  time  to  time  sufficient  for  the  export- 
ing and  importing  of  the  said  ballast,  as  well  to  Bn6 
for  the  said  wharfs  as  unto  all  such  shipi,  barks,  or 
vessels,  that  should  have  use  of  the  same,  which  said 
lighters  should  be  justly  gnaged  and  mai'ked,  that  the 
burthen  and  bigness  might  be  known,  to  the  end  that 
all  deceipts  between  the  buyers  atid  sellers  of  the  said 
gravel  and  sand,  either  in  quantity  or  weight,  might 
be  prevented ;  and  that  they  the  said  master,  wardens, 
and  assistants,  and  their  successors,  deputies,  agents, 
and  assigns,  should,  from  time  to  time  for  ever  there- 
after, provide,  utter,  furnish,  and  sell  the  said  gravel, 
sand,  and  soil,  for  the  ballasting  of  all  ships,  barks, 
and  vessels  in  the  said  river,  that  should  have  uee 
thereof,  at  the  rates  and  prices  acicnstomed.  An  act 
of  parliament  was  made  and  passed  in  the  6th  year  of 
the  reign  of  King  George  the  Second,  intitted  **  An  act 
for  the  better  regulation  of  lastage  and  ballastage  In 
the  river  Thames  ;*'  and  such  act  was  continued  until 
the  £4th  day  of  June,  178£,  and  from  thence  until  tbe 
end  of  the  then  next  session  of  pariiament.  And  Bh*- 
other  act  of  parliament  was  maxfe  and  passed  in  the 
thirty^second  year  of  the  reign  of  his  late  majesty  King 
George  the  Second^  intitled   '^  An  act  to  continue, 

£z2 
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1777'  *'  amend,  explain,  and  render  more  effectaal  an  : 
ns  tmikitt  "  oiBde  in  the  sixth  year  of  his  said  late  majesl 
CoujORiiioi.  «  jeign,  for  the  better  regalatiog  of  lastage  and  b 
SiApaw.  « lastage  in  the  river  T&ainej,  and  to  prevent  pntti 
'*  of  rubbish,  aihes,  dirt,  or  aoi\  into  said  river,  and 
f  the  streets,  passages,  and  kennels  in  London,  and 
"  the  anburba  thereof,  in  MidiUetex  and  in  Weitmint 
"  and  SQch  part  of  the  Dachy  of  Lancaiter  ■  as  is 
**  MidiUttex,  and  for  allowing  a  certain  qaantitjr 
"  dang,  compost,  earth,  or  soil,  to  be  yearly  shipi 
"  as  ballast,  from  the  Laystalls  in  London,  on  bo: 
"  any  collier  or  coasting  vessel ;"  which  act  waa  o 
Unoed  until  the  24th  day  of  Junt,  1770,  and  fr 
thence  until  the  end  of  the  then  next  session  of  p 
UaaienL  That  defendant  Jokn  Stapln  did,  on 
lOthday  of  ^t^tur,'1770,  ship  on  board  the  ship 
vessel,  called  the  Diana,  of  the  burthen  of  about  : 
tons,  whereof  one  Riche  was  thea  the  commuider,  t 
then  lying  in  the  river  of  lAamn,  betwixt  the  brii 
of  the  city  of  London  and  the  main  sea,  and  bound 
a  voyage  to  Lath,  in  Scotland,  80  tons  of  screei 
or  garden  gravel,  in  order  to  be  carried,  and  wh 
were  accordingly  carried  therein  to  Leith  aforesi 
The  defendant  John  Staples  did,  on  the  8th  Septml 
1770,  also  ship  on  board  the  ship  or  vessel,  called  t 
PoUy,  of  the  burthen  of  300  tons,  or  thereaboa 
,  whereof  the  said  Jamet  Legge  was  the  command 
then  lying  in  the  river  of  Thamei,  within  the  lim 
aforesaid,  and  bound  on  a  voyage  to  St>  Pettrttnn 
in  Ruiaa,  40  tons  of  screened  or  garden  ground, 
order  to  be  carried,  and  which  were  accordingly  c: 
ried  in  the  last  mentioned  ship,  in  her  said  then  i 
tended  voyage  to  St.  Feteriburg,  both  of  which  si 
quantities  or  parcels  of  gravel  so  shipped  by  the  si 
defendant  on  board  the  said  two  ships,  were  taken  fn 
the  new  cut  of  the  river  Lta,  between  Limthotae  a 
Sow,  iot  sale,  and  entered  the  same  at  the  Gusti 
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House,  and  the  same  was  used  as  ballast,  and  the        1777« 
whole  of  both  the  said  quantities  or  parcels  of  ground  the  Trinitt 
were  so  shipped  and  put  on  board,  without  any  licence  ^^"rf^^M?^ 
or  authority  from  the  plaintiffs,  and  without  any  ap-      Staplm. 
plication  being  made  for  any  such  licence  or  authori- 
ty, and  without  any  thing  being  paid  or  offered,  or 
tendered  to  be  paid  by  the  defendant,  to  or  for  the 
use  of  the  plaintiffs,  for  or  in  respect  of  the  said  several 
parcels  or  quantities  of  gravel  so  shipped  as  aforesaid, 
or  either  of  them,  or  of  any  part  of  either  of  them* 
This  cause  came  on  to  be  heard  before  the  Lord  High 
Chancellor,  who  was  pleased  to  order  that  a  case  should 
be  made  for  the  opinion  of  the  judges  of  the  Court  of 
King's  Bench,  and  that  the  question  on  such  case 
should  be,  whether  the  defendant  was  intitled  to  ship 
on  board  such  ships  or  vessels  the  said  screened  or 
ground  gravel,  without  paying  the  plaintiffs  any  thing 
for  the  same,  or  having  a  licence  from  the  plaintiffs 
for  that  purpose. 

Cooper,  for  plaintiff.  There  are  two  questions  in 
this  case ;  1st,  whether  gravel  taken  from  the  river  Lea 
is  withb  the  jurisdiction  of  Trinity  House;  2dly, 
whether  skreened  garden  gravel  is  merchandize  within 
the  meaning  of  the  proviso  in  the  letters  patent  of 
12  Charles  II.  As  to  the  first  question,  it  is  to  be  ob- 
served, that  there  were  two  objects,  viz.  that  the  Tri- 
nity House  should  have  all  the  benefit  of  ballast  got 
out  of  the  River,  and  that  they  should  raise  a  fund, 
8cc.  It  was  intended,  that  for  every  thing  which  goes 
from  the  port  of  London,  as  ballast,  there  should  be 
paid  a  duty  to  the  Trinity  House.  In  the  case  of  the 
Trinity  House  v.  Bowater  (Exch.),  1712,  the  court  de- 
clared that  the  whole  right  of  ballasting  ships  in  the 
port  of  London,  belonged  to  the  Trinity  House.  He 
cited  The  Trinity  House  v.  Hodges,  27th  April,  1716, 


uoo  Kurau  upou  uie  uasnc 
from  the  nw  Lta,  could  i 
ing  lo  the  Trinity  House. 
ballaat  taken  oat  of  the  3 
upon  tlie  river  Humet.  1 
Charlti  II.  are,  "  taken  I 
"  upon  or  s(\iouuDg  to  Uie 
taken  from  tbe  rivef  Lee 
T&amti,  and  u  not  a  rivei 
counties.  Tbe  charter  mt 
water,  is  covered  with  the 
the  2d  question,  whether 
fendant  is  only  to  pay  for 
40  tons  (all  above  that  bei 
for  this,  whereas  if  it  couli 
dizcj  he  would  have  had  b 
4f. 


The  Court  did  not  dec! 
but  upon  the  second  point 
the  plaintiff,  m.  that  upo 
garden  gravel  was  to  be  cc 
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1781. 


May  against  House  and  ff^ife. 


BtuUr  Term, 

npHB  plaintiff  declared  on  counts  for  money  lent  to  a  mi^oinder 
the  wife  before  marriage^  and  on  promises  by  her  ^Li^S*^„g. 
before  marriage,  and  also  on  promises  by  the  husband  ^'•^/f^?^' 
during  mantage.    The  defendants  demurred  generally  adnmtageofby 
to  the  whole  declaration,  and  plaintiff  joined  in  dc-  moner(a).' 
murrer. 

Bower,  for  defendant.  This  is  a  misjoinder  of  ac- 
tion. The  husband  and  wife  cannot  be  jointly  sued 
on  a  demand  due  from  the  husband  alone  ;  and  this  is 
bad  on  general  demurrer. 

Baldwin,  conira.  This  defect  cUndot  be  taken  ad- 
vantage of  by  a  generiil  demnlter.  I  agree  that  it 
might  in  arrest  of  judgment ;  but  before  judgment,  we 
might  have  taken  damages  on  the  good  counts  only. 
Perhaps  in  special  demurrer  the  objection  would  hold. 

Sed  P£R  Curiam.  The  defect  is  a  defect  in  sub- 
stance, and  may  be  taken  advantage  of  on  general 

demurrer. 

Judgment  for  defendant ;  but  plaintiff 

amended  by  withdrawing  the  bad 

counts. 

(a)  See  1  Tmmi.  212. 

Turner,  Esq.  against  M^Namara,  Esq.  Execu-        i78i. 

tor  of  M'NaMARA.  EoMUr  Term. 

DECLARATION  in  debt  on  bond  given  by  the  A  plea  (to  a 
declaration  on 

testator  to  the  plaintiff  and  others,  whom  plain-  bond,  oona- 
tiff  hath  survived.    Plea  (after  craving  oyer  of  bond,  ^^^JhS^' 

for  the  payment  of  3000/.),  that  all  the  sums  of  monej  which  became  doe  on  thebond 
were  paid,  may  be  rqified  to  generaOy,  by  a  general  denul  of  the  words  of  the  plea,  with- 
o«t  aisigouiir  <^y  specifie  breach  {h). 

W  ««:  8  T.  R.  459«  4G0.  1  Aw.  &  iW.  M0»  641.  2  New  Rep.  176, 
177.  3JE«fl,405.  6£«i/,507.  1  ^onire.  101.  2iSai(f«/.  410.  ZWUt. 
385.    lJirara.95.    5  ramil.  386.    6  Toim/.  47. 


or  at  sucb  other  place  wber 
London,  all  suim  of  mooej) 
the  said  Samuel  Lynch  to  th' 
elder,  Thomat  Turner,  and  • 
under,  hj  virtue,  and  accor 
said  articles  of  agreement,  to 
in  the  parish  and  ward  aforei 
plication,  that  the  said  Sam. 
tioned,  did  not  pay  to  the  sa 
Thomas  Turner,  Sam,  Tumet 
of  them,  or  to  their  execnt 
sums  of  money  which  becaa 
Zt/nch  to  the  said  Sam,  IWn 
ner,  and  Sam.  TWrct  the  yo 
and  according  to  the  tenoi 
agreement  in  that  plea  me 
form  as  the  said  John  M'Nm 
plea  alleged ;  and  this  the 
younger  prays  may  be  inqc 
Demuirer,  for  that  the  said 
hath  not,  in  or  by  his  said  i 
Bpecific  breach,  by  the  non 
sum  of  money  of  the  sud  piii 
the  interest  for  the  same.  acc< 
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assigned  any  sufficient  breach,  by  reason  whereof  the        1781. 
said  sum  of  6000/.,  in  the  said  writing  obligatory  men-      turmer 
tioned,  could  be  forfeited,  and  become  due  and  pay«     m^jmula 
able  to  the  said  Sam.  Turner  the  younger,  by  reason 
of  a  breach  of  the  condition  thereof;  and  also  for  that 
it  does  not  appear  in  and  by  the  said  replication  of  the 
said  Sam.  Turner  the  younger,  that  he  has  any  legal 
cause  of  action  against  the  said  John,  upon  the  said 
writing  obligatory  in  the  said  declaration  mentioned ; 
and  also  for  that  the  said  replication  is  in  other  re- 
spects insufficient  in  law,  multifarious,  complicated, 
double,  and  informal,  8ic* 

Joinder  in  demurrer* 

Lane,  for  defendant.  The  plaintiff,  in  his  replication, 
has  assigned  no  breach  which  would  entitle  him  to 
judgment.  There  is  no  specific  breach  assigned, 
which  is  necessary  when  the  plea  states  a  general  per- 
formance.   He  cited  Jones  v.  WiUianu,  Dough  214  (a). 

Baldwin,  contra.  This  bond  was  given  to  secure  the 
sum  of  3000/.  Defendant  says^  S.  Lynch  did  pay  all 
the  money  that  became  due  on  the  bond ;  and  plaintiff 
says  he  did  not.  This  is  a  perfect  issue.  There  was 
no  other  sum  to  be  paid  than  the  SOOO/. 

£t  per  Curiam.  There  is  only  one  sum  to  be 
paid;  and  this  is  not  like  the  case  cited,  where  various 
sums  might  be  received.  Therefore  the  issue  is  certain 
enough.  The  plea  can  only  mean,  that  S.  Lynch  paid 
the  5000/.  and  the  plaintiff  negatives  it. 

Judgment  for  plaintiff. 


(a)  ThiflcaaeisDotcoarideredMlaw.  See  8  Tenn  Rep.  4(>39  4. 


CAS£S  IN  THE  KING'S  BKNCH, 


'76*-       CoMVB,  ExeaUor  ^  Pmira,   agtamU  Jon 


ubjr  I^BCLARATION,  that  b;  a  certain  indeuttiK 

I  da-  partite,  made  on  Uie  30th  February,  1 7BS,  at 

1,,^     between  the  Baid  Eli*.  Jo»ei,  of  the  first  part,  and 

|«^t>^*^  Capel  Berrmt  rector  of  Rouitigttm,  in  the  comt 

proflti  of mree-  Nottij^hom  and  l^dfA,  of  the  Mcoad  part,  and 

prj'i.  Tcsri;     'Bid  fdiMDiid  CiMttde,  of  the  third  part ;    one  par 

^dnringflie  ^jjjpjj  g^^  indenture,  sealed  with  the  seal  of  the 

tor,  by  two       EKt.  Jontt,  he  the  said  Edmond  CooAe  now  bi 

iMBto,  miwtba  here  into  court,  bearing  date,  &c.  reciting  that  i 

^S^'  aboat  the  Term  of  St.  Hilary,  1774,  the  snid 

^miomt  of  /otKi  obtained  a  jadj^ent  In  his  majesty'B  Con 

•Dm  ^^  tin  Ring's  Bench,  at  ffestrntnaery  againit  Uie  said  ( 

S^S^^"     Berrow,  fot  the  sam  of  1,800/.  together  with  costi 

taBtS^*^"  '''"'*  whereof  the  said  Eliz.  Jonet  obtained  a  secj 

the  ncior,  ud  tration  of  the  profits  of  the  said  rectory  of  Romm 

b  Bwreiy  in      and  was  tbcQ  i&  the  rteeipt  thereof,  of  the  yearly  i 

ncdptoftbe    of  jio/.  clear  of  all  reprisals,  and  there  was  a  c. 

derable  snm  of  money  dne,  owing  from  the  said  ( 

Berrow  unto  the  said  E,  Jones;  and  reciting  thai 

said  E.  Jones  was  intitled  to  an  annnity  of  70/.  da 

thelifeoflhesaid  CapelBerrow,  payable  out  of  the 

profits  of  the  Mid  rectory ;  and  the  said  Capel  Bt 

wai,  and  itood  indebted  uato  the  said  Edmond  Co 

as  of  the  hut  will  and  teBtamenb  of  the  said  Fit 

PiUpps,  in  a  considerable  ibid  of  money  }  and  the 

Fincent  Phippt  did,  lo  his  lifetime,  oblaln  a  jodgi 

of  oatlawry  against  the  said  Captl  Berrow;  and  s 

disputes  bad  arisen  between  tbe  said  £•  Jones  anc 

said  Edmoad  Ctmbe,  touching  their  re»pective  dcm: 

on  the  said  Captl  Berrow,  and  their  right  to  th( 

iiefit  of  the  said  sequestration,  and  unto  the  profi 

the  said  rectory  ;  and  a  suit  had  been  instituted  ii 


Joms. 
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majesty's  Court  of  Exchequer,  by  the  said  Edmokd       1784. 
ConU^f  against  the  said  EHx.  Jona  and  Capei  BcrroWf       com 
and  divers  proceedings  bad  thereon ;  in  order  to  put     ^^Z?^^ 
an  end  to  such  disputes,  it  had  been  agreed  between 
all  the  parties  to  the  said  indenture^  at  the  time  of 
making  thereof,  that  the  said  EUx,  Jona  should  con- 
tinue in  possession  of  the  profits  of  the  said  rectory 
during  the  life  of  the  said  Capel  BerroWf  for  the  pur«- 
pose  of  keeping  down  the  arrears  of  the  said  annuity ; 
and  after  payment  thereof,  to  pay  unto  the  said  Ed^ 
mond  Combe  the  sum  of  lOl.  per  annum,  for  and  on 
account  of  the  said  debt  so  due  from  the  said  Capd 
SerrotD  unto  the  said  Ednnond  Combe,  together  with 
his  costs  thereafter  mentioned;  and  after  payment 
thereof,  to  retain  the  residue  of  the  said  profits  on  ao- 
count  of  the  debt  so  due  and  owing  to  her  from  the 
said  Capel  Berraw  as  aforesaid :  and  further  reciting, 
that  the  said  £/u.  Jones  had  agreed  on  the  execution 
of  the  said  indenture  to  pay  unto  the  said  Eimond 
Combe  the  sum  of  50/.  on  account  of  the  said  debt  bo 
due  from  the  said  Capel  Berrow  to  the  said  Edmofid 
Combe  as  aforesaid,  and  had  also  agreed  to  enter  into 
a  covenant  for  payment  of  the  said  sum  of  70/.  to  the 
said  Edmiottd  Combe,  during  so  long  time  as  she,  or 
any  one  for  her  use  or  to  her  benefit,  should  continue 
in  possession  of  the  said  profits  of  the  aaid  rectory : 
and  further  reciting,  thai  the  said  Capd  Borrow  had, 
at  the  instance  and  request  of  the  said  Edmond  Combe, 
on  the  day  of  the  date  of  the  said  indenture,  executed 
an  assignment  of  two  policies, bearing  date  respectively 
the  15th  day  of  March,  1749,  and  the  Mth  June,  1756, 
under  the  seal  of  the  Amicable  Society  for  a  Perpetual 
Assurance  Office,  whereby  the  said  society  obliged 
themselves  to  pay  unto  the  said  Capel  Berrow,  or  his 
assigns,  such  a  proportion  or  share  of  the  joint  stock 
and  fund  of  the  said  society  as  should  become  due  to 
the  said  CajM/  Berrom  at  such  time  as  therein  mei^ 
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tioned.  In  coaslderation  of  which  promises  the 
Edmond  Combe  bad  agreed  that  the  said  oaUawrysli 
be  reverted,  and  that  he  would  enter  into  a  cove 
aot  to  molest  or  binder  the  said  £/».  Jonn  froD 
ceiviog  the  profits  of  the  said  rectory,  until  de 
should  be  made  m  payment  of  the  sam  of  70£ 
anonm ;  and  also  that  he  would  not  proceed  anj 
ther  on  the  said  bill  in  equity ;  and  the  said  £A'e.  J 
for  and  in  consideration  of  the  covenant  containe 
the  part  of  the  said  Edmond  Combe,  his  executors 
administrators,  did  thereby  for  herself^  her  heirs, 
cutors,  and  administrators,  covenant,  promise, 
agree  to  and  with  the  said  Edmond  Combe,  his  e: 
tors,  adnunistrators,  and  assigns,  that  she  the 
EUt.  Jo»et,  her  executors  and  adminiBtratort,  si 
and  would,  to  lor^  at  the  or  thof  thould  eontbwg  a 
in  the  actual  receipt  of  the  prqfitt  of  the  said  reck 
Batdngton,  under  the  said  sequestration,  or  any 
sequestration  then  to  he  obtained  thereof,  or  bj 
other  ways  or  means  whatever,  well  and  truly  p 
cause  to  be  paid,  unto  the  said  Edmond  Combe,  hi 
ecutors,  admiaistrators,  or  assigns,  yearly  and  i 
year,  during  the  life  of  the  taid  Capel  Berrow,  thi 
sum  of  70/.  of  lawful  money  of  Great  Britaim,  frei 
clear  of  all  deductioos  whatsoever,  by  two  eva» 
yearly  portiont,  on  the  fortieth  day  of  January  ani 
thirtieth  day  of  July,  in  every  year,  at  the  Hall  of 
Irm,  in  the  county  of  MiddUux;  the  first  payi 
thereof  was  to  begiu  aud  be  made  on  the  30tb  di 
July  then  next  ensuing  the  date  of  the  said  indenl 
provided  nevertheless,  and  it  was  by  the  said  indei 
agreed  between  the  said  parties,  that  in  case  any 
should  be  sustained  by  reason  of  the  failure  of  an 
the  tenants  or  farmere  of  the  said  profits  of  the 
rectory,  without  the  wilful  default  of  the  said 
Jonet,  or  in  case  the  rent  of  the  said  profits  of  the 
rectory  should,  at  any  time  thereafter,  not  by  thf 
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fault  or  design  of  the  said  Eliz.  Jonesy  her  execators 
or  administrators,  be  lowered,  then  and  in  either  of 
the  said  cases,  a  reasonable  proportion  of  the  loss  oc- 
casioned by  such  tenant,  by  reason  of  the  fall  of  such 
rent,  should  be  deducted  out  of  the  said  annual  sum  of 
of  70/.,  as  by  the  said  indenture,  amongst  other  things, 
more  fully  and  at  large  appears :  and  the  said  Edmotid 
Camhe  further  says,  that  although  from  the  time  of 
making  the  said  indenture  hitherto  he  hath  well  and 
truly  performed,  fulfilled,  and  kept  all  and  singular  the 
covenants  and  agreements  in  the  said  indenture  con- 
tained, on  the  part  and  behalf  of  the  said  Edmond 
Combe  to  be  performed,  fulfilled,  and  kept,  according 
to  the  form  and  efiect  of  the  said  indenture ;  yet  pro- 
testing that  the  said  EHz.  Jones  hath  not  performed, 
fulfilled,  or  kept  any  thing  in  the  said  indenture  con- 
tained on  her  part  and  behalf  to  be  performed,  ful- 
filled, and  kept ;  the  said  Edmond  Combe,  in  fact,  fur- 
ther says,  that  the  said  Capel  Berrow,  on  the  29th 
September,  1782,  at  &c.  was  alive,  and  was  then  rector 
of  the  said  parish  of  Rossingion,  and  that  the  said 
EUz.  Jonei,  on  the  said  13th  February,  1782,  at  &c. 
and  from  thence  to  and  until  the  said  29th  September, 

1782,  was  in  the  actual  receipt  of  the  profits  of  the 
said  rectory  of  Rossington,  under  a  sequestration  there- 
of, and  in  fact  received  much  more,  to  wit,  60/.  more 
than  sufficient  to  pay  all  and  every  the  sums  agreed  to 
be  paid  by  the  said  indenture  brought  here  into  court ; 
and  that  during  the  said  term  no  loss  was  sustained 
by  reason  of  the  failure  of  any  of  the  tenants  or  far- 
mers of  the  said  rectory,  nor  any  lowering  of  the  rent 
of  the  same  during  the  said  term^  but  on  the  contrary 
thereof,  the  tenants  and  farmers  thereof  were  solvent, 
and  paid  her  the  whole  of  the  rent  mentioned  in  the 
said  indenture,  and  she  had  enough  to  pay  the  said 
Edmond  Combe  the  sum  of  35/.  on  the  30th  January, 

1783,  over  and  above  all  and  every  sum  to  be  paid  by 
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the  said  indentofe ;  and  >tbat  on  the  50ih  Janwxri 
1783,  the  sum  of  35/.,  part  of  the  wfd  70/.,  becam 
dae  and  in  amear  from  the  said  'EUu  J<met  to  die  sai 
Edmond  Combe,  executor  as  aforesaid,  and  still  n 
mains  in  arrear  and  unpaid  by  the  said  EHz.  Jona  t 
the  said  Edmond  Ombty  executor  as  aforesaid,  coi 
trary,  &c. 

Plea,  that  the  said  Capet  BtrroWj  long  before  tl 
said  90th  Jammry,  1788,  when  the  said  sum  of  35 
is,  by  the  said  declaration,  supposed  to  become  da 
to  wit,  on  the  5  th  of  October,  1789,  to  wit,  at  Sec.  diec 
and  this,  8ie» 

Demurrer,  for  that  it  appears  by  the  said  declamtk 
and  plea,  that  the  said  EUxabeth  had  received  the  p 
fits  of  the  said  rectory,  up  to  the  death  of  the  si 
Cofet  Berrow,  sufficient  to  satisfy  the  aaid  Edmond  I 
demand,  though  by  the  said  indenture  it  was  tabe  pt 
to  him  at  a  future  day,  but  before  the  commencenie 
of  this  suit;  and  for  that  the  said  plea  is  aboco 
argumentative,  impertinent,  and  does  not  deny  ai 
fact  alleged  in  the  declaration  ;  neither  does  it  adfli 
the  facts  asserted  in  the  said  declaration,  or  ale; 
any  fact  in  excuse  or  justification  for  the  noDpayine 
of  the  money  thereby  demanded. 

Joinder  in  demuiKr. 

Cooper,  for  plaintiff.  The  words  of  tbe  co^enti 
are,  that  the  defendant  wilt  pay  Ae  money  ^  so  loi 
as  she  should  continue  and  be  in  the  acCiml  receipt  • 
the  profits  of  the  rectory  f  and  though  it  bt  aftenrar 
said,  that  it  shall  be  paid  daring  the  life  of  the  rectc 
yet  these  words  are  mere  surplusage,  andP  may  he  v 
jected  without  alterhig  the  real  intention  of'  die  pa 
tie8^•  Ferherethecontmiiaaeeof  theddendantind 
receipt  of  the  rents  and  profitff,  is  the  gtoand  of  b 
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being  liable.    Now  it  appears  from  the  pkadtogs  ihat       1784. 


she  has  received  thai  out  of  which  the  profits  are  to       combb 
be  paid,  and  she  is  therefore  liable^  though  the  day  of    ^^^^^ 
payment  had  not  arrived  at  the  death  of  the  leetoc.  aganut 

The  Court  however  were  clearly  of  opinioB  agamst 
j^he  plaiatiff,  and  gave 

Judgment  for  defendant. 


Olhsen  against  DRWiMONB. 


D 


1785. 

TriMyTerm, 

(ECLARATION  in  covenant^  that  whereas  by  a  Thediacharge 
certain  charterparty  of  affreighlmeut,  indented  bound  cargo  at 
and  made  the  l«th  April,  \7^%  to  wit,At  &c.  between  piJ^S^Mtin 
the  said  Plaintiff,  by  the  description  of  Jurgen  Oblseuy  ^^^  »  con- 
master  of  the  good  Russian  ship  the  Stadt  B^a,  of  denttothepro- 
the  burthen  of  400  tons  measurement,  or  thereabouts^  a^^at)^  " 
now  lying  at  Plymouth,  and  bound  on  a  voyage  out-  A  feighter, 
ward  to  the  island  of  Teneriffe^  and  from  thence  to  the  toloadaretora 
island  of  St.  Thomas,  in  the  West  IndieSy  of  the  one  bTobjects  to 
part;  and  the  said  Defendant,  by  the  name  and  de-  J^^^jj^. 
scription  of  James  Drummond,  of  Londoru  gent,  acting  ing  to  take  it 

-^  o  vn   QH  board,  make 

herein  in  the  names  of,  and  undertaking  for  fV.  Heriies,.  uie  oijjection 
G.  Keith,    and   Company,   of  &c.,.  merchants   and  thccargo, and* 
burghers^  subjects  of  his  imperial  majesty,  of  the  other  '^^^/J  ^j'**' 
part ;  one  part  of  which  said  charterparty,  sealed  with  and  must  not 
the  seal  of  the  said  D.^  the  said  P.  now  brings  here  toS^i^p. 
into  court,  the  date  whereof  is  the  same  day  and  year 
aforesaid,  it  was  witnessed,  that  the  said  P.  did  grant 
and  to  freight  let^  unto  tjie  said  fV^  Hertiesy  G.  Keith, 
and  Co.  the  said  ship  or  vessel,  called  the  Stadt  Riga, 
for  the  voyage,  and  upon  the  conditions  thereinafter 
mentioned  \,  and  the  said  P.  for  himself,  his  heirs,  ex«- 
ecutors,  and  administrators^  did  thereby  covenant^  pro- 
mise, and  agree  to  and  with  the  said  D.,^  his  executors^ 

(a)  S«e  3  CkUtif*9  CommercUa  Law,  391.    3  Jf.  &  iS.  30B.    8  Tatmi: 
576. 
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heirs^  executors^  and  administrators,  covenant,  pro-  ^773. 
mise,  and  agree  to  and  with  the  said  P.,  his  executors,  olhsbn 
administrators,  and  assigns,  that  the  said  freighters,  DR^Sfi^^to. 
their  i^ents,  correspondents,  or  assigns,  should,  within 
the  ninety  running  days  first  above  limited^  or  days  of 
demurrage  therein  mentioned^  at  one  of  the  said  islands 
of  Domimca,  Grenada,  or  St.  Christopher's,  load  and 
send  along  side  of  the  said  ship,  at  their  own  expence, 
in  manner  and  proportions,  and  with  the  assistance 
aforesaid,  such  full  and  complete  homeward-bound 
cargo  of  sugar,  coffee^  cotton,  and  other  produce,  as 
is  before  mentioned ;  and  also  should,  within  the  thirty 
running  days  last  before  limited,  or  days  of  demurrage 
thereinafter  mentioned,  at  the  port  of  Ostend  or  that 
of  Bruges,  at  their  own  expence,  in  manner  and  with 
the  assistance  aforesaid,  unload  and  receive  her  said 
homeward-bound  cargo,  and  pay  for  the  freight  there- 
of at  and  after  the  rates  following  (that  is  to  say),  for 
sugar,  at  the  rate  of  95.  sterling  for  each  and  every 
1 12/&S.  net  English  weight  of  sugar ;  for  coffee,  at  the 
rate  of  Ms.  sterling  for  each  and  every  ll2lbs.  net 
English  weight  of  coffee  so  delivered ;  for  cotton,*  at 
the  rate  of  Sd,  sterling  for  each  and  every  net  pound 
English  weight  of  cotton  so  delivered ;  and  for  other 
goods  and  produce  in  proportion  to  the  said  rates  of 
freight,  with  5  per  cent,  primage  on  the  whole  of  the 
said  freight,  the  whole  to  be  paid  at  Ostend,  on  the 
final  delivery  of  the  said  homeward  cargo,  either  in 
good  bills  of  exchange  on  London,  or  in  money,  at  the 
rate  as  the  exchange  should  there  govern,  between  the 
said  port  of  delivery  and  London,  at  the  option  of  the 
Captain  :  and  it  was  thereby  mutually  agreed  by  the 
said  parties,  that  the  said  freighters,  their  agents, 
correspondents,  or  assigns,  at  the  said  island  of  Do- 
miniea,  were  to  declare  in  forty-eight  hours  after  due 
notice  given  to  them  of  the  said  ship's  arrival  there, 
whether  she  was  to  load  there  or  proceed  to  either  of 

VOL.  II.  3  A 


excliuively  consigned  to  i 
or  Bruga;  ibat  the  saiS  i 
the  said  freightora  or  thei 
nada,  and  St.  Cbtutopitr 
Bngu :  and  ksd;,  th&l 
fal  to  and  for  the  laid  be\ 
poodeaLs,  or  assigns,  to  k> 
rage  tea  days  ia  the  whok, 
should  require,  they  payin 
the  said  ship,  for  sush'  de 
sterling  per  day,  &y  ^  di 
due,  as  by  the  satd  chartei 
relation  being  tbeieanto 
large  appear.  And  the  si 
said  ship  «bd,  after  hai 
bound  cargo,  and  as  soon 
a  fit  and  proper  cooditioii 
charterparty  described,  pi 
Dommica,  is  the  Wmt  b 
on  the  igth  Jamuoy,  178 
^osmum,  at  the  said  ialutd 
wwds,  to  wit,  OD  the  aoil 
P.  gave  notice  of  the  a 
said  port  of  Soaeau,  in  tl 
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charterparty  in  th9t>  behalf,  to  wit,  on  the  22d  day  of        1773. 
JunuQNfi^  IP  die  said  yaaj;  of  qxji  Lord,  1783,  declare      olhsbn 
that  the  said  ship  was  to  load,  at  Donninica  afocesaid>    dromond. 
that  is  to  say^  at  8((Q«  aforesaid,:  aad  the  said  P.  fur- 
ther ift  facA  says,  thaA  thQ  s^ud  ship  did  Ijye  ^t  the  s^d 
post  of  Roit^Wif  ajii  the  islapd  of  Dominica  aforesaid^ 
for  the  space  of  piQ^ty  runpipg  d^y.s,  aijid  also  for  tea 
days  and  upwa^  after;  the  expiration,  of  the  said 
nioety  r-unning  day<s.  next  after  the  arrival  of  the  said 
ship  at  I^/wi/iti:^.  aforesaid,  to  wit,  until  and  upoqthe 
19th  day  of  Afay^,  in,  t)^e  y/ear  of  our  l4)rd  1783,  to  re- 
ceive a  oargOr  and;  that  the  saidl  P.  WA9>  during  thf^t 
time,  readiy:  apd  wilUpg,  ai^d  the  said  David  Frqfer, 
the  agent  of  the  freighiersi  well  Imewi  ^lat  ti^e  said  P> 
was^  dumig  thait  ttioe,  ready  and  wil)i|ig  to  lpa4>,  taJce, 
and  receive  on  board  the  said  shipf  from  the  said 
freighters  or  their  assigns,  a  full  and  cojmplete  home- 
ward bound  cargo  of  sugar,  coffee,  cotton,  and  other 
pibduoe,  as  the  said  ship  would  rea^pnably  stojw  and 
carry  in  hec,  that  is  to  say,  three  tiers  of  sugar  in  I^ier 
hold)  one  tiec  of  sugar,  in  the  tween  decks,  with  a  pro- 
portion of  small  casks  for  the  benefit  of  stowage,  aoid 
the  remainder  of  her  cargo  in  coflfee  and  cotton,  not 
exceeding  40  bags  of  the  latter,  of  448/6<»  weight ;  and 
that  he  the  said  P.  daring  th^t  taipe,  was  also  ready 
and  willing  with  the  said  ship,  her.boats,  and  l^ei;  cfew, 
to  give  all  proper  and  customary  annst^ce  in  the  19^4* 
ing  of  the  said  ship,  to  wit,  at  Sic.  afore^aji4  :  bjut  the 
said'  P.  in  fact  further  says,  that  tl^e  said  freighferp 
did  not,  neither  did  the.  said  Ikivid,  Fra^^  a^  agfflt  to 
the  said  freighters,  or  any. other  agieat^.qoriespoodent^ 
or  assign  of  the  said  freighter^,  witbia  the  said  niqet^y 
mnning  days,  or  days  of  demurrage  iathe  said  charr 
terparty  mentioaedf  at  the  said  post  of  iRowau,  ip 
tbe  said  island  of  Dwninka^  load  or  send  alpagsid^  of 
the  said  ship,  a  full  and  complete  homeward  bu^^^ 
cargo  b£  sagai,  coffee^  cotton,  and  Qtbgr  produce,  as 

3  A^ 
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time  of  the  making  of  the  said  charterparty  until  and        1773. 
upon  the  9th  day  of  May  then  next  ensuing ;  and  the       Olhsut 
said  defendant  further  says,  that  the  said  ship  being    ot^^^o^o. 
so  as  aforesaid  in  all   things  fully  and  completely 
trimmed,  rigged,  fitted  out^  victualled,  and  manned 
for  the  said  voyage,  afterwards,  to  wit,  on  the  said  iHb 
Majf,  1782,  departed  and  set  sail  from  the  port  of  P/y- 
mouih  aforesaid,  upon  the  said  voyage  in  the  said 
charterparty  mentioned,  for  and  towards  the  island  of 
Teficriffe,  in  the  said  charterparty  mentioned;  and  after- 
wards,  to  wit,  on  the  15th  June,  1782,  arrived  at  the 
said  island  of  Tenaifft;  and  the  said  D.  further  says, 
that  the  said  ship,  afler  her  said  arrival  at  the  island 
of  Teneriffe,  being  in  all  things  fully  and  completely 
trimmed,  rigged^  fitted  out,  victualled,  and  manned 
for  the  completion  of  the  said  outward  voyage  in  the 
said  charterparty  mentioned,  did  not  set  sail  and  de- 
part from  the  said. island  of  Teneriffe  aforesaid  within 
a  reasonable  time  from  the  time  of  the  arrival  of  the 
said  ship  at  the  island  of  Teneriffe  aforesaid;  but  on 
the  contrary  thereof,  the  said  plaintiff  wilfully,  and 
without  any  reasonable  or  probable  cause^  kept  and 
detained  the  said  ship  at  the  said  island  of  Teneriffe, 
from  the  time  of  the  arrival  of  the  said  ship  at  the 
said  island  of  Teneriffe,  until  and  upon  the  10th  July 
then  next  ensuing ;  and  the  said  D.  further  says,  that 
the  said  ship,  being  so  as  aforesaid  in  all  things  fully 
and  completely  trimmed^  rigged,  fitted  out,  victualled, 
and  manned  for  the  said  voyage,  and  afterwards,  to 
wit,  on  the  said  10th  July,  1782,  departed  and  set  sail 
from  the  said  island  of  Teneriffe  for  and  towards  the 
island  of  St.  Lucia,  in  the  West  Indies,  and  afterwards, 
to  wit,  on  the  Qth  August,  1782,  arrived  at  the  said 
island  of  St.  Lucia,  in  the  West  Indies^  and  there  un- 
loaded her  outward  bound  cargo,  and  did  not  arrive 
at  or  unload  her  outward  bound  cargo  at  the  said 
island  of  St.  Thomas,  in  the  said  charterparty  men* 
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Olhsbn 

Dkvhmokd. 


tioned :  Atid  tlie  •mid  D.  further  sayv^  Ikat  ibe  said  P. 
wilJRAj,  wrMgfoity,  and  wilkout  any  vetoMnbie  or 
proimUe  cause  whatsoeTer,  kepi  ^Md  deUlbied  ihe  nmA 
ship  at  the  "said  nlattd  of  St.  Lucm  for  the  spttce  of 
fire  rnoofhs  and  upwards^  that  is  to  tay^  until  and 
apcm  lke  17th  Januafjf,  1783,  after  her  aaid  anrhral 
there,  and  for  a  mncfa  longer  thne  than  waa  oeceMnj 
forthe  purposes  of  onloadingher  butirard  tMMUd  Gat|So, 
and  pnttittg  the  said  diip  in  a&t^attd  proper  tondftfon 
for  sailmg  towistfds  the  irfiaidk  ttf  Dmilntd,  OfMRk, 
or  St.  Ckristopka^M,  or  any  oir  either  t>f  thekn  ih  'die 
said  charterparty  nrentiotfed,  before  he  iet  iBSfl  and 
proceedspd  wHh  the  said  ditip  to  tkt  said  iriand  of 
Aamimka,  as  in  the  said  dedaraUoti  nkisntroiied ;  by 
reason  of  all  which  said  wiHbl  i^tuitteMltaiy  Mkp 
and  detentions  of  Htxk  said  ship  \>f  th^  t^A  P.,  and  ibr 
no  other  cause  #hat^^,thte  said  frtighlert,  w  thdf 
agents,  oorrespondekitSy  tod  asslgiisi  at  traier  'Or  any 
of  the  said  islands  of  Dominica,  Gtekaia,  t>r  St.  Ckrit^ 
t(fphe9^t,  were  wholly  disabled  and  prevented  h&Ok  pto- 
curing  or  loadinfg  bi^  stadSng  alongJdde  6t  the  said  ship, 
any  homeward  boutid  cargo  of  sugar,  coffee,  cotton,  or 
other  produce,  adcording  to  the  said  chart^arty; 
and  this,  8cc. 


Replication  to  first  plea:  that  true  it  is  that  the 
said  ship  in  the  saSd  charterpaTty  mentioned  did  not 
unload  her  outwaid  bound  cargo  at  the  island  of  St. 
Thomas,  as  the  said  D.  has  in  that  pito  dleged,  but 
for  replication  in  'this  behdf,  die  said  P.  says,  that 
before  and  at  the  time  of  die  making  of  the  said  char- 
terparty  in  the  said  declaration  mentioned,  and  always 
afterwards,  it  was  intended  by  the  said  P.  that  the 
said  ship  should  unload  her  said  outwaH  bound  cargo 
at  the  said  island  of  St^  Lueia  in  the  said  declaration 
mentioned,  if  she  should  be  able  to  go  into  the  same, 
and  not  at  the  said  island  of  5^  Thomas,  unless  the 


tEMP.  LORD  MANSFIELD.  7J3 

said  ship  should,  by  any  accident,  be  preyenied  from        1773. 
going  into  the  sHid  fel&tid  bf  St.  Luda,  to  wit,  at  8cc.       olbsbk 
aforesaid,  vrhettof  the  said  D.^  bfefo^e  and  at  the  time    dh'J^iI^no. 
of  the  ntakihg  of  the  said  c^hftrte^ttrty;  to  #jt,  on  the 
12th  Jprit,  1782,  at  8tb.  afbr^tlid,  had  notice;  and 
the  said  P.  in  fact  fcnrther  says,  that  the  said  ship,  not 
beihg  pttvented  by  tiny  aecidcfit  frorii  going  into  the 
said  i^ldnd  of  St.  Lucia,  did  afterwikrds,  to  wtt,  on  the 
IStb  June,  1782,  there  krrive,  and  aftei'wards,  to  wit,    . 
bfa  the  satee  day  and  year  last  aforesaid,  thete  unload 
her  said  outward  bound  cargo,  Co  'hit,  Mi  the  idland  of 
St.  Lucid  afoh^salA,  }M(^  sh«  ptbchsA^  to  thb  said 
island  of  Dominica,  to  wit,  at  &c.  aforesaid ;  and  this, 
&c.     Replication  to  second  plea^  protesting  that  the 
said  plesU  to  the  lA^tt!^  th^ein  coutkiti/ed,  are  not  suf- 
ficient in  taw  t6  b'&V  hltk  the  stAii  P.  ^6m  having  and 
maihtdining  his  ssihl  actfbn  thetebf  against  the  said  D., 
to  wfaicd  ^^fd  plea,  ih  ihmine^  kdA  fotm  as  the  sftme  is 
above  mskde,  the  said  P.  h  under  no  nec^s^i^y,  nt(t  is 
he  bound  b^  the  UW  of  tb^  land,  to  ilnswei^  f6r  repliba- 
tion  ;  nevertheless  in  tliis  behalf  the  said  P.  says,  that 
he  did  not  Wiffully  keep  and  detain  the  said  ship  at  the 
island  of  St.  Lucia  after  her  arrival  there,  for  much 
longer  time  than  was  necessary  for  the  purposes  of 
unloading  her  outward  bound  cargo,  and  putting  the 
said  ship  in  a  fit  and  proper  condition  for  her  voyage 
for  Dominica,  as  described  in  the  said  charterparty, 
before  he  proceeded  with  the  said  ship  to  the  island 
of  Dominica,  in  manner  and  form  as  the  said  D.  hath 
in  that  plea  above  alleged ;  and  this,  &c. 

Demurrer  to  these  replications,  and  joinder  in  de- 
murrer. 

Wood,  for  defendant.  The  objection  the  plaintiff 
will  make  is,  that  the  2d  plea  is  not  an  answer  to  the 
action ;  but  this  cannot  be  so.    It  was  the  intention 
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ms.  of  the  parties,  Uiat  the  ship  should  unload  her  cargo 
OuuEN  At  Si.  Thomas ;  and  this  was  a  condition  precedent  to 
Drummond.  ^^  charterparty  taking  effect.  The  time  of  her  get- 
ting to  Dijminka  must  have  depended  on  the  finishing 
of  the  outward  bound  voyage.  She  might  as  well 
have  gone  to  the  EoMi  Indies  before  she  went  to  Do- 
mtmca,  if  this  was  not  a  condition  precedent.  The 
crop  at  Damimca  must  be  loaded  so  as  to  be  brought 
home  by  a  particular  time.  The  plaintiff  might  have 
lost  his  freight  for  staying  so  long  before  he  came  to 
Dominica.  BuUt-  169.  The  words  here  operate  as  a 
condition  precedent,  and  the  plaintiff  has  no  ground 
of  action. 

Sbd  per  Curiam.  This  is  no  condition  precedent. 
But  at  all  events,  if  the  ship  had  not  arrived  in  time, 
the  defendant  should  have  objected  to  load ;  instesd 
of  which,  he  or  hb  agents  take  to  the  ship  ;  they  de- 
clare that  the  ship  shall  load  at  Domimica  ;  they  keep 
her  on  demunrage ;  therefore  they  cannot  now  make 
the  objection. 

Judgment  for  plaintiff. 
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ABATEMENT. 
See  Parties  to  Action. 

IN  an  ftctkm  on  the  cue  amintt  a  com- 
mon carrier,  for  not  safely  carrying  a 
passenger,  defendant  cannot  plead  in 
abatement  tlie  nonjoinder  of  a  co-proprie- 
tor. AfueOr.  JFetterkimm,  Page  1 
2*  The  coort  will  not  permit  a  plea  in  abate- 
ment to  be  amended,  bat  plaintiff  will  be 
allowed  to  withdraw  a  demurrer  to  such 
plea,  and  reply.  AtUntom  r.  , 
gent  one,  dx.                                        5 

3.  Where  defendant  pleads  in  abatement,  he 
most  be  prepared  to  prore  his  plea  prompt- 
ly ;  and  a  strong  case  most  be  made  out 
before  the  court  will  postpone  the  time,  in 
order  to  enable  the  defendant  to  procure 
the  endence  of  witnesses.  Wiade  ▼.  Btr' 
wUngham,  5 

4.  The  defendant  being  arrested  by  a  wrong 
name,  informed  the  plaintiff's  attorney  of 
the  error,  and  afterwards,  before  the  de- 
claration was  deliTered,  pleaded  in  abate- 
ment ;  next  day  plaintiff  declared  in  the 
dcliendant's  right  name,  and  the  latter 
haring  omitted  to  plead  de  novo,  the  plain- 
tiff rigned  judgment  as  for  want  of  a  plea ; 
held  that  the  judgment  was  regidarly 
rigned.    Dougbu  r.  Oreeiu  7 

5.  Pleas  in  abatement  cannot  be  filed  before 
defendant  has  appeared,  thare  bdng  no 
dutinction  in  this  respect  between  pleas  in 
abatement  and  pleas  in  bar;  and  there- 
fore judgment  may  be  signed  for  want  of 
a  plea,  though  plea  in  abi^ment  has  been 
filed,  if  defendant  has  not  appeared.  fP^tile- 
jMd  T.  Marden.  8 


ACCIDENT. 
See  Master  and  Sbevant,  2. 

If,  in  the  prosecution  of  a  lawfbl  act,  an 
iijury,  purely  aoddental,  ensue,  no  acfon 
can  bie  supported  for  an  injury  arii&ng  fipD 
such  aoddent  Damet  t.  Samien  md 
others.  FSgei39 

ACCORD  AND  SATISPACTION. 
See  Plbadivo,  11,  13» 

ACCOUNT  (ACTION  OF). 

Two  principal  officers  of  court  appointedan- 
ditors  on  motion,  inanaction  of  aocoint. 
SmMk  T.  StMi.  10 

Account,  action  for  not  renderiqg  of,  eet 
Pbincipal  and  Aobnt. 

ACT  OF  PARLIAMENT. 

AsCONTICTION,  3. 

Effect,  &C.  of.  Me  Pleadiho,  38. 

ACTION. 

j;pe  Account.  Assumpsit.  Cass.  Cov£- 
namt.  Debt.  Pbkal  Action.  QviTam. 
Trotbr.  Tebspass.  Plbadiho.  Par. 
TIBS  TO  Action.  8bttino  Aside  Pro- 
CBBDiiros.    Notice  or  Acnoir. 

If  action  be  prematurely  brought  before 
cause  of  action  accrued,  the  court  wiO,  on 
a  summary  apfdication,  set  adde  the  pro- 
ceedings, though  such  oUeetion  woold 
afford  no  defence  on  the  trial •  Abrv.  ZMe*» 

11 
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ADMINISTRATION. 
dire  Administhjitoh. 
ADMINISTKATOR. 

WhfTP  dcfcoduit,  sctliig  UKikr  n  po»<r 
■tlnrncy  ftoin  jjainlilf,  look  uot  uluiinii- 
tration  at  Bingal  to  the  estnU  tit  k  dcceu- 
cU  debtor  by  Innd  to  pUlntilT,  and  rn«iv- 
ci)  iDDnies  under  tin.*  adauautniioo ;  bcld 
ibat  be  Miild  not  rcluin  n>  H^ninal  llie 
lUiallO',  im  tb«  grouml  of  n  tulwequenl 
ulialnUtnitian  nbtoinrd  by  other  creditoni 
U  tbia  CoODlry.  FarHnglim  v.  Chrki:. 
l'Bga429 

ADMIRALTY  (COURT  OF). 

Stt  Pbohibitiun,  I. 

ADMISSION. 
5a  EviuENCE,  I.    Special  Caee,  I. 

AFFIDAVIT. 

■flflltlL.     ElKrTMKNT.     ATTOHtltT,  5,  6. 

BklL,  18,46,e«.  OMTUWkRi,!.    Cki- 

MIN«L    iMrORMAIIUN,    I.      Ll«Uiav,    I. 
TllML,   I.       ANIIlllTl.2. 

I.  TbeK  [Quil  bE  a  distiart  niul  sciumtc 
stamp  tar  ckU  Jlatiuc^  nSldarit,  before 
tbr'nUnecanbeuKilarrciid.  jtliiitum  v. 
SffKoOt.  14 

3.  noiigh  nflUnlti  bam  been  used ,  and  on 
RiiilioL  tlierenn  filed,  thty  nuy  be  ngaiii 
ri-fcrrtil  to  in  siippurt  of  a  frv.-il.  moduli. 
Wl'  »-a>^an1  oiiicm  t. -.  14 

:).  In  Mu  affidavit  to  hold  to  bail,  the  residence 
of  u  clerk  mar  be  Aacfilwd  td  bn  of  tlie 
oflii'K  in  whirh  he  is  ctnfiioyeil.  Anon.     15 

1.  AiIlilBTitaf(}ebl,"that  B.i)irrsto..tf.so 
niach  nione^,  Md  oot  andci^iled,  and 
'ipoQ  the  bnliince  of  acconnts,"  ta  InalilB- 
Kl'im.    Blekt  V.  fiiym..  1 S 

'>.  Aflidsrit  to  hold  to  blfll  on  nn  Iri&h  jUilg- 
nu'iu,  must  shew  value  of  the  Lrish  money. 
Storifv.BeO.  16 

''.  AfRduvit  bjr  ai  npcot,  neftativin^  lender 
uf  csjiii  [tfltea,  nuQicicnl,  unless  defendant 
swear  to  a  lender.    AUHok  t.  AlfSm.    18 

?.  NomCB  of  siiTeral  deponents  must  lie  iu- 
Bencdiii  thcjunrtofaffidavit.  ^hoi.     19 

8,  Anerasureovcrllie  jurat  docs  nolriliati; 
it,     ftmnum  V.  TAgmptot.  19 

3.  WhfiTe  there  U  a  defect  in  the  jurat  of 
an  R'jfldarit,  on  whicli  16  found  a  rule  hhi, 
it  ciinnol  be  umJ,  nor  mil  time  be  given 
e»rc[it  in  cases  ofhail.     Amn.  20 

■U.  IUIb  Bill  gntoliNl,  to  discharge  tbe  de- 
(e'adant  out  of  cuetody  on  filing  cummou 
li.til,  where  the  di:l>t  swoin  lo  waa  dOOI. 
"41  On:  Lalaiuv  of  nn  nccount,  nnd  allidarit 
\rii£  made  on  the  pan  of  the  defendant, 


that  llic  icrount  had  been   Nttle 

innch  imaller  nuca.     Jackvm  *.  ToniiM. 

ragi30 


Stt  Vti.ivi:tr At.  sfTi  Ka»»t.  ArriOJiviT.ii. 
ArroKHKr,?.  Hills  or  Kscuaaoi.K, 
SET-orr,  I.    AuNiniSTHaTion. 


AGRCEMENT. 


AMENDMENT. 


%,2. 

1.  Niii  Priai  roll  amended,  by  iiucttiai* 
spcciiU  title  to  a  declaration,  defnidnl 
baviiig  appeared  after  he  came  of  igi, 

wUlIi  was  a!Clct  t]u:   Arst  day  of  MO. 

Buyi  T.  Edmtadt.  H 

Z.  Atneadment  ailowe(lii|fi^taK>GlioB,ky 

iMErectiuff  an  error  in  declBratioii,  in  a* 

dcHTi^tioii  of  t)ie  perauub  to  wlum  pari 
ui  (ha  iienslty  ivii-s  ^iven,  tL<>U({b  difenJ- 
unl  hud  pleaded  curly  enough  for  plalau£ 
to  have  gone  to  tiiol  after  un  iatuabic 
term  ;  and  plaiBtilf  had  ueglectui  lo  do 
so,  and  had  delayed  making  up  the  OBie 
&\i  a  subsequen"  '"  "  '  ' 


3.  Rule  to  ihew  CaUEC  at  chauibtin,  wbr 
jadginent,  entered  by  tniiilakc  on  a  mr- 
rant  of  attorney  (for  a  less  sum  than  tfa.- 
sum  secured  by  the  wairanl  of  attonieyl, 
should  not  be  amended,  vill  not  be  graal- 
ed  on  eonaentaf  an  attorney  wlio  wia  tta- 
ployed  by  bvth  parlies,  but  thtrc  must  be 
■oou:  other  pcraon  authoriied.    jttam.  S). 

4.  A  record  may  he  amended  in  a  penal  ac- 
tion, by  inserting  a  limihtiTy  though  tbr 
ofajection  was  taken  al  the  trial.  (frijiU 
».  r.  V.  HBtton.  a 

.^.  If,  on  an  issue  on  ni/dW  record,  there  ii 
a  variance,  the  court  will  permit  amend- 
mcnt,  on  uaynieot  of  costs.  OatbkJtM  t. 
.  D 

f>.  After  trial,  and  verdict  for  the  jilaindffi 
defendant  allowed  lo  amend  pleas  and 
have  a  new  trial,  on  payment  of  tosls. 
Slercr  v.  Cuj-Juji.  27 

7.  Amendment  allovcd  after  nouuit,  wfacn- 
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fresh  actioD  oClierwiM  bamd  bj  ttalate   | 
of  UmiUlMMM.  DmrtmaU  y.HtmMordwBdtJi'' 
otherw  Pkge  28 

8.  Onler  of  iMiirtef  refmed  lo  be  amMWlwl 
aec^rfing  to  Um  t«miB  oonteiaed  In  a 
faper,  ngiMd  by  tht  coumI  at  the  trial, 
t)ie  ktaaUoo  of  the  partiee  appearing  fiom 
their  tubae^aent  acta  to  have  been  ill  fii- 
vour  of  the  temui  of  the  order.  /Varaiaii 
r.  Carter.  29 

9.  Where  a  plea  waa  pleaded  to  the  whole 
declanUioD,  bat  the  matter  of  the  plea  was 
!■  tvvth  bat  as  aoawnr  10  paity  and  a  Tor- 
dict  waa  obtained  and  jadgment  giTen  for 
the  plaintiff,  and  a  writ  of  error  brought, 
the  court  refoaed  to  allow  an  amendment 
in  the  record,  by  inaetilng  jadgment  by 
nU  dieii  for  the  part  unanswered,  on  the 
ground  that  anCli  attneMdment  was  unne- 
cessary.    Patermm  ▼.  Everard,  30 

ANNOllY. 

1.  On  judgment  by  default,  Itt  M^^MUuit  for 
ancars  of  an  annuity,  the  conrt  will  grant 
m  rule  for  reforence  to  the  Maater^  le^oom- 
pote  arrears.    AApotm  ▼.  MUL  32 

2.  On  a  motion  to  set  aaida  as  anonlty^  af- 
ter a  great  kpae  of  time,  on  the  greiiiid  of 
a  Buatatement  of  the  oonsidaMoap  the 
afidanU  should  state  that  the  ptrtiaa  are 
aliTC.    Avuteai  ▼.  Atkbiu,  32 

3.  Judgment  on  warrant  of  attorney  to  sck 
cure  annmty,  set  aside,  becaoae  theie  was 
DO  memorial,  though  it  was  omitted  at  the 
request  of  the  grmntori  but  tbs  court  re- 
foaed to  take  the  warrant  of  «ttDrney  off 
the  iUe.    Ammmmtam.  34 


aBce  ia  not  compkH  fill  bail  are  perfect- 
ed.   Amm.  Page  37 


APPEAL. 
See  BlaMOAMUS,  14,    SXMIONS. 

APPEARANCE. 
See  DBcuauLTiOM,  3.    Unmuitakiii^. 

1.  An  appearance  by  original  should  be  en- 
tered within  eight  days  after  the  appear- 
ance day  or  quarto  die  poet  to  appear.  An^ 
deteon  y,  Reyiudds.  35 

2.  A  rale  nisi  granted,  why  defendant's  at- 
torney should  not  enter  a  common  ap- 
pearance, in  consequence  of  verbal  under- 
taking  to  appear.    Amem.  36 

3.  Coats  of  distringas  directed  to  be  pud  bv 
the  defendant,  and  for  ihe  aheriff  to  sell 
the  isaors  to  pay  snch  costs,  thoogh  the 
defendant  had  appeared  after  the  issues 
leHed,  but  before  they  were  sold.  Bemni 
r.  Famg^an.  36 

4.  Defendant  cannot  sign  jadgment  of  men- 
proes,  before  an  appearance  h  entered ;  and 
when  special  bail  Is  reqnhred,  the  appear- 


APPRAISEMENT. 
5c»  Stamp.    Bail,' 12. 

APPRENTICE. 
See  Corporation.    Orobk  or  Sessions. 

ARBITRATION. 

am  ATVAetoMBifT,  8, 3.  Gom,  11,  IB,  13. 
MoTtoira,iL  PbBAi>iN«i98«  Rto.  Gin. 
18.    Si\aMP,  1. 

1.  Role  reftised  on  moitloii  to  ui  aside  an 
award,  on  the  ground  Qkat  tllid  sdbmlation 
had  been  obtained  by  ihuid  :  the  appBca- 
tldn  ahoidd  ha?e  beisn  tahde  to  set  aride 
the  Older.  Whta  t&e  snbiniadon  has 
been  dbtateed  bjr  firtod,  thitmay  be  g^Ten 
ift  eVldettfie,  ttnderft  ma  df  mm  eatmptU^ 
otnOllUbei.    Staeketi  r.  Opem.  39 

3.  An  a^MiiMttt  itAsf p  t^  hdC  Aeeeabary  to 
attttratiOQ  bond,  cottlldAiAk,  besldea  the 
tttoal  CDtttUAntt,  aft  afrttittettt  as  lo  pHy* 
dieitt  of  eoets.  M«tt«k  dt  UynhKrat 
debtm.  tttitMltliItt  WtUrallqB  bond, 
adndC  that  (h^^««  iliktf;  Jittd  ioay  be 
mieettdtop8yed<t*L  hi  MU Jt^emihrmgh 
and  another  ▼.  Dptf^  48 

3.  tfadef  whit  drtmirtrtafrcmhe  6imxi  trill 
set  aside  an  awards  where  i^  ia  taggdited 
that  new  efldefld;  hHi  beeik  Ifikomed. 
JBepnUey  V.  Ottey.  42 

4.  An  award,  that  mOlMNf  tiUOl  be  ^  to  a 
stranger  for  the  use  of  one  of  this  partiea 
to  the  sabmlsil6il,  sulAdMit' '  Conrt  will 
not  let  ailde  anniMu^.dilthe  fximoA  that 
one  of  the  parties  baa  bteMe  bankriipt 
befon  the  making  6rtteaVttrf.  Ifmo- 
Honfor  feettilig  hftMe  att^wiMbe  made 
OA  sQght  uotUSdl,  th«  Ala  wtn  be  ^- 
chaitbd  tmh  tdM.  Aioai  T.  iiSAir.    43 

5.  AWttd,  in  all  Ai!ti6h  fyt  not  repairing, 
made  by  aibkrutbrt.  dpon  iriew  of  the  nre- 
ildset,  iKthMt  tambk  th^  Mrfies  before 
them,  wm  be  set  ad&.    ^Aois.  44 

6.  Rule  gfaAted  to  sM  isUd  an  award,  on 
application  of  party  in  whose  fsTOur  it 
was  made,  it  appearing  that  a  sum  had 
been  omitted  b^  tniitake.    Amo».         44 

7.  Where  arbitiatwr  has  power  to  mmkt  mp^ 
pticadon  to  the  court  for  enlaigemeat  of 
the  iimt^    Aaorn  45 

8.  If,  after  reference  by  bond,  one  of  iereral 
of  the  oUipBCS  dies  befosi  w^avi  asade, 
the  arbitrators  cannot  award  a  payment 
to  the  sitfTlfon  and  ettentavof  deceaaed ; 
and  that  they  shall  release  <4>ligorB«-~<^. 
If  the  award  would  have  been  cood,  if 
made  on  sorfiring  dbflgtee  oaly.  Bd» 
ifMWMivaBdotheivf.CnvMMIodKrs.    432 
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9.  Ad  award  which  is  bad  as  to  part,  is  bad 
as  to  the  wliolc.    Harrit  v.  Citmcw, 

Page  594 

ARCHDEACON. 
See  NfANDAMUs,  6. 

ARREST. 

1 .  King's  senrants.  Lighter  of  the  fires  and 
candies  to  the  king's  jreoman  of  guards, 
h^  entitled  to  be  dischaiged  out  of  cus- 
tody on  filiqg  conunon  bail,  it  being  sworn 
thai  defendant  had  sonie&nes  ezecated 
tlie  duties  of  his  oflioe  in  person,  tliongh 
they  were  in  general  performed  by  depoW. 
Fanier  r,  Hvfkku.  46 

2.  Court  refbsed  to  dischaige  Major  of  the 
Tower  out  of  custody,  on  the  ground  that 
he  was  arrested  when  returning  finom  an 
attendance  on  the  Prince  Regent,  it  not 
appearing  that  he  had  been  atteniWng  hj 
the  commaBd  of  his  Kop\  Highness.  If 
an  ottoer  Is  pririleged  nom  arrest  by  his 
warrant  or  oomiusrion,  such  warrant 
ahould  be  shewn  to  the  court.  Inhere 
there  were  contraActory  affidarits  as  to 
the  placd  where  the  defendant  was  arrest- 
ed, oowt  refused  to  dbchaige  him,  on  the 
ground  that  the  priTilege  of  the  place 
made  the  arrest  illegal.  Arrests  cannot 
be  made  within  the  Tower.  Atfie»  ▼. 
WUm.  48 

3.  An  arrett  within  the  Tower  would  be 
bad;  hot  the  Deputy  Gorcmor  is  not 
privileged  as  such.    BaUm  r.  At^Lean, 

51 

4.  The  court  win  not  discharae  the  defend- 
ant on  his  filing  common  bail,  unless  he 
make  out  a  dear  case  to  entitle  him  to 
such  diichamy  and  the  defendant  will  be 
left  to  Us  plea.— <pv.  How  fiur  the  ceuio 
htmofum  disdiaiges  a  debt  contracted  in 
Otaermejf,  W^Mt^tgkam  r.  De  La  Rieu.  53 

5.  The  court  will  not  discharge  the  defend- 
ant out  of  custody  on  filing  common  bail, 
on  the  ground  of  his  baring  become  bank- 
rupt and  obtained  his  certificate  in  Bremen^ 
where  the  debt  was  contracted.  EarUer 
r,  LattguitAe^  55 

ASSAULT. 
See  Bail,  71.    Evidbnce,  6.    VBiruE«  I . 

ASSIGNEES  OF  BANKRUPT. 
^^Trial,  2.    Bankrupt,  27. 

ASSIGNEE  OF  LEASE. 

1.  The  assignee  of  a  lease  is  not  liable  to 
the  original  lessor,  for  a  breach  of  cove- 
nant not  running  with  the  land,  unless  he 


be  expressly  named  in  the  lease  as  a  eoi 
nantor.      Cfra^  ▼.  CmiklUfUmn  ami  ametk 

P^e4i 
2.  The  asrigmee  of  a  lease,  wherriiy  the  k 
see  oovcnaofeed  lor  himself  and  Iris  a 
signs  absolutely  to  repair  premises,  viti 
out  qualificatioo,  is  booud  to  repair,  ao 
withstanding  they  are  destroyed  by  ft 
BtMock  r.  Dommiit,  61 

ASSIGNBfENT. 
j^  Bail,  68.  Warrant  of  Attobvet, 

ASSUMPSIT. 

5;MPi.KADUfQ,  30. 

ATTACHMENT. 
&«  Attoritbt,  5, 6.    Bail,  6,55.  Cost 

14.  EVIDBNCS,  II.  Rbo.  GE!f.5, 1 
SBBRIPF,  I,  2.  Sl7BP<BNA.  FoilK 
ATTACBMBirr. 

1.  Where  the  phdntiir  sued  out  an  oifiB 
agidnst  the  defieBdaat  In  Us  wnmg  bb 
this  pr*d»e  Iwiiig  right,  and  daeaia 
pot  m  baa  in  bla  xirat  iuune»  court  • 
aside  attachment  omained  agaiart  H 
sheriff  for  not  bringing  In  die  body,  h 
witlioni  costs  on  eHher  aide.  B9mA\ 
AtUnt.  S 

2.  The  report  of  Master  of  the  Grown  Oim 
that  a  defendant  and  Ida  attorney  sn  i 
contempt,  for  not  obeying  an  awnd  m 
filing  bail,  is  to  be  tnken  aa  a  euntidiai 
and  on  defendanlTs  being  bnnmht^fi 
judgment,  the  court  will  not  reodve  tl 
dsTits  in  demal  of  the  contempt,  bat  osl 
in  mitigation  of  ponialunent.  CWbos' 
Graham*  S 

3.  The  rule  for  an  ftarhmmt  Ibr  noon 
ment  of  money  in  poraoanoe  of  aa  alba 
tur,  b  only  a  rule  nM,  when  Ae  aDooti 
is  founded  on  an  award.  Abtt. .  S 

4.  Attadmient  against  ahciiff  not  setsnd 
on  the  ground  of  dday*  unless  there  ln« 
been  gross  ilaeAev  on  the  part  of  thephii 
tiff,  to  the  prejudioe  of  the  sheriff.  Rt*\ 
Sherds  4ff  iMubm,  In  a  canaeof /ffUaw 
T.  AnddkdUck.  5 

ATTORNEY. 

jteAcBNT.  AucnoMBBK.  Appbabakc 
9.  Bail,  6, 58.  Ejkctbibnt,  20, 25 
35.  Plbadino,  17.  Snrifio  amsi 
Procbedinos,  6.  Unobrtaximo. 

I.  A  derlL,  in  order  to  be  admittrd  aa  sttor 
ney,  must  actually  serre  fife  years  osdr 
articles ;  therefore  where  a  derk  had  terr 
ed  part  of  his  time  with  a  master  who  bK 
left  the  GOUBtry»  and  before  his  siticki 
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were  usigoed  to  another  mtster  an  inter- 
▼aI  of  ten  months  had  elapsed,  during 
which  he  was  not  serrUig  under  any  ar- 
ticles, but  under  the  assi^^unent  he  served 
the  remainder  of  the  time  specified  %.  the 
court  would  not  allow  him  to  be  admitted 
until  he  had  served  out  the  ten  months 
under  new  articles.      Exparte  Rowle. 

Page  6! 

2.  A  rule  nUi  granted  to  discharge  an  articled 
clerk,  where  the  attorney  had  become 
bankropt,  and  absconded ;  and  the  rule 
slioTild  be  served  at  the  last  place  of  abode 
of  the  derk  to  the  commission,  and  stnck 
up  in  the  King's  Bench  office,  ytnon.    62 

3.  An  attorney  must  be  sued  by  bill,  although 
he  has  given  a  bill  of  exchange ;  and  plain- 
tiff being  an  attorney,  court  set  aside  the 
proceedings  with  costs.    Atkbit  v. . 

63 

4.  An  attorney's  bill  may  be  referred  to  the 
Master  for  taxation,  after  an  action  had 
been  brought  upon  it,  and  a  verdict  reco- 
vered, on  a  suggestion  that  some  of  the 
items  of  the  biU  would  not  have  been  al- 
lowed by  the  Master,  had  it  been  origi- 
naDy  referred  to  him  for  taxation ;  but 
upon  the  terms  of  the  defendant  paying 
the  costs  of  the  application,  the  costs  of 
taxation,  and  the  costs  of  the  cause  as  be- 
tween attorney  and  client,  tlie  plaintiff 
being  at  liberty  to  take  out  the  money 
forthwith  which  had  been  paid  into  court. 
/>e,  genu  one,  flrc.  v.  mison,  63 

5.  In  a  motion  for  a  rule  nisi  for  an  attach- 
ment against  an  attorney  for  not  deliver- 
ing a  bill  of  costs,  the  affidavit  must  swear 
to  pemnal  service  of  the  rule.  ^mom.    66 

6*  Attachment  for  not  paying  over  surjdus 
money  when  bill  has  been  served  for  tax- 
ing an  attorney's  bill ;  court  will  notgrant 
an  attachment  against  attorney  for  not 
paying  the  balance  due  to  his  client,  until 
the  costs  have  been  taxed,  though  the  ba- 
lance is  admitted,  and  thou^  it  is  agreed 

to  dispense  with  taxation.    v.  Bnr- 

torn,  one,  8fe,  66 

7.  A  summary  appUcation  may  be  supported 
against  an  attorney,  to  compel  him  to  pay 
monies  received  by  him,  though  he  was 
not  employed  in  any  suit ;  and  an  agent 
may  make  the  application,  though  he  has 
no  anthority  to  receive ;  and  the  court 
will  compel  the  payment  into  court,  for 
benefit  of  parties  interested.  De  Woolfe 
and  oihert  v.  .  (jg 

AUCTIONEER. 
See  Peincipal  and  Agbkt.    Set-off. 

AUDITORS. 
See  Account. 


AUTRE  ACTION  PENDANT. 
See  Bills  of  Exchange,  93. 

AUTRE  FOIS  ACQUIT. 
See  New  T&ial,  14. 

AWARD. 
See  Arbitration. 

BAIL. 

See  Affi  d atit,  3  to  6, 10.  Appearaxcc  ,  4 . 
Arrest,  4,  5.  Commitment,  1.  Reg. 
Gen.  7,11, 15, 16, 26.    Uhdbrtaking. 

1.  The  statute  43  (2m.  III.  c  46,  sec.  2,  does 
not  oontroul  the  discretion  of  the  court 
with  resprct  to  the  time  for  putting  in  bail; 
and  therefore  where  mo^nev  is  paid  into 
court  in  lien  of  bail,  and  bail  is  not  put  in 
and  perfected  in  due  time,  the  court,  on 
an  affidavit  of  merits,  will  grant  ftuther 
time  to  the  defendant.    Parker  t.  Tmrwtr, 

PRge71 

2.  Where  a  verdict  was  found  for  the  plain- 
tiff in  a  larger  snm  than  the  judge's  order 
to  hold  to  bail,  the  defendant,  in  order  to 
be  bailed  out  of  custody,  mnst  justify  in 
such  larger  sum  {  but  otherwise  where  a 
rule  was  made  absolute  for  a  new  trial, 
and  then  in  the  smaller  sum*  Dyotir. 
Dmm.  72 

3.  Bail  may  be  taken  after  final  judgment. 
Stanton's  buL  73 

4.  After  final  judgment  is  signed,  the  de- 
fendant's hail  may  put  in  feesh  bail,  for 
the  purpose  of  rendering  him.  It  is  not 
necessary  that  the  defiendant  should  be 
taken  to  the  jndge'schambers  for  the  iNur- 
pose  of  rendering  him  in  discharge  of  his 
bail,  unless  he  dMires  it.   Ikmur.FgwIer. 

74 

5.  Bail,  who  have  rendered  in  tfaehr  dis- 
charge, cannot  afterwards  jnstiAr  so  as  to 
release  defendant  from  impnionnient, 
without  entering  into  a  finesh  bail  piece. 
PayNe*«  bail.  76 

6.  Rule  niri  granted  for  an  attachment  against 
the  sheriff,  where  the  bdl  was  pot  in  by  a 
new  attorney,  irithont  an  order  for  the  at- 
torney being  changed,    jimm.  76 

7.  The  sixty  sworn  clerks  of  the  &  Clerks' 
Ofllce,  do  not  come  within  llie  operation 
of  the  rule  which  prohibits  ^  omoers  of 
the  court  from  becoming  ball.  Duttom  v. 
fTeUtead,  77 

8.  If,  in  an  action  at  the  suit  of  two,  bail  be 
put  in  as  in  an  action  at  the  smt  of  one 
only,  the  bail  may  be -treated  as  a  nollity* 
Bail  rejected,  on  the  ffround  that  his  chil- 
dren were  in  the  woffkboose,  and  he  would 
not  assign  a  reaaoa.    Aim^  77 
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9.  Bail  vtptmd,  for  opifcriog  U*  fcther  to 
receire  parub  relief.    Holm  t.  AooTA. 

Page  78 

10.  Bail  liaring  been  recently  bankrupt,  not 
permitted  to  jottify,  dtkoagk  worth  500i: 
at  Uic  time  hit  offered  to  become  baiL 
Butler's  bdl.  78 

11.  A  peraon  liable  upon  outstanding  dis- 
bonoured  billa  not  renewed,  or  the  rigbt 
of  procoediof  againtt  him  not  suspended, 
cannot  joid^  as  (mA.  Brnitetdaltr,  Strei- 
Urn,  79 

13.  Itseems,  that  when  the  court  orders  bdl 
ta  auhnil  tbtir  propvty  to  iaspaction,  in 
Older  to  Mccrtaiu  Us  sufficiency  to  enable 
thna  tQ  jiif^,  the  plabtifl  may  cause  it 
to  oe  appnised  by  a  broker.  TWor  r. 
JMte.  80 

la.  where  tbs  aoCiee  of  bail  being  pot  in, 
ttamed  the  defindant  in  the  right  name, 
"  seed  by"  the  wrong  name,  and  the 
baUpfece  alM  him  by  the  wrong  name 
onW,  heU  nffirienL    jtnom.  81 

14.  Mil  described  as  of  Baittd^ritlge^  in  no- 
tiee  of  bail,  iMQAeieiit  Au^«bail.     81 

15.  Senrice  of  notice  of  bail,  by  sticking  up 
a  flopy  ia  King*a  Bench  Office,  and  by  put- 

*  ting  aaodMr  onder  door  of  attorney,  suf- 
ficieat,  if  he  cannot  be  personally  seen. 
jitMmaom  v.  Thmtpam.  81 

16.  Serrloe  of  notice  of  bail^  by  leaving 
sane  at  a  stationer's,  where  the  plaintiff's 
attoney's  papers  are  usually  left,  Is  suf- 
ficient.   Anm,  82 

17.  Where  no  bail  la  pot  in  at  expiration  of 
rule  to  bring  in  body,  bail  afterwards  put 
in  are  boona  to  jnstiiy  within  four  days  ia 
town  caase,  er  Am.  dajFS  in  country  cause, 
without  behig  exoepted  to.  8ianf*9  Ctue, 
eMfthHamtMrn^rtt^r,  82 

II.  An  affidaTit  Amt  further  time  to  justify 
baH,  on  the  gnnmd  that  bail  cannot  at- 
tend, must  state  the  consent  of  the  party 
to  become  bail.  HanuUon  v.  Dabuford.  82 

19l  Time  to  amend  errote  in  notice  of  bail, 
not  allowed.    RmmeUw.Aikims.  83 

29.  A  jvdge  wiU  not  interfere  with  another 
lodge's  efder  for  time.    J^mUiumv. Mar- 

21.  A  rale  for  forther  tioM  to  iustify  bail, 
dimwa  op  as  of  a  wrong  day,  where  imma- 
terial.   DmuUfoies  baH.  83 

22.  Defendant  nay  pat  in  fresh  bidl,  when 
lime  has  hisen  granted  to  plpdntiff  to  in- 
quire into  llie  MdMenoy  of  the  former. 
mwmtmwietdkmm,  84 

23.  A  elerfc  In  cQprt  in  Ihe  Exchequer  must 
sign  all  proceedings,  and  not  an  attorney 
or  agent.  A  notice  to  justify  hail  on  an 
equity  day,  is  bad.  Partridge  v.  Bate.    84 

24.  Notice  of  jostifica^n  of  bail  on  mesne 
pnctMf  added  in  Tacation,  need  not  be 
gtren  witldn  four  days.  AUter  as  to  bail 
in  error,  for  they  cannot  he  changed. 
jfnoiu  b4 


2S.  it  is  aool^eGtkm  to  the  Botiee  of  justifi- 
cation, that  it  stated  that  two  weve  added 
bail,  when  in  poMut  ef  foct,  oal^  oas  was 
added,    ^^atm.  Ugt  S6 

2S.  The  plaintiff  1^  defoodaat^  mt/g^  ia 
the  ooliM  of  Jaatifieatioa  of  fani^  bosg 
traaspoeed,  is  not  a  giound  of  njtaaaf 
thebnn.    Jbtam.  86 

2f .  Tfane  allowed  to  justify  bail,  where  the 
notice  of  justification  did  ant  state  the  ad- 
dition of  the  baila  but  deacribed  him  eoa- 
trary  to  thefoct,  as  bail  oC  whom  aotkg 
ImmI  before  been  giveay  on  cooditioa  dot 
tkt  defendant  should  prodooe  an  afidsnt 
that  the  error  was  accidental.  Atkiaamft 
haiL  K 

28.  Pailrejected,  where  the  ootiee  of  jsMi. 
fioOion,  and  the  affidavit  of  nolioe,  wnr 
sttrred  by  different  attnmea,  wilhoit  a 
nile  to  change  the  attoruej.    Amm,     87 

29.  if  an  attorney  he  not  'at  ehamhtn  h 
office  hours,  service  on  a  penoa  eiik 
whom  the  attorney's  paptrs  an  deredsd  li 

belef^issufficieat.    iXimmm^  hafl.  V 

30.  Senrioe  of  the  notice  of  Imrtftcatins  cl 
bail  on  the  master  of  a  I|opm»  miMA 
the  attorney  had  an  office*  ia^sCsitfdast, 
unless  some  privity  he  ahowa  to  exist  be- 
tween them.    Frfrmwn*s  baQ.  ffi 

31.  Service  of  the  notice  of  jostificatioa  el 
bail  after  ten  o'doeh,  asbMl,  thoaiht^ 
person  on  whom  the  notiof  was  wtntA 
read  it.    ^aon.  ^ 

32.  Notice  of  jnstificatioo,  slack  upiatk 
mug's  Bench  Office  lor  the  fjaiitti^  n 
attorney,  who  had  no  known  plaos  of  i«- 
sidence  or  business,  is  eofficienu  d^m.  89 

33.  The  court  baa  no  power  tp  osder  Ae 
payment  of  costs  of  vexatiow  action  d 
justifying  bail  at  chanbenh  before  tbt 
defendant  ia  permitted  tpj^fe  a  fimhao- 
tice,  where  there  has  hien  a  ^aags  <tf 
the  defendant's  attoas99r.  It  aecas  lo  be 
otherwise  where  tl^e  aai^ie  attoner  bw 
acted  vcxatjnwaly  in  giYiim  rrpeatcd  ao- 
ticcs.    V.  CferAr.  89 

34.  One  of  the  bail  may  be  talM^a,  hf  affida- 
vit, before  a  oomnuaaioaffr  ia  the  ooealjv 
and  the  othvc  before  a  fOfiwaimNer  is 
town.    JJqndeiiifti  wL  ^ 

35.  It  i^  npt  nef^fswry  U^at,  in  ImU  by  si- 
davit,  both  baU  sMiM  Jwtl%r  befoie  tk 
same  eommissiooeo^    •'^■Vtfs  '^ 

36.  Ia  baU  by  aflidavit,  tho:  ^ffidavU  ef  joi- 
tifioatipn  noed  not  h»  appm  hefoie  ^ 
same  commissionec  la  mt  Msup  whow 
the  affidavit  of  taking  b^  was  svora. 
Brealey  v.  Hoft.  91 

37.  The  jurat  to  an  affidavit  by  a  marioBMS, 
must  state  that  it  waa  understood  by  hi** 
as  well  as  that  it  waa  read  over  and  ex- 
plained to  him.   4dHssr<%'«  baiL  93 

38.  An  affidavit  by  a  marksman,  mast  itMe 
that  the  maifc  was  made  in  the  peeseace  of 

the  commissioner,    jfmm*  9i 
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39.  In  bail  by  afl&da?ll»  tine  allowed  where 
the  two  d^poDents'  namea  were  npt  men- 
tioned ID  the  j^rtt.    Zkabbit  V.  Denhim' 

40.  Bail  allowed  to  jnsti^i  though  np  b^ 
bond  had  been  taken,  the  writ  appf^^^g 
to  have  been  returnable  in  a  prior  term. 
In  the  case  of  a  pritonef,  notice  of  Iiail 
may  be  given  by  one  attorney,  and  notice 
of  juttiflleation  by  anotiier.  Crmo  r.  Wkt- 
»(m,  93 

41.  Where  bail,  pvt  in  by  one  atloniey,  at- 
tempted to  joBtjiff  by  another  attorney, 
time  given  to  change  the  attorney  fegidar- 
1y.    Afa/jper«m'j  bail.  93 

42.  The  time  for  Jnatifying  biul  in  the  Ex- 
chequer is  before  ten  o'cloek  in  the  morn- 
ing.    Tomkfuw^s  bail.  M 

43.  Ball,  though  opposed  in  two  aetions, 
must  be  opposed  in  each  separately.  Amon, 

94 

44.  Husband  of  defendant,  who  had  married 
after  the  arrest,  and  before  the  return  of 
the  writ,  allowed  to  justify  as  one  of  the 
baH.    Sailer  r.  WUi/MH:  94 

45.  Bail,  who  <fid  not  kaow  whether  he  had 
been  arrested  or  not  within  the  space  of 
two  years,  rejected.    Newnuwt  htA\,     95 

46.  An  affidavit,  that  jf,  and  B,  and  each  of 
them,  were  worth  double  the  sum  sworn 
to  in  the  affidavit  to  hold  to  bail,  exehisive 
of  aH  debts  due  to  apy  other  person,  is 
tnfficieDt.    Hobton's  bail.  95 

47.  Qmare,  H  a  beneficial  leaseholder  is  suf- 
ficient ball,  where  be  is  neither  freeholder 
nor  householder.    Anon,  96 

48.  A  leayehoilder  for  ninety-nine  years  ad- 
mitted as  baH  by  consent,    j^nou.  96 

49.  A  copyhold  estate  in  right  of  hfs  wMe, 
is  not  infflcient  property  for  but    Amn. 

97 

50.  It  is  no  objectkm  to  the  justification  of 
bail,  that  he  was  not  acquainted  with  the 
defendant*    Jameum't  b^.  97 

51.  No  objection  to  bail,  that  he  had  been 
tomsported  thirty  yetra  hgou  H^^I^m 
baU.  98 

52.  It  is  8io  objection,  that  the  bul  were  put 
iohx lUk unpertificaied attorney,  ^jion.  98 

53.  Where  counsel  was  ix^trocted  to  oppose 
ban,  who  were  by  mistake  alloi^  to  pass 
without  op|>qfil;ipf^  they  weie  ordered  tp 
come  up  again  on  aoptner  day«  9fA  the 
rule  for  allaannce  ia  the  mean  time  stay- 
ed.   Addkimx.FQtUr^  98 

54.  A  »ndernp»ybc^  made  by  the  party  him- 
self I  and  without  an  attorney,  ifemerwok** 
bafl.  99 

55.  The  sheriff  is  liable  to  an  attachment  for 
not  brixigi^f  in  the  body,  if  the  rule  for 
the  allowance  for  bail  be  not  served  in 
time,  although  the  bail  justified  after  op- 
position of  counsel,  in  the  presence  of  the 
phuntiTs  attorney.       Tlu  King  v.  Tht 


akn^^Miiikmx,  in  a  cause v* 

rvq^har.  Page  99 

56.  Bail  have  eight  days  to  surrender  the 
priacipid ;  aiA  where  the  lender  was  Hiade 
ift  due  lime,  ceiiit  set  m^  froceediogs 
a^iinst  bail,  and  IwU  tM^  pViiatiff  was 
not  eatttfed  |o  esUa  e((  wills  iimcd  «94«st 
theMlbeforeootkceoliepdmig-  SmUh 
V.  LtwU.  100 

57.  The  court  Witt  not  gOMit  a  rnk  to^  enlarge 
thfitime  for  the  bai)<  tt^neoderthfS  bank - 
rapt  dbefendai^y  vnleM  It  1]»  sworn  thM 
the  applieatkm  waa  nwte  bgr  the  bail. 
MarrU  v.  Glotsop,  101 

58.  In  order  to  fii  hMl,  the  m.  «ik  nmst  be 
left  four  days  in  the  pMblic  hook  in  office, 
and  not  h|  the  secrst  bopk.  £[uUm  y* 
RtukeMmtdamikmf^MdkUJ^Mk.        102 

59.  Bdl  struck  oat  of  baUfkce,  o|i  the 
ground  of  his  lieing  a  material  witness, 
and  another  allowed  to  justify  in  his  stead. 
jinoH,  103 

CO.  The  court  will  stay  the  proceedings  on 
a  bail  bond,  without  oosCi,  if  the  notice 
of  render  be  given  before  the  assignment, 
otherwise  not.    Anon,  103 

61.  The  court  wil|  not  enter  an  esftmemUr 
OR  bailpiece,  on  the  ground  that  the  prin- 
cipal was  a  lunatic,  and  the  marshal  had 
refused  to  receive  him  into  his  custody. 
Anderson**  \M,  .  104 

62.  BaU  mav  apply  to  eater  aa  exomeratmr^  if 
principal  Dea>mes  baukrnpt,  at  aay  lime 
before  they  are  actually  fizied ;  and  where 
first  «d./a.  did  not  israe  tiU  six  days  after 

'  the  bankmptcy  of  the  baU,  court  set  aside 
the  execution  which  h|ul  inued  ^agatest 
bail,  but  with  costs  to  be  paid  by  the  bail. 
Morleu  v.  €hdg^  and  another ^  bail  of  Gadge. 

104 

63.  If  defendant  be  discharged  nndo*  insol- 
vent act,  ^e  court  wijl  order  esoneraiur  on 
bailpiece*    i—  v.  Bmee.  105 

64.  Bail  in  error  should  he  Ibr  double  lihe 
sum  for  which  judgmeat  ie  entered  ap. 
PhiU^mn  V.  Bnmme.  105 

65.  Though  a  writ  of  error  he  alknptd,  yet 
if  bail  in  error  be  not  aflenrardi|Min,  it 
will  be  nullitv,  thpiu^h  defendant  in  error 
has  treated  the  writ  of  error  as  a  nullity. 
v.AtciM.  106 

66.  Time  granted  to  add  and  justify  bail  by 
ht^eas  cvrpmt,  whfmiMiaof  the  bttl  was  so 
ill  as  to  be  \^i^]»  toattj^  GwOkm  v. 
Howes,  107 

67.  Rule  for  stemff  prpf«#ag8  on  bail 
bond  may  be  oCtatned'the  same  day  that 
bailjnstified»    Skawe  r.  J^kattm.        108 

68.  Where  luul  are  not  put  in,  they  must 
justify  without  eaceptioii  $  and  if  not  jus- 
tified, plainti^.  m^y  |%lif  aga—ignment  of, 
and  proceed  upon  the  nail  bond.  Nwm  v. 
Rogers.  108 

69.  Affidi|vits  in  support  of  rule  to  set  aside 
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firocrcilinfn  by  nss'i^rr  uf  bail  bond,  mky 
l«  entilled  in  ncii.m  on  liBil  bond,  or  ia 
llic  aiiginHl  cause. 

Notice  ginn  of  b*i1  aa  pat  in  before  oae 
jad^,  vien  in  fiot  they  vera  put  \n  hc- 
foTv  snotlier,  is  irrrtcuUr,  aacl  the  conit 
witi  not  Mif  the  proceeding!  on  the  bail 
bond.  tCeti/,  hmigaee  of  tbe  Shirriff,  t. 
tt'rMhrr.  Vxga  109 

70.  After  the  dsfondnnts  hnve  been  ulmitled 

to  bait  on  *  criminal  cbHrge,  tbe  court 

will  not,  on  affldiTit  of  i^fn^riUng  fuls, 

iiicnuc  the  bail,    ilrr  v.  Sailer  andollitri. 

109 

11,  K  niolioD  to  bill  n  defendant  for  an  a>- 
nanll,  miut  be  made  before  a  Judge  at 
chambers      THi  King  r.  Pagi.  110 

7Z.  PriioBer  brought  up  on  a  charge  of 
hnrie  ilealinr,  adinitud  to  ball.  TTu 
KlHgy. ,  110 

BAIL  BOND. 

&■  Bail,  40,  GO,  G7,  GS,  G9. 

1 .  To  a  pirn  in  action  on  bul  bond ,  at  the 
suit  ot  the  Buignee  o*  tbe  sheriff,  that  the 
assignment  of  tbe  bond  vis  not  Btamped 
before  the  exhitritiag  of  pliuntilTa  bill  in 
the  cause,  the  plaintiff  need  nterely  reply 
that  the  aasignment  vu  itamped  at  or  be- 
fore tbe  exhiluting  tbe  bill,  and  conclude 
hia  teplieaUoa  k>  the  country.  He  need 
not  take  iMOB  h  tn  the  time  when  the  hiB 
wna  cibibited,  nor  arer  Ihnt  the  nsstgn- 
nicnt  was  stamped  "  before  tbo  com. 
mcnccracnt  of  the  suit,"  if  the  action 
thereon  be  in  K.  B.  And  if  the  plaintilT 
Bvrn  that  it  was  Btamiied  at  Ifulniiiufer 
hc  may  neverthelesD  ronclude  la  tbe  coun 
try.     Crmter,  Assignee  of  Sheriff  af  Mill 

2.  In  an  action  an  a  bait  bond,  the  return  o 
the  irril,  on  which  the  defendnnl  in  the 
UTiginal  action  was  nrre«tcd,  roust  be 
stated  with  certninty.  Everell  and  anolh-r, 
Assignees,  ftc.  of  Shtrifft  nf  Lanihn,  t. 
Tumimrd,  Rent,  one,  &c.  G21 


BANKRUPT, 

Sft  AdBimaTion,  4.      AaaciT,  S.    At- 

TOSNET.  2.     B*iL,  10,  63-    Costs  1. 

EseCDTION,    a.      OVEBSEEK,    3.      PaT- 
UENT.      PitHTNBRG,    3.      PlCIDINC,    V. 

Tliui,2. 
1.  The  statute  does  not  aathotixe  the  coun 
to  recdve  affidavits  to  espbun  tbe  conduct 
of,  and  drrumslances  under  which,  a  per- 


J,.lmJ«m«.  Page  Hi 

2,  The  sheriff  hariag  levied  apoa  goodj  ul 
poaessiou  of  a  defendant,  ■4ia  was  i 
bankrupt,  paid  over  the  prncceds  (o  tbe 
lUslgnees,  on  tbeir  claiming  them  i  and 
defirndant  afterwards  again  becoming  i 
bankrupt,  aad  oblainiug  his  certificile, 
but  not  paying  lit-  in  the  pound  (sd 
therefore  not  protected  by  5  (h».2,c30, 
i.'i),  a  second  eiecution  iasued  for  ike 
same  debti  and  held  that  the  Utter  eien- 
tion  vai  regular,  withont  the  dm  vril 
baring  been  returned.  {•rit,tT.Mil<m.M 

3.  Debt  does  not  lie  against  a  bankniftaD 
the  riddtrndim  of  a  lease,  for  rcut  atrriuiif 
after  the  commi«shinere'  asaignmeat,  ite 
lessor's  assent  to  oueh  asiigtiinent  bdnf 
rirtuaily  included  in  the  act  of  parliaoeat 
authoriiing  the  asucnment  of  tbe  bank- 
mpt'scMatr.  Qn.  ilajiactiait  ofcowsal 
would,  in  such  case,  lie  against  the  baak- 


4.  Aui 


Aft  the  bankrupt  Ian 
keeper,  selling  wine  and  brandy  and  other 
liquors  by  the  dozen,  to  customen  out  oi 
hie  inn,  tiecrasirily  a  trader.  WiUat  iW 
olhrri.  Assignees  of  Atom,  a  baakrnpl.  r- 
Thoima  and  elheri.  G5 1 

BAKON  AND  FEME. 
.,41.    Pleauing,  40,  43.    Oaocp 


BALLASTAGE. 


£«Ba 

1,  Judgment  allowed  to  be  entered  up 
against  husband  and  wife,  on  wananl  of 
attorney  given  by/rmt  dam  tota.  Htrtfuri 
^.  Matlingly.  Ml 

2.  Though  wife  live  separate  from  ber  boi- 
band,  and  support  her  cbildrea,  and  eani 
salary  for  her  scrrices,  yet  the  party  ow- 
ing it  ennnal  pay  ber,  after  notice  not  lo 
do  so  ;  and  if  he  do,  the  husband  miytur 
liim  for  the  salary.     Gtonr  v.  /Voptwwi 


BANK  OF  ENGLAND. 

Stt  BILLB  DF  EXCHANOE,  U. 
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BODY  RULE. 
See  Sheriff,  3. 

RILLS  OF  EXCHANGE  AND  PROMIS- 
SORY NOTES. 

5«  Attorn BT, 3.    Bail,  11.    Interest, 
1.    New  Trial,  10.   Pleading,  10,31. 

1.  It  is  no  cause  against  a  rule  for  referring 
a  bill  of  exchange  to  the  Master  to  com- 
pote, to  shew  that  the  jndginent  signed 
was  irregular  ;  such  irregularity  must  be 
the  subject  of  a  counter  motion  to  set 
aside  the  judirmcnt.  Marrynt  v,  WmA/teU, 

Page  119 

2.  A  party  is  liable  on  a  promissory  note, 
made  in  the  name  of  the  firm  in  which  he 
had  been  a  partner,  though  it  was  drawn 
after  the  dissolution  of  the  partnership,  he 
having  suffered  his  name  to  continue  in 
the  firm,  and  although  plaintiff  knew  the 
facts  at  the  time  he  took  the  note.  Brawn 
V,  Leonard  and  Bush.  120 

3.  A  bill  drawn  and  accepted  after  the  dis- 
solution of  partnership,  though  dated  be- 
fore, does  not  bind  tiie  other  partner. 
Notice  of  the  dissolution  in  the  Otuette^  is 
notice  to  aU  the  world.  Wirighi  and  others 
y.  Pulham.  121 

4.  A  bill  of  exchange,  altered  in  the  date  by 
the  son  of  the  payee,  at  the  suggestion  of 
the  acceptor,  who  afterwards  accepted  it, 
is  unaysilable.     Walton  v.  Hastings,      ib. 

5.  Hill  altered  in  date  after  acceptance,  but 
before  it  was  put  Into  indorsee's  hands, 
held  good.    Johnson  y.  Garnett,  122 

6.  Though  bill  altered  by  drawer  after  ac- 
ceptance, with  consent  of  the  plaintiff,  the 
payee,  but  without  tiie  actual  assent  of 
the  acceptor,  and  which  alteration  made 
the  bin  payable  twenty  days  Uter.  Yet 
semble,  the  acceptor  is  liable  where  it  ap- 
pears to  be  an  accommodation  bill,  and 
acceptor  would  accept  any  bill  drawn  by 
the  drawer,  and  therefore  strong  presump- 
tive CFidcnce  that  the  drawer  was  suffi- 
cientiy  the  agent  of  the  acceptor  to  have 
authority  to  make  this  alteration.  John- 
son y,  GAb,  123 

7.  A  witness  on  the  trial  of  a  cause  may  re- 
fresh his  memory  from  a  document, 
though  not  written  by  himself.  Present- 
ment of  a  bill  out  of  the  usual  hours  is  suf- 
ficient, provided  somebody  be  at  the  place, 
and  also  sees  the  bill,  or  gives  an  answer, 
otherwise  not.     Henrvy,  Lee.  124 

8.  The  drawer  of  a  bHl  is  not  discharged, 
though  a  fi.  fa,  sued  out  against  the  ac- 
ceptor on  the  same  bill  be  waived.  Pole 
V.  Ford,  125 

9.  Debt  lies  on  a  bill  of  exchange  payable  to 
the  drawer's  own  order,  at  the  suit  of  the 
first  indorsee,  against  such  drawer.  Sirat* 
ton  V.  HUL     And  debt  lies  by  drawer 

VOL.  II. 


against  acceptor  of  bill.   Priddy  v.  Henbry, 
Trm.  Term,  4  Geo,  4.  Page  126 

10.  A  bill  given  for  a  supposed  balance  of 
accounts,  to  be  hereafter  setUed  on  a  day 
appointed,  and  which  bill  was  dishonour- 
ed by  the  acceptor  (the  defendant) ,  and 
after  it  was  due,  indorsed  by  the  drawer  to 
the  plaintiff,  the  relative  ntnation  of  debtor 
and  creditor  not  being  created  between 
the  drawer  and  accentor,  the  plaintiff  can- 
not maintain  an  action  on  it  as  indorsee. 
Ferley  v.  Saunders,  127 

11.  The  statute  4  Geo,  3,  giving  protection 
to  the  Bank  of  England  against  competi- 
tion, does  not  prevent  merchants  finom  is- 
suing bills  short  of  six  months  date,  though 
there  be  more  than  six  partners  in  their 
firm,  if  really  not  bankers,  and  only  done 
for  the  purpose  of  their  commerce.'  Wi' 
gan  V.  Fowler  and  another,  128 

12.  A  letter  from  the  holders  of  a  promissory 
note  to  the  defendant,  the  indorscr,  say- 
ing, **  the  maker  is  not  ready  to  pay,  but 
will  be  in  a  week,  which  Is  time  enoogh 
for  us,'*  is  not  giving  time,  so  as  to  dis* 
charge  the  indorser.     Margesson  v.  Goble, 

364 

13.  An  indorsee  of  a  bill,  without  notice 
that  a  prior  action  is  depending  thereon, 
■lay,  notwithstanding  the  pendency  of 
such  action,  commence  an  action  agidnst 
the  same  defendant.    Colombies  v.  Slim, 

637 

BILL  OF  LADINp. 
See  Ships  and  Shipping. 

BREACHES. 
See  Pleading,  8. 

BRIDGE. 
See  Indictment. 

BROKER. 
See  Bail,  12. 

BYE-LAW. 

See  CORPORATION)   1* 

CANCELLATION  OF  AGREEMENT. 
.S^Pr.EADiNO,  22. 

CAPIAS  AD  SATISFACIENDUM. 
See  Bail,  58.    Execution,  1.    Rse.  Gen. 

CARRIER. 
5ee Abatement,!.   Contract, 2.  Shipp 

AND  SHIPOWKEES. 

3  B 
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CASE  (ACTION  ON  THE). 
'See  Declaratiov,  4.    Plsaofna,  15. 

AceiDEHT. 

cathedral. 

See  ETiDBfiCBy  4. 
CAUSES  FOR  TRIAL. 

te RBO.  GXN.  38.    9TEaU1fOOUTPLEA8,3. 

CERTIFICATE  OF  BANKRUPT. 
Sm  BANUtVPTy  2. 

CERTIFICATE  OF  JUDGE  AS  TO 

oosnra. 

See  Com,  9. 

CHARTERPARTY. 
See  Frbioht.    Dbmukraoe. 

1«  Under  a  profko  in  a  charterparty,  that 
<<  the  ihip  ilioold  lie  at  New  Kc/ril  for  tak- 
ing OB  iMNud  her  cai^,  and  at  Ijimdm  for 
ddUTerinff  the  tame,  twenty  running  days 
in  the  whotey  if  not  sooner  discharged,** 
the  ^p  may  be  detained  for  these  pnr- 
jKieet  aerenty  dvf%  at  eadi  place.  Steeem' 
eem  r.  Yerk.  Page  578 

%  Thediicham  of  an  outward  bound  cargo 
at  a  particiuar  place,  is  not  in  general  a 
condition  precedent  to  the  providing  a  re- 
turn cargo.  A  fireighter,  wlio  covenants 
to  load  a  retnm  cargo,  must,  if  he  objects 
to  the  ship's  delay  in  proceeding  to  take 
it  on  board,  make  the  objection  before  he 
loads  the  cargo,  and  within  a  reasonable 
time,  and  must  not,  by  any  act,  take  to 
the  ship.  Oihtenr.  Urummond,  705 

CERTIORARI. 
See  Costs,  15, 16. 

1.  A  certiorari  will  not  be  granted  to  remove 
an  Indictment  against  several  defendants 
charged  with  a  misdemeanour,  unless  they 
all  concur  In  the  application  ;  and  it  seems 
ihat  a  consent  bv  counsel  is  not  sufficient, 
unless  supported  by  an  affidavit  of  the 
consent. 

The  court  will  remove  an  indictment 
for  a  mitdemeanour,  firom  Ltmcathire  to 
Yorkshire^  if  there  is  any  reasonable  cause 
of  suspickuiy  or  apprebenidon  that  Justice 
will  not  be  impartuLfly  adminbtered  in  the 
former  county.  The  Khtg  v.  Hemy  Hunt 
andoihere.  130 

2.  A  statnte^  taking  away  a  certiorari,  does 
not  take  it  from  the  crown,  unlesfi  ex- 
pressly mentioned,   ilearv.— -.  136 

3.  Certiorari  granted  to  bring  up  a  convic- 
tion«  where  the  magittrate  had  rejected 


the  vendee  as  a  iHtaev,  to  prove  that  the 
defendant  used  tiie  Winchester  boiheL 

Uerv. .  Page  137 

4.  TheremustbeamlefiW  in  first  instance, 
for  eertkntrij  agidiot  conumasioDers  of 
sewers.    ^««a.  137 

GESSIO  BONORUBi. 
See  Abrbbt,  4,  5. 

CHIROGRAPHER'S  OFFICE. 
See  Reg.  Gbn.  17. 

CHOSE  IN  ACTION. 
See  Bills  of  Exchabge,  10. 

CHURCH. 
See  Mandamus,  9. 

CHURCHWARDENS. 

See  Mandamus,  8.    Oybbseeiu). 

CLERGYMAN. 
See  Mandamus,  5. 

CLERK. 

See  Attornet,  1,  2.    Error,  S.    Man- 
damus, 5. 

COACH  PROPRIETORS. 

See  Contract,  2. 

COGNOVIT. 
See  Reg.  Gbnbrales,  13. 

COMMITMENT. 
See  Bawkrupt,  1.    Overseers. 

1.  It  is  not  necessary,  on  prisoner  beb; 
brought  up  by  habeae  carjms^  that  the  wir- 
rant  of  conunitment  should  state  that  tbi; 
ofifience  was  feloniously  done.  It  may  be 
a  sufficient  ground  for  committing,  and  O0t 
liailing,  though  the  ground  would  not  be 
suffident  to  convict.    Rex  v.  Crdter.    139 

2*  A  commitment  in  execution  for  thne 
months,  on  12  Geo.  2.  the  GoUsnutli's 
Company  Act,  for  not  paying  peaaltiei  re- 
covered by  judgment  in  an  action,  caaaol 
l>e  obtained  till  a  fieri  frndm  has  been  in- 
effectually issued.  Biddk^  fm.  tea.  v. 
Ueumttm.  139 

COMMISSIONER  OF  APFIDAVITS. 
See  Bail,  34  to  38. 

COMMISSIONER  OP  SEWERS 
See  Cbrtxora&i,  4. 
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COMMON  {RIGHT  OF). 
>Sm  Pleadiho,  7. 

COMPOSITIONS. 

Sa  Tithe*. 

COMPUTE  CREFERENCE  TO). 

«n  ANNtiiTT,  I.   Bills  or  ExcBANGr,  1. 

COMPOSITION  DEED. 

Set  Debtob  and  Ckedjtoi. 

COMPROMISE. 

■5(1  COTGHtKT,  2. 

CONCEALMENT. 

Sa  iNBUKAHCE. 

CONCILIUM. 

See  Rl'LEi,  2. 

CONDITION. 

Set  Plead! HO,  22. 

<;ONSENT  OF  PARTIES  TO  ACTION. 


CONTEMPT  OF  COURT,  OR  ORDER. 
5w  Attachment,  2. 


1.  Contnct  ta  ilcliTer  phcMuiti  on  the  III 
o  r  OclobtT.  It  is  BufficicDt  \l  Hiey  Lie  sent 
on  that  dsf  to  the  coKh  ofEce,  (bougli 
Iheydo  notarriTe  tUlaAennrdi.  Hottf 
■toorfT.  Siant.  143 

2.  Two  penons  contracting  to  usilt  defend* 
nnC  witli  their  reipeciiTc  bones,  bat  to 
give  in  their  accoant*  Mpnrately,  held  le- 
paralc  i^iilracti.    JnUA  &  Taglarr.Himt. 

142 

CONVICTION. 


CONSIDERATION. 


CONSPIRACY. 
Stt  Ckiminal  IpiroBMATiox,  2,    Indict- 


power  to  seize,  is  not  within  protection  of 
Ihc  Custom  HouM  Act,  there  bein;;  no 
pretence  that  be  waa  ictJag  within  the 
scope  of  his  duty,     Abr/im  v.  MiOrr.    I4D 

CONSTRUCTION  OF  CONTRACT. 

&eCONTBACT,  1,3.    CHAXTEBPtRTV.— Of 

Acts  of  Parliament,  irr  Fishert. 
Manda>ui,  :!,— iNCLotuRE  Act.  ShiFs 

AMD  SiIIFPIN0,2.^Of  DEEDB,j«  P*8T- 

KBu.— OFDeTisEs.xvDEriiE.  Indem- 
nity, .1       Debtor    and    CRtoiToR, 

COYEKANT,  2. 

CONTINGENCV. 

S(t  INIOLVENT  DBBTOB,  I. 


5mCEHTI0R«KI,3.   STRnilHaOUTFLEAI,!. 

1 .  A  party  may  be  coQTicted  oa  •  atatule 
giiing  pnrt  of  penalty  Git  the  oBi:DCcta 
the  parish  wherein  It  Is  committed ,  on  the 
oath  of  a  witness  residing  within  the  pa- 
rish, proiiilcd  such  witness  doea  not  pay 
rates.     Au  t.  CoHnll.  4B7 

3.  The  dewariptioa  of  ■□  act  in  a  conTiction, 
ai  baring  been  passed  in  the  2Sth  year  of 
the  icing's  reign ,  when  in  fact  the  pariia- 
ment,  in  wliich  the  act  was  paaied,  ww 
cooUnucd  by  prorogntion  from  the  34th 
to  the  2Sth  year  of  the  reign,  ia  not  mia- 
delcriptlon.     Aei  r.  IFbiAor.  SI3 

3.  A  conviction,  staling  an  offence  to  have 
been  committed  in  the  allematiTe,  ia  bad. 
A  coOTiclion  under  the  S  Bto,  3,  c  14, 
for  killing  fish  in  a  prlTate  ii*er,  wtthont 
the  consent  ofthc  oiracr,  shonlil  MMetUat 
the  olTence  was  comniill(Nl  in  an  mclOMd 
groond.     A«  r.  Sadltr,  519 

4.  Id  acooriction,  it  must  appear  that  the 
crideace  On  which  the  defiudant  wai  con- 
victed, waa  ^ren  in  bit  presence;  and 
where  a  connctlon  merely  stated  that  the 
defendant,  on  Hicb  a  day,  appeared  beflire 
a  mBCinrale  on  ■  tutnnons,  and  that  the 
magistrate  proceeded  to  examine  into  the 
offence,  and  that  it  appeared  to  Idm,  on 
the  oath  of  the  witnesaea,  tliat  the  ofltoce 
waa  committed ;  it  waa  beld  bad.  So  tlw 
eridence  whereon  the  deflmdant  ta  con- 
victed, must  appear  ion  the  face  of  the 
conrictian.  In  a  conviction  under  the 
Hawker's  act,  2^  Geo,  3,  c  78  (now  le- 
pealed) ,  against  a  party  tor  trarellinii 
■bout from  town  lotown,  and  selling  gooda 

I  bv  retail  there,  the  placesof  sale  not  being 
lug  usual  place  of  abode,  the  conrietion 
should  specify  the  goods  sold.  It  is  not 
necessary  In  a  conrietion  to  state  how  the 

[  wilneaHswere  twom.  Rery.Stbmif.  S21 
3b2 
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9.  A  codtIcIIiiii  under  tbt  fttb  ^■x,  c<  it, 
•tatlng  ia  inforniftlion  that  ibr  defcnduit 
'  ■  killed  n  \am"  i>  bid.    Ibr  t,  Wnrgan. 

6.  Id  ft  coQTictioD  ander'tlie  3  Gra.  2,  c  26, 
t.4,  (or  workiog  ft  boat  iu  the  riT«r  T'ioMi 
for  hire,  withmt  being  qiulilied  •olodo, 
it  must  1 1  |i  I  111  J  appear  from  the  «Ti- 
dcDce  in  the  eonnctuin,  that  the  dekod- 
ant  mnked  Uk  boat  for  bin.  Tin  A'lKyr 
r.  Tmgbr.  57H 

COPYHOLD. 
Sm  Bail,  49. 

CORPORATION. 

Am  EizcTXENT,  24.    Quo  Waekuito,  1. 

Ilioagli  bje  law  of  eorporatioD  require*  in- 
deUnn  of  ■ppreatkethip  to  be  inroUed, 
If  ithaibanoUbited  to  townclcrk.who 
Otfifcad  It  IwoUed,  It  (■  lafficient,  not- 
iritbtuiding  it  b  not  lnroU«i  in  Ihe  cor- 
potadon  book*!  Qu.  Under  bn  law,  wr- 
Tiea  at  another  place  ii  not  ■umclcDt,  nn- 
loB  the  trade  there  wan  lubacrrient  to  the 
trade  at  Camirldft.  Hix  v.  Mayur,  f^e. 
iffCmiirUg*.  U4 

COSTS. 

Srt  ApruKAXCB,  3.    AaBixxATion,  2, 4. 

Attornbt,  4,  Ii,  6.    Bail,  23.    Ukcla- 

RATION,!,     EVlDn)CK,9,  ID,  II.     IRBB- 

OULARITT,  10,  II.  New  Trial,  3,  7. 
Nam  Froi,  PLEAOiNa,  2.  I'kochbin 
Ami.  Quo  Warranto,  2.  Red.  Gen.I1. 
SrsiaiNOotrr  Plkas,  2.  Warkant  of 
Attorkkt,  2. 
1,  lie  defendant  was  armleil  at  the  «nit  of 
B  pUntiff,  who  becoming  bnaknipt,  Ihe 
proceeding*  wert  dropiieil ;  and  tbu  aaiig- 
nee*  haricg  again  arieated  the  dcCeadAnl, 
the  pioeee^ng*  were  set  aude,  the  Chan- 
cellor haTingnipcncded  the  commiuion  i 
bnt  a  freih  commiMioD  hanng  inoed,  and 
another  let  of  aaiigaeci  being  chosen, 
tbey  arngitad  the  defendant  again.  And 
wen  proceeding  in  tlielr  action ;  lield, 
that  thcM  proceedings  could  not  be  itnyed 
until  the  coati  of  the  proceedings  at  tbe 
■nit  of  the  first  let  of  aingneei  were  paid. 
Stmilt,  where  proccedingi  haje  been  act 
nidde  for  incgularitr,  the  pl^tiff  ii  nnt 


14S 

2.  Coals  (or  defendant  under  the  43  C».  3, 
c.  46,  where  a  rerdicl  was  taken  for  a  lesi 
itim  than  that  which  the  pluntiff  held  the 
defendant  to  hail  lor  refused ,  where  the 
light  to  recover  the  whole  sum  clalmeil 
was  &iilr  triable.  EilgitigiiiH  r.  //»>/. 
147 


1.  Costa  of  a  spedal  original  allowed  be 
altORier  and  client,  where  arfioi 
brooght  on  a  bond,  tbe  penalty  of 
was  more  than  SOL,  but  the  «nm  di 
onljr  ZOt    ▼.  ««Hr.  Pa| 

4.  "ne  coart  will  grant  a  rule,  that  pt 
may  give  lecority  for  ooala,  though  i 
not  appear  that  application  baa  been 
to  bin)  to  gire  aecaritj,  natwitbati 
an  eipresa  decision  to  tlie  contra 
Mith.  »  Ota.  3.    HiBUoek  r.  Smitk 

.■).  The  court  will  not  grant  a  nile  I 
the  proeeedings  till  ■ecnritf  tor  a 
gi'na,  nnlesa  a  preriooa  applieat 
made  to  tbe  pluntilTa  attorney  for  i 
of  costs;  attKr  when  It  la  not  mo 
Stay  the  proceedioga.  And  icmili,  i 
be  sworu,  that  defeodant  has  not  pi 

G.  Rnle  giknted  fi>r  procee^ogt  to  be 
till  plidDdff  pve  security  tor  coMs,  i 
aRer  plea  pleaded.    <4a«i. 

7.  [fthcpUnllfl'iaatiallTeoffw'" 
depart*  for  Framcr  for  a  mere  tern 
abteuce,  tbe  cooit  wOl  not  compel 
glre  securiCf  for  OMta.    Amm. 

a.  Where,  in  au  actioa  on  a  bond  *g» 
veral  defendants,  they  arrer  ib  pi 
and  there  Is  an  issue  in  Ikct,  and 
for  ptaintilF  againat  aome  defendao 
the  other  defiendant  pleads  fat&nc 
•btaios  jodgmeut  on  a  denioirer  t 
pfication  of  latificatioa  after  age, 
fendants  wtio  tried  the  laaue,  are 
titled  to  coaU.    Bojiiii  t.  Urufy- 

9.  Where  tbe  jndge  doea  certi^  tl 
cause  was  proper  for  a  apecial  jn 
parly  is  only  entitled  to  the  costs  ■ 
p^  to  the  attending  jury  In  coui 
the  coDBlant  prBCtice  not  to  alio 
coats.     CwnHH  r.  Dwrlimmu 

10.  Indcpendeativ  of  the  atnEiile  ba  I 
don  of  costs,  the  coart  still  reUun 
■t  eommon  Uw  to  order  InlU  gene 
be  taird.     iYbk. 

11.  Full  costs  in  an  action  on  its 
Edward  6,  for  treble  value  of  til 
set  out,  where  there  wu  a  Ttr 
plaintiff,  subject  to  a  Rferrncr. 
arbitrstor  directed  A  rerdicl  Iw  be 
for  treble  Tolue,  1/.  10(.    Fe^r. 

1 2.  An  award  of  leas  than  M.  on  the  r 
of  •  cause,  brings  it  within  the 
Court  of  Conscience  Act.    Dayr, 

13.  If  llie  submiMlon  to  a  referew 
lions  nothing  respecting  costs,  t 
truEors  hare  no  power  to  award 
he  paid  by  either  party  in  paiticul 
r.  Brim*. 

14.  If  a  party  obtain  a  rule  for  setti 
judgment  and  execution,  on  coni 
hit  paying  costs,  the  couit  will  i 
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an  attachmeDt,  lo  the  first  instaoce,  for 
uot  paying  those  costs.    ■  v.  Mynde, 

Page  158 

15.  Where  an  indietment  was  removed  by 
certiorari^  at  the  instance  of  the  defendant, 
who  was  brought  up  in  the  King's  Bench 
to  receive  sentence,  being  that  he  should 
be  imprisoned  in  AforpeM  gaol ;  held,  that 
the  costs  of  sending  thither  shoidd  be  taxed 
to  the  defendant.    Rex  ▼.  Oilbie,  159 

16.  Rule  granted  to  refer  it  to  the  Master  of 
the  Crown  Office  to  tax,  in  favour  of  de- 
fendant, the  costs  of  a  certiorari,  the  re- 
cord having  been  withdrawn  without  no- 
tice,   /iftr  V. ,  159 

COUNSEL. 
Set  New  Teial>  1. 

COURT  OF  CONSCIENCE  ACT   FOR 
LONDON. 

See  Costs,  12. 

COVENANT. 

See  CoNSTBUCTiON.  Action  op,  see  Set- 
off, 2.  Venue,6.  Pleading,  16.  Bank- 

BURT,  3.      LaKDLORD  AND  TENANT,  4. 

1 .  In  an  action  of  covenant  for  not  indemnify* 
ing  affainst  taxes,  no  plea  of  set-off  can  be 
sostamed.     Copper  v.  Bobineon.  161 

2.  A  covenant  by  a  party,  that  so  long  as  de- 
fendant should  continue  and  be  in  the  ac- 
tual receipt  of  the  profiu  of  a  rectory,  she 
would  pay  a  yearly  sum  during  the  life  of 
the  rector,  by  two  half  yearly  payments, 
must  be  construed  as  a  covenant  for 
the  payment  of  such  yearly  sum,  whilst 
the  covenantor  is  in  receipt  of  the  profits, 
during  the  life  of  the  rector,  and  not 
whilst  he  is  merely  in  receipt  of  the  pro- 
fits.    Combe,  cxecuto r  of  Phippt,  v.  Jones. 
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CRIMINAL  CHARGE. 
Ses  New  Trial,  13, 14. 

CRIMINAL  INFORMATION. 

1.  An  affidavit  to  found  a  motion  for  a  cri- 
minal information  for  a  libel,  must  dis- 
tinctly negative  the  charge,  unless  the 
party  libelled  be  abroad,  or  the  charge  be 
general.    Bex  v.  /f^right,  162 

2.  On  motion  for  criminal  information 
against  two  persons,  for  endeavouring  to 
raiM  price  of  oil,  it  must  appear  distinctly 
that  thcv  combined  together,  as  it  b  no 
offence  for  an  indiridual  separately  so  to 
endeavour.     Rex  v.  HUbers.  163 

CRIMINAL  PROCEEDINGS. 
&v  Bail,  70, 72.    New  Trial,  13,  14. 


CURATE. 
See  Mandamus,  4. 

CUSTOM  HOUSE  ACT. 
See  Constable. 

DABIAGES. 

^M  Pleading,  6, 28.    Inquiry,  1.    Inte- 
rest, 2.    Escape. 

DEAN. 
See  Mandamus,  4. 

DEATH. 
See  Ejectment,  21.    Arbitrator,  8. 

DEBT  (ACTION  OF). 

Sec  Bankrupt,  3.    Bills  of  Exchange, 
9.    Interest,  2.    Escape,  6. 

DEBTOR  AND  CREDITOR. 
See  Bills  of  Exchange,  10.  Interest,  i, 

1.  A  covenant  in  an  indenture  (whereby  a 
debtor  assigned  his  effects  to  trustees  for 
benefit  of  creditors) ,  not  to  sue  if  trustees 
fairly  accounted  for  effects,  does  not  ope* 
rate  as  a  release  of  the  cr^tors'  debts,  if 
trustees  refuse  to  account.  KesterUm  v. 
Sabery  and  another.  541 

2.  In  an  action  against  a  trustee  under  a 
composition  deed  (between  Uie  defiendant 
^.  B,  and  hb  creditors) ,  for  the  amount 
of  plaintiff's  (a  creditor's)  dividends,  (the 
deed  reciting  that  the  debtor  was  indebted 
to  the  several  creditors,  whose  debts  were 
set  opposite  their  names  in  the  schedule 
annexed  to  the  deed,  and  the  deed  cove- 
nanted to  pay  a  specific  ratio  of  the  debts), 
it  is  no  defence  to  say  that  the  plaintiff 
did  not  set  the  amount  of  his  debt  oppo- 
site to  his  name  in  the  schedule.  It  is 
sufficient,  to  render  the  defendant  liable, 
that  he  had  notice  of  the  amount  of  plain- 

^  tiff*s  claim  before  action.    Daniel  v.  Satu^ 
ders,  564 

DECLARATION. 

See  Amendment,  1, 2.  Ejectment,  5,7, 
B,  9, 10.  New  Trial,  7.  Rxo.  Gen. 
25. 

^.  It  is  irregular  to  serve  the  writ  and  the 
notice  of  declaration  at  the  same  time ; 
but  where  the  defendant  omitted  to  take 
advantage  of  the  objection  until  after  Judg- 
ment was  signed,  and  a  whole  term  had 
elapsed,  the  court  would  not  set  aside  the 
judgment  with  costs.    M'Qneicky,  Uavis, 

164 

2,  A  notice  of  declaration  served  with  a 
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eopy  of  B  writ,  ii  bad ;  knd  the  dcfendwit 
ii  in  tunc  to  t&kc  adrantage  of  it  if  he 
cornea  (o  tbe  coon  immediately  after  the 
next  Blep  tlie  plidatifT  takes.  Bittv.Pv 
her.  Pa^  165 

3.  Judgment  set  aaide  for  irregalantr,  in 
filing  declaration  in  chief  lielore  appear- 
ance,   ^uii.  165 

4.  S«rTi(!e*ble  process  in  tmpan  and  aa- 
•ult,  and  tho  declaration  in  trover,  the 
variance  la  not  material.  Camfbtttr.  pat- 
■KT.  IA6 

5.  On  the  removal  of  a  cansc  by  liaitat  cor- 
pm  fram  an  Inttrior  to  ■  superior  coort,  if 
the  plaintiff  declares  dt  mm,  he  is  not 
bound  to  declare  in  the  same  form  of  ac- 
tion a*  that  In  the  inferior  court.  Sovcr- 
6mI  tad  annAIn'  v.  tTaUtr  aU  MMlAcr. 

M7 


DEMAND  AND  REFUSAL. 
AmTkimubbr  or  Countt. 
DEMURRAGE,  &c 
Bj  a  charterpar^  under  seal,  the  frdghler 
waa  at  Bbertj  "  to  keep  the  ship  on  de- 
mnrrage,  at  her  loading  and  delivery 
poTti,  ten  i»j*  each,  bcudes  a  certain 
oninMr  of  day*  limited  for  lier  stay  at  the 
jame,  ox  as  manr  of  tliem  as  need  ahonld 
require,' '  the  ihip  hariog  been  uompelled 
to  put  Into  an  intermeduite  port  of  her 
port*  of  krading  and  dischai^,  and  the 
urighter  having  detained  tbe  vessel  tun 
days  there,  and  also  fom-teen  days  more 
than  ten  days  at  tbe  port  of  her  delivery  ; 
In  an  action  on  the  chutequuty  it  was 
held,  that  the  master  could  not  recover 
OIL  Uiii  covenant  for  more  than  the  ten 
d^  demnirage,  at  51.  per  day  at  the  port 
oTXcMtiB,  the  covenant  not  Extending  to 
the  paymeiU  of  demnrrage  beyond  ten 
daya  at  each  of  the  porta  of  loading  and 
ji-.v f_and  a  breach,  averring  tliat 


demurrage  for  tbe  extra  delsy  beyond  the 
ten  days  at  the  port  of  delivery,  and  for 
Hm  delay  at  Brulal,  us  well  as  fur  the  de- 


Sa  AsaTEKKNT,  2.    Pludihc,  4, 

DEVISE. 
1.  Under  a  derise  of  a  copyhold  estate  t« 


In  equal  ahi 


I  wife,  dminB  her  life,  provide 
she  continoe  single,  Iiut  in  case  she  £ 
not,  then  (uto  A.  B.  wbeo  be  shooid  ai 
t4intheageof33ycatBi  itwasheU,lli 
thoagfa  the  mdow  anrifaJ  before  A,  I 
attuned  tbU  age,  abe  waa  embled  u  tl 
catate  until  that  event,  and  that  tbt  hsit 
at  law  were  not  aadtled  to  it.  Ate 
dem.  itaw  oarf  CilqM- y  ^"ottwufa-,  ix 
SKi  mket  V.  Ftttmmn  H  Ux.  Pafe  49 

2-  Underadetlaetoapaity,of  prauiesfc 
life,  pToridedbecbooaeato  icade  tberoi 
and  Uien  to  .^.  0.  in  tec.  It  is  not  neee 
saiy  to  complete  A.  S.'s  right  to  tbe  pit 
mises  on  the  death  o[  the  devisee  foe  hC( 
thai  such  devisee  sboiUd  have  actnsllj  R 
uded  in  ttic  premiaes.  The  intodioo  I 
redde,  and  which  intention  would  hat 
been  carried  iirto  efliNt,  bad  ciicumstua 
permitted^  i(  aDflUeDt.  Ase  on  the  d< 
miae  of  Jiii^ iw  t.  Paw  —J  — irter.  53 

3.  A  wiU,  dliveiiBg  lBataUT*t  debts  in  ( 
paid,  and  deriinng  several  estates  to  h 
wife  for  life,  and  alter  her  decease  den 
ing  his  property  in  the  words  foUowiaj 
vit.  •'  1  give  Mr.  IT.  the  income  of  ■ 
fbnr  ibares  In  the  Com  Market  In  h 
KEe,  and  all  the  rest  of  my  eatato,  wit 
aU  maaka  in  the  atocks,  in  Mr.  Jf.' 

other  aecoritieB,  to  be  d 
ahaiea  to S.S.  and olhen, 
paaaes  a  reveftf onair  intenat  in  Oe  m 
fom  abates  In  the  Com  Market  to&l 
and  otbet*.    fituktr  r.  SmlHm.  ii 

4.  Under  a  devise  at  fbllowa :  "  And  i 
toocbing  my  real  ealatea,  both  boM 
and  leaseboM,  dtnate,  &e.  I  deriac  tl 
rents  and  profits  thereof  to  my  cxecola 
beicafler  named,  nntil  my  dangbcen  al 
tain  tbeiraeveralagetof2l  years,  in  tni 
that  they  my  eiectdors- improve  thena 
in  like  maoDer  and  parpote  as  1  hai 
berebydiiected:  my  peraonal  estate  Hn-tl 
advantage  and  educatioD  of  my  danghlol 
and  as  to  tbe  freehold  and  inberitaon 
vay  real  estate,  1  dcriae  the  same  to  a 
•aid  daughteiB,  when  and  as  they  stia 
tbnr  several  ages  of  21  years,  eqiwlly  bi 
twecD  them  and  their  heira  for  ever,  I 
take  as  tenants  in  common  ;  pronded  tk 
if  both  ny  danghten  die  withoal  Isvf 
inae,  then  I  devise  my  leal  estates  m 


and  asngnt  for  ever,  to  take  ai  la 
ants  in  commra ;"  it  waa  heU,  that  t 
daugbten  only  took  an  estate  tail,  wi 
remainders  over.  Ck^miut  oa  the  deci 
of  SeMa  w.  Sdula.  S 

5.  Where  teatatrlz  by  will  devised  all  her  n 
property  to  A.  T.  and  S.  O.  (ekoept  wl 
■be  might  mcntioB  in  a  coiudl),  mca 
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codicil }  and  testatrix  haTiog  made  a  co- 
dicil (which  was  void  from  being  unat- 
tested) ,  devisuig  part  of  her  real  estate  to 
other  persons,  it  was  held  that  notwith- 
standing this,  the  whole  of  the  real  pro- 
perty passed  to  the  devisees  under  the 
will,  and  not  to  the  heirs  at  law.  Denm  v. 
Taylor,  Page  681 

DISCLAIMER. 
See  Quo  Warbanto,  2. 

DISCONTINUANCE. 
See  Reo.  Gbn.  14. 


DISTRESS. 

See  LaNDLORU  AND  TbNANT,  1.   PLEAD- 
ING, 11. 

Landlord  distraimng  beasts  of  the  plough, 
not  liable,  if  he  has  used  due  diligence  to 
ascertain  whether  suffident  distress  with- 
out. Landlord  not  to  be  affected  by  sub- 
sequent sale  at  higher  price  than  was  ex- 
pected.   Jenner  v.  YoUand.  167 

DISTRINGAS. 
See  Appearance,  3.     Setting   aside 

PllOCBBDiNGSy  2. 

DRAWBACKS. 

The  reguUtions  of  the  27th  Geo.  3,  c.  13, 
s.  3,  do  not  apply  to  the  temporary  allow- 
ances on  fordgn  wines  granted  by  27  0, 3. 
c  31 ;  and  such  temporary  allowances 
may  be  claimed^  though  the  irines  were 
exported  more  than  three  years  after  im- 
portation. Wkitmore  and  others  y,  FapU- 
ton  and  others,  02B 

DVER. 
See  Lien. 

ECCLESIASTICAL  COURT. 
See  Pbohibition,  1. 

EJECTMENT. 

Sec  Evidence,  7.  Amendment  of,  sec 
Pleading,  12.  Reg.  Gen.  8,  9,  22, 23. 
Trespass,  2. 

1.  Verdict  in  ejectment  on  a  count  on  a  sup- 
posed demise  by  a  party  without  his  au- 
thority, and  without  his  concurring  in  the 
action,  set  aside.  Doe  ex  dem.  Uammeh 
and  CorporaiioH  o/Plynumth  v.  FUtis.  170 

2.  If  a  person  be  nam^  in  a  declaration  in 
ejectment  as  one  of  the  lessors  of  the 
plaintiff,  without  his  authority,  the  party 
served  with  declaration  may,  before  ap- 


pearance, move  the  court  to  have  such 
party's  name  stmdL  out  of  declaration. 
Doe  dem.  Shepherd  and  another  v.  Roe, 

Page  171 

3.  Judgment  granted  against  the  casual 
ejector,  when  the  declaration  was  by  ori- 
ginal, and  the  notice  was  as  if  by  bill, 
omitting  "  wheresoever,  &c."  and  it  was 
held  immaterial.  Doe  dem.  ThamM*  v. 
Roe.  17\ 

4.  Rule  fdsi  for  judgment  granted  against 
the  casual  ejector,  where  the  notice  was  in 
the  wrong  term,  but  the  tenant  in  pos- 
session afterwards  knew  of  the  mistake. 
^noH.  171 

5.  Declara^n  intitled  of  MiehaeimaB  Term, 
54  Geo.  3,  instead  of  55  Geo,  3,  but  no- 
tice dated  1 1th  Joiwary,  1815,  requiring 
tenant  to  appear  **  next  Hilary  Term," 
held  suffident.  GoodiUU  dem.  Ranger  v. 
Roe.  172 

6.  The  notice  to  appear  being  in  **  Triniiy 
Ttam,"  instead  of  "  HUarw  Term  next," 
judgment  was  aUowed  agsinst  the  casual 
ejector.    Doe  v.  Oreavet,  172 

7.  A  wrong  title  of  the  term,  In  a  deelan^n 
in  ejectment,  is  an  hmnaterial  error. 
AnoT  172 

8.  Jodgment  granted  agmnst  the  casual 
ejector,  where  the  declara^n  was  entitled 
by  mistake  of  a  wrong  term.   Anon,    173 

9.  If  the  title  to  a  dedantion  b  ejectment 
is  wrong,  and  the  notice  to  appear  thereto 
is  correct,  the  delect  in  the  title  is  cured. 
Anon,  173 

10.  Judgment  mnted  against  the  casual 
ejector,  though  the  real  defendant's  name 
was  inserted  at  the  beginning  of  the  decla- 
ration instead  of  the  casual  ejector.  But 
the  party  should  amend. 

11.  The  dcdaration  in  ejectment  was  inti- 
tled **  Doe  on  the  demise  of  Jt,  B,  v.  B.*\ 
and  the  affidavit  of  the  sernee  of  the  de- 
daration  upon  the  tenant  in  pooseioion 
was  entitled  **  Doe  on  the  demise  of  B» 
and  A.  v.  B"  And  the  court,  notwith- 
standing the  variance  between  Hie  arrange- 
ment of  the  lessors  names,  gave  judgment 
against  the  casual  ejector.  Doe  on  the 
dem.  of  PhiUp  WhrtMngUm  and  Jamee 
IVortkkigton  v.  Butcher,  174 

12.  Service  of  a  declaration  in  ^edment  on 
one  of  two  joint  tenants,  who  were  also 
copartners  in  trade,  is  not  saffident  to  en- 
title the  plaintiff  to  judgment  against  the 
casual  ejector  in  thie  €n%  instenoe,  but 
there  must  be  a  rule  to  shew  cause.  Doe 
dem.  Fidd  v.  Roe.  174 

13.  A  rule  nut  for  judgment  against  the 
casual  ejector,  where  the  service  was  on 
one  of  three  tenants  in  possession^  and  the 
affidavits  did  not  state  them  to  be  j<dnt 
tenants.    Right  ex  dem.  -— >*  v.  Wrong. 

175 
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14.  Rule  JUM  granted  where  the  senricc  waa 
ononcof  twojoiiitteiuuiU.  ^mnu  Page  176 

15.  Though  aenrice  of  a  declaratkm  in  eject- 
ment oo  one  of  three  aereral  defendants, 
b  not  sufficient,  judgment  will  be  granted 
against  the  two.  Doe  ex  dem.  Mmrphf  ▼. 
Mmurt  and  otktrs,  176 

16.  tlie  affidant  In  support  of  the  rule  for 
judgment  against  the  casual  Rector,  where 
the  tenant  keeps  out  of  the  way,  should 
state  the  belief  of  the  deponent  that  he 
kept  out  of  the  way  to  avoid  being  served. 
D9€  dem.  Bmitem  t.  TZor.  176 

17.  Judgment  as  against  casual  ejeetor, 
where  no  one  in  the  house,  must  state  in 
the  aflUant,  that  the  party  has  absconded 
with  view  to  aroid  the  senrice,  or  at  least, 
most  swear  to  his  belief  of  it.  Doe  dem. 
Lowe  T.  Roe,  177 

18*  An  aOdanl  to  ground  a  motion,  that  the 
scnrioe  of  a  declaration  in  ejectment  be 
good,  stating  that  the  tenant  kept  oat  of 
the  WET,  Ac.  Is  Insuffideat,  unless  it  swear 
that  the  person  senring  the  declaration 
seaiched  for  the  defendant,  and  could  find 
him  no  where.    Amm.  177 

19.  Rnle  miri,  and  afterwards  absolute,  for 
judgment  against  the  casual  ejector,  where 
the  house  was  shut  up,  and  no  tenant  was 
in  ponesskm,  and  the  dechuration  was 
studc  up  on  the  most  conspicuous  part  of 
the  premiaes.    Doe  ex  dem.  Hete  y.  Roe. 

178 

20.  Rule  absolute  for  judgment  agunst  the 
casual  ejector,  where  the  senrice  of  the 
declaration  had  been  made  on  a  person 
belicTed  to  have  been  left  In  possessk>n  by 
the  tenant,  who  was  out  of  the  way,  and 
also  on  her  attorney,  and  a  letter  sent 
by  the  two-penny  post,  according  to  the 
attom^s  direction,  to  the  tenant's  last 
place  of  abode.  Anon.     179 

21.  Where  the  tenant  in  possession  is  since 
dead,  and  his  late  acnrant  is  in  posKSsion, 
the  plaintiff  had  better  endeavour  to  get 
possession ;  and  if  the  servant  who  is  in 
possession  resists,  then  treat  him  as  ten- 
ant, and  serve  the  declaration  on  him  as 
audi ;  and  if  he  does  not  then  resist,  per- 
haps it  may  be  treated  as  a  vacant  posses- 
sion.   Doe  ex.  dem.  ^ikim  v.  Roe.        179 

22.  An  acknowledgment  by  the  defendant,  of 
the  receipt  of  the  declaration,  is  not  suf- 
fident  to  entitle  the  plaintiff  to  judgment 
against  the  casual  ejector,  unless  it  be 
sworn  that  the  admission  was  before  the 
essoignday.  Doe  6cm.  Ttftdaler.  Roe.  180 

23.  Service  of  a  declaration  in  ejectment  on 
a  brother  of  the  tenant  in  possession,  is 
bad,  for  want  uf  an  acknowledgment  by 
the  tenant  that  he  liad  received  it.  Right 
dem.  Freeman  v.  Roe.  180 

24.  Rule  itiii  granted  to  make  the  service  of 
a  declaration  in  ejectment  on  the  clerk  of 
a  public  body  (the  clerk  having  been  di- 


rected to  be  appointed  by  act  of  parhs- 
ment),  good  aervice.  Tiie  afidavit  to 
ground  such  a  motion  must  not  be  entitled 
In  the  rtal  names  of  the  df  ffndants.  ./tmmu 

Vagtm 

25.  Rule  aim  granted  for  judgment  against 
the  casual  ejector,  whm  aerviee  of  the 
declaration  was  made  on  an  attorney  who 
represented  himself  to  be  the  agent  for  the 
tenants  In  possession,  and  wmild  appear 
for  them.    Jmiu  181 

26.  The  court  will,  in  the  first  instance,  only 
grant  a  rule  mim  for  judgment  against  the 
casual  ejector,  where  the  affidavitdoes  not 
swear  that  the  import  of  the  declaraticM 
was  explained  to  a  servant  to  whom  it  was 
delivered.    Amon.  182 

27.  Rule  granted  to  shew  cause,  why  the 
service  of  a  declaration  In  ejectment  oa  a 
son  of  (he  tenant  In  pmsaeiiinn  (who  mid 
that  his  father  wsn  nnablr  to  attnid  to  a^^ 
bnslneai,  and  a  snbMqiiiest  admisBon  by 
a  person  whom  the  deponent  bdicved  was 
the  wife  of  the  tenant  In  poasesmon,  that 
her  husband  had  received  it)  ahould  be 
good  service.    j4mm.  183 

28.  Judgment  agunst  the  casual  Rector, 
where  the  senrice  of  the  declarstion  wai 
made  on  a  person  who  had  the  care  of 
tenant  In  possession  (a  lonatic),  and  the 
management  of  his  affairs,  though  not  sp- 
pc^nted  by  a  regular  committee. 

N.  B.  The  rule  nut,  in  such  a  esse, 
should  be  generally  to  shew  cause,  without 
being  directed  to  any  party  in  paiticnisr. 
Doe  ex  dem.  Lord  jiyieebmy  r.  Roe.     183 

29.  Rule  aboohite  for  judgment  against  the 
caraal  ejector,  where  nue  mat  was  served 
on  the  servant  of  the  tenant  in  possesiinn 
on  the  premises,  which  were  locked  op, 
and  nobody  in  them,  except  the  aerrant, 
who  had  the  keys  of  the  premises,  the  de- 
claration having  been  served  on  the  ser- 
vant under  nearly  the  same  circumstances. 
Doe  dem.  AHtu  v.  Roe,  184 

30.  Rule  ftift  granted  for  judgment  against 
the  casual  ejector,  where  it  appeared  torn 
circumstances  that  the  parties  undentood 
the  contents  of  the  declaration,  though 
the  affidavit  did  not  state  that  it  was  ex- 
plained to  them.    Amm.  1&4 

31.  Rule  miMi  granted  for  judgment  against 
the  casual  ejector,  where  the  dcdaratioD 
was  pushed  iJirough  an  iron  grating  to  the 
defendant,  who  was  in  Newgate,  bright 
ex  dem.  Bm/kg  v.  Wrong.  J85 

32.  Judgment  against  the  casual  ejector, 
where  the  declaration  was  put  on  a  table 
before  the  defendant,  but  could  not  be 
delivered  to  him,  as  the  defendant's  sou 
prevented  the  penon  from  serving  it 
Anon.  18j 

33.  Judgment  grantixl  against  the  caswd 
ejector,  where  the  declaration  was  not 
lead  over  or  explained  to  the  tenant  in 
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posficssioii,  on  whom  it  was  senred,  but 
who  subsequently  acknowledged  that  be 
had  received  it,  and  knew  what  it  was. 
Doe  dem,  Thompson  v.  Roe.  Page  186 

34.  The  court  will,  in  the  first  instance,  on- 
ly grant  a  rule  imm  for  judgment  against 
the  casual  ejector,  where  the  motion  is 
grounded  on  an  affidavit  of  the  defendant's 
acknowledgment  that  he  had  endeavoured 
to  avoid  Uie  service  of  the  declaration. 

^HOH.  186 

35.  The  court  will,  in  the  first  instance, 
only  grant  a  rule  nui  for  judgment  against 
the  casual  ejector,  where  the  defendant's 
attorney  has  acknowledged  the  receipt  of 
the  declaration  from  his  client,  ^non.  187 

36.  Service  of  a  declaration  in  ejectment  on 
a  servant  of  the  tenant  in  possession,  the 
latter  having  afterwards  acknowledged  the 
receipt  thereof,  is  sufficient ;  but  the  idfi- 
davit  to  ground  the  motion  for  judgment 
should  state  when  such  acknoiHedgment 
was  made,     ^mm,  187 

37.  The  plaintiff  in  ejectment  on  a  vacant 
possession  should  proceed  more  regularly 
tlian  in  a  contested  possession  ;  and  if.  In 
such  a  case,  having  obtained  judgment,  he 
should  neglect  to  take  away  the  rule  be- 
fore the  expiration  of  two  days  after  the 
term  in  which  the  rule  was  obtained,  the 
court  will  not,  in  the  next  term,  assist  him. 

^JMM.  188 

38.  In  country  causes,  though  dedaratloa 
served  before  MUhakmaa  Term,  the  court 
will  permit  plaintiff  in  Hilary  Term  to 
have  judgment  against  casual  ejector. 
Doe  ex  dem.  Stott  v.  Roe,  189 

39.  Though  notice  to  appear  was  in  BoMier 
Term,  a  rule  absolute  m  first  instance  for 
judgment  against  casual  ejector  may  be 
moved  in  Trinity  Term.    Anon,  189 

40.  It  is  too  late  to  move  for  judgment 
against  the  casual  ejector  in  TrinUy  Term, 
when  the  notice  to  appear  was  in  the  pre- 
ceding AlicAmelmtu  Term,  190 

£;lection. 

See  Mahdammb,  U. 

£LEGrr. 
Ste  Set,  Fa. 

ENLARGEMENT  OF  WRITS,  &c. 
See  Evidence,  2.    Rules,  3. 

ENTRY  OF  CAUSE  FOR  TRIAL,  &c. 
See  STaiKiNo  OUT  Fleas,  &c.  3. 

ERROR. 

See  Bail,  24,  64,  65. 

1.  The  court  will  not  allow  a  party  to  enter 


up  judgment  notwithstanding  a  writ  of 
error,  unless  It  is  expresdy  shewn  that  it 
was  brought  for  delay,  Aerefore  a  de- 
claration by  the  plaintiff  In  error,  that  he 
would  plague  the  plaintiff  In  the  original 
action  as  much  as  possible.  Is  not  sufficient, 
because  It  may  be  by  other  means  than  by 
writ  of  error.     Pridham  w,  BudgHt, 

Page  191 

2.  If  a  party  declares  that  he  will  delay  a 
cause,andstatesthe  means  through  which 
he  will  delay  It,  rfo.  by  writ  of  error,  the 
court  win  compel  him  to  shew  good  caoses 
of  error.    Anon.  191 

3.  Sunday  is  not  one  of  the  foor  daya  in  the 
rule  to  appear  to  the  writ  of  9ci,/a.  fmare 
etttcmHonem.  mom,  although  it  be  not  the 
last.     Goodwin  v.  Sugar.  192 

4.  A  tci,  fa,  qumre  exttmHimtm  ikm  maj  be 
tested  before  the  return  of  the  writ  of  er- 
ror.   Breach  ▼.  Diehmm  and  atkert.      19S 

5.  Admission  bv  an  attorney's  clerit,  that 
writ  of  error  has  been  brought  for  dday, 
is  not  sufficient  to  prevent  the  writ  firom 
operating  as  a  mpertedeat,  Bygroat  t. 
BoUand.  193 

EQUITY  DAYS  IN  EXCHEQUER. 
Set  Bail,  23. 

ESCAPE. 

See  Venub,  3. 

The  jury,  in  an  action  of  debt  for  an  eacape 
of  a  person  in  execution,  most  give  a  ver- 
dict for  the  whole  debt*  Roberitm  amd 
another.  Assignee  of  CoUreli,  a  bankrupt,  v. 
T(gflor  and  another,  454 

ESTOPPEL. 
See  Landlord  and  T.  1.    Pleadino^  28. 

EVICnON. 
See  Landlord  and  T.  4. 

EVIDENCE  AND  WTH^IESSES. 

See  Abatement,  3.  Arbitration,  1,  3. 
Attachment,  2.  Fishbrt.  Cbrtio- 
RARi,3.  Master andS.1.  NbvtTrial, 
12, 13.  Pleading,  17,  32.  Stamp,  2. 
Striking  out  Pleas,  1.  Convictioit, 
4.  Bills  of  Exchange,  7.  Inspbctiov. 

1.  The  date  of  a  letter  is  evidence  agdnst 
the  writer,  that  the  letter  was  written 
where  dated,    jtnon.  194 

2.  Though  a  witness  prove  a  fact  to  the  sur- 
prise of  the  other  party,  and  though  by 
mistake,  be  was  not  croas-eiaminen,  nor 
was  any  evidence  given  to  contradict  him 
or  any  observation  made  on  his  evidence. 
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the  court  will  not  gnat  a  new  triml.    BtU 
▼.  7%oai/«Mi.  Page  194 

3.  Rok  nid  fat  new  tiiftl  gnnledy  where  a 
witness  was  absent,  and  called  upon  a 
•nhpoBnay  but  did  not  come  tiU  Jnst  as  the 
veraict  was  taken.  D^e  ex,  dem.  Clarke  r. 
TrmfmuL  196 

4.  A  ninsle  master  of  a  cstkedral  is  not  jos- 
tifled  in  even  moderately  beating  a  choris- 
ter for  sbginr  at  a  catch  dob,  thoogh  that 
riright  be  Imiirioas  to  his  performing  in 
the  eathedraL  Eridence  of  the  practice 
<tf  other  cathedrals  ncrt  admissifale*  Nno' 
wmmw.Beimeti,  195 

5.  U,  vfom  a  fidr  and  diUgent  enquiry,  an 
■ttiesffiy  witae«  to  a  deed  cannot  be 
fonady  eridence  of  his  handwriting  is  ad- 
■issiUe.  In  aceonnting  for  the  abseoee 
of  nnatteiting  witness,  or  loss  of  a  writ- 
ten InetmnMBt,  general  answers  to  en- 
wdriesy  timt  nothing  Is  known  concerning 
them,  are  sdwkrihlr  in  evidence,  but  not 
dndarathMH  as  to  particnhir  futs,  if  the 
jfmitf  makkig  Arm  is  capable  of  being 
caUed.     Zlw  ex  deas.  Johtmn  v.  J^oktmm, 

196 

6.  In  an  aetion  for  an  assault,  though  the 
defoadant  hne  wad  pleaded  a  Justification, 
he  may  eztiact  eridenoe  in  mitigation  of 
damages  on  the  ciDss*examination  of  the 
plaintiff's  witnesses.  The  plaintiff  cannot 
give  remote  conseipienccs  in  eridence  as 
spedal  damages.    Moor  ▼.  Adam,        198 

7.  The  court  relkised  to  grant  a  rule  to  ex- 
anune  a  material  witness  upon  interroga- 
tories, on  the  trial  of  an  actk>n  of  eject- 
ment, on  the  ground  that  he  was  so  ill 
that  he  eovM  not  attend.    Amm,         199 

8.  Th/t  ooort  win  permit  interrogatories  to 
be  read  on  a  trial  of  an  in^ctment  for  per- 
jury, prorided  the  defendant  consents  to 
it.    Amm.  199 

9.  Hie  court  will  not  direct  the  Master  to 
review  his  taxation,  because  he  has  al- 
lowed for  witnesses  iriiich  were  not  called. 
Aiammm  v.  Nn^,  200 

10.  The  court  wHl  not  allow  the  ezpences  of 
plaintiff's  witnesses,  brought  too  early  to 
attend  on  a  trial    Amm.  200 

11.  The  whole  ezpences  must  be  paid  or 
tendered  ton  witaess,  liring  at  a  distance, 
in  order  to  gnmnd  an  attachment  against 
Urn  for  not  obeying  a  subpsBaa.  Atkiam 
andwifkw.OatgA.  201 

12.  In  a  question  as  to  private  rights,  whe- 
ther or  not  a  place  is  parcel  of  a  sheep 
walk,  evidence  of  reputation  is  admissible. 
Daaki  r.  Lmrtt.  535 

It.  A  notice  by  the  owner  of  premises,  re- 
quiring a  per^  in  possession  to  leave  the 
premises  he  then  rented  of  the  owner  at 
LaSytlay next,  knot  oondurive evidence 
of  a  dendse  from  the  testator  to  the  party 
in  possession.  Doc  on  dem.  of  WUcodkim 
V.  l^yndk.  683 


EXCEPTIONS  IN  EQUITY'. 
See  Reo.  Gen.  29, 30. 

EXCHANGE. 
See  Mandamus,  3. 

EXCHEQUER. 
See  Bail,  23,  42.     Reo.  Gen. 

EXECUTION. 
Sat  Bankrupt,  2.    Commitment,  2.    Ii- 

REGULARITT,   10.        POUNDAGE.     WaI- 

EANT  or  Attoenbt,  2. 

J.  Where  a/.ya.  has  been  issued,  and  goods 
taken  nndcr  it  have  been  sold  for  a  pert  of 
the  debt,  a  os.  mu  for  the  remainder  csa- 
not  be  issued  until  the  sheriff  has  fiasDy 
retamed  the  /L/a.      Wibam  v.  Kimgtim, 

2t3 

2.  Rule  enlarged  for  time  Cor  sheiiff  to  re- 
turn writ,  though  there  waa  only  aflidavit 
that  a  commission  of  bankruptcy  had  is- 
sued, and  that  the  sheriff' was  foarfoldMt 
act  QJ  bankruptcy  waa  befbic  levy.    Amm. 

214 

EXECUTOR. 

A  legatee,  under  a  bequest  of  wines,  whkii 
armed  in  the  port  oiLumdam  in  a  diip, 
before  the  death  of  testator,  the  report  of 
the  arrival  of  the  ship  being  made  before, 
but  the  entry  of  the  wines  not  being  made 
un^  after  the  death  of  testator,  is  not 
subject  to  the  payment  of  the  duties,  the 
executor  being  bound  to  pay  them  out  of 
the  assets.  Sewart  v.  Vemion,  Adminis- 
trator of  Dmtom,  456 

EXONERATUR. 
^^BAii.,61,d2,  63. 

FALSE  RETURN. 
See  Setting  aside  Procekdings,  2. 

FEES. 
^^Reg.Gev.  12. 

FELONY. 
See  Bail,  72.    Ivspbction,  1, 2. 

FIERI  FACIAS. 

See  Bills  of  Exchange,  &     Commit- 
ment, 2.    Reg.  Gen.  13. 

FINES. 
fTid.  Rbg.  Gbn.  17* 
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PINES  AND  RECOVERIES. 

Ac  Red.  Gbh.  21. 

FIRE. 

Stt  Amionbe  or  Lbaib. 

FISH  (CONVICTION  FOR  KII.UNG). 

Stt  COKTICTION,  3. 

FISHERY. 

■  terenl  fishety  is,  pr^na 
/adt,  the  owner  of  tlie  mhI.  Aa  &ct  of 
parlinmeiit  mulLoriiiag  pcnoul  to  repair 
and  cleuuc  ■  nnTigablc  river,  does  not  Bii- 
thorite  tliem  to  uuke  a  puuge  to  a  new 
wharf  on  tbe  Krcr.  Pariiaidu  y.  .Viaon 
ami  amilttr.  Page  658 

FORCIBLE  ENTRY. 

Stt  Plbadimo,  18. 

FOREIGN  ATTACHMENT. 


The 


a  pi. 
within 


otfo 


kill 


reini 

r  that  the  g^amiihi 
1  tlie  juriadktitHi  or    the  mayor's 
court.    Qm.  If  it  a  not  also  neceoaary  to 
arer,  that  the  defendant,  in  action  In 
maTor'i  conrt,  had  notice  of  the  cnitom, 
and  of  the  attachment  ag«inM  garnishee. 
Tarn  ami  tmoUur  t.  tfHUami  mmJ  tuMker. 
43B 
FORFEITURE. 
Stt  Lanolokd  and  I^Airr,  3. 
FRAUD. 


FRAUDS  (STATUTE  OF). 

Stt  aDABABTBB. 

FREIGHT. 
5m  Cuartbrfabtt. 

1.  Wtiere  plunUff,  bjr  a  charterputy  d»t«d 


1st  Ma/ck,  let  to' defendant*  (Up  to 
freight,  and  by  the  ternu  of  the  charter- 
party,  UiG  phuntiff  wai  to  cany  an  out- 
bound cargo  of  goods  (  not  prohilnted 
by  reitnuDt  of  frincca),  from  Uotrpaot 
to  ^arcfiiMi,  in  Amerka,  aiid  to  brin^  b«ck 
from  Ihencc  a  cargo  for  defendant,  de- 
leodaot  paying  freight  fur  the  lame  ;  and 
plaintiff  cleared  oat  on  the  2ad  of  March 
'  '"'  a  cargo  of  aalC,  and 
ring  arrived  at  Cara- 
1  importation  of  Britiah 
{rood*  waa  prohiUled  by  an  order  imcd 
iheUtof  JfarcJ^lbeTCijdaytlM  chailer- 
party  wh  dated  i  and  aln  a  fnitfaer  onler 
proUUtiiig  the  exportation  of  gooda  to 


EngluiJ,  to  that  the  plaintiff  could  not 
unload  the  salt,  or  bring  bad  a  ca^o  o( 
rice ;  heM,  that  the  plaintiff  could  not  re- 
corer  for  fright  homewardl,  if  it  conld 
be  eMabliahed  in  cTidence  that  he  knew 
of  the  prohibition  at  the  Omeorthe  aU^t 
clcMance  Ihim  ZAxiiMgj:  The&etofthe 
plaintiff  having  each  knowledge  mnit  im- 
ceaaaiily  depend  upon  the  circaautaiKM 
ofthecaH^.  Qn.  What  wlU  amouil  to  a 
efficient  abandonment  of  »  voyaga  be- 
A  cbaftoptr^.    ffai^ 


Fi«eS50 


tween  partiea  to 

2.  A  chartcrparty, , 

■  veiael  to  freight  by  the  month,  for  mch 
time  as  ahe  ahould  betaken  up  lo  parlbnn* 
log  a  royige  from  Lamia*  ta  Pigmmlk, 


1  of  C 


back  to  £a^«i,  on  the  tenM  that  Ae 
owner*  ihonld  receive,  and  the  Mj^ten 
should  load  and  nnload  a  cargo  at  &eM- 
da,  on  indt  outward  and  homawwd  voy- 

£!,  ii  to  be  eonattiwd  to  mevi  a*  two 
tinct  Toyagea,  from  LmJan  to  Omwfa, 
and  from  thence  hack  to  Ltitim,  and  not 
aa  OM  endie  voyag*  { and  tke  veaael  hav- 


freiriit  ti>r  the  voy^e  to  Ortmmda.    Mmdt- 
TtUr.  Stmtod  Bti  mttlktr.  66< 

FRIENDLY  SOCIEIT. 
Set  PtJUMiia,  S3. 

GAME. 

J^NSWTUAL,  ID.      CONTICTIOM,  5. 

GOLDSMnnS'  COMPANY. 

Sit  COMXITMXNT,  2. 


St  Sbttih«  AiiDB  Pbogbbdihsb,  S. 

GRAVEL. 

Sa  TntNtTT  BsiKB. 

GUARANTEE. 

Stt  Sdbbtt. 


n  written  bf  a  tleik  of  the 
pl^iiff,  in  tbe  preaenee  of  tlu  deftatd- 
aut,  that  tba  defendant  had  called  to  My, 
that  he  would  be  icsponaible  for  tlie  plain- 
tiff, ii  not  a  nSieient  uadertaVing  within 
the  statute  of  frnnda.    DUimt.  Onmi^M. 
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mi  any  time.  It  not  Acontinidiig  guarmntee. 
AmOTt.  TWiwr.  Paige  205 

HABEAS  CORPUS. 

Ser  Commitment,  1.    Dbclaiution»  5. 

Bail,  66. 

The  Howe  of  Commooi  hanng  Toted  the 
detedaot  gid^  of  a  breach  of  their  pri- 
vOflfety  m  pubttihiiig  a  libel  upon  the 
Hoaee,  and  haying  cindered  him  to  be 
*^«-"-*— ^  to  Newgate  during  their  plea- 
■WBy  and  the  Spcuier's  warrant  bdng  ic- 
tnmed  Inio  tUeconrt  imon  a  kabem  carpus, 
nied  oat  br  the  defendant,  the  court  re- 
loied  to  OMfaarfe  him  oat  of  custody. 
The  writ  of  kmJemt  ctrpmt,  wliether  at 
ooauMm  law  or  nnder  the  31  C\  2,  s.  2, 
doea  not  imie  as  a  matter  of  courae  in  the 
llretiniduioe,  npon  appfication,  bat  moat 
be  groanded  opoo  amdaTit,  upon  which 
the  coort  air  to  ezerdae  their  discretion, 
whether  the  writ  shaD  or  shall  not  issue. 
Tkt  Kitig  r.  Hakkmte.  207 

HANDWRITING. 
Set  Etibbncx,  5. 

HAWKERS  AND  PEDLARS. 
Set  Conviction^  4. 

A  person  buying  books  in  sheets,  and  mail- 
ing them  op,  and  then  going  firom  Londun 
into  the  coutry  and  seUing  them,  is  with- 
in the  Hawkers  and  Pedlais*  Act,  and  is 
noteiempted  from  penalties,  as  the  mak- 
er of  the  goods.    Mooret  q,  t,  ▼.  Edwards. 

213 

HEARSAY  EVIDENCE. 

See  Etioencb,  5, 12. 

HIGHWAY. 

An  indictment  against  a  parish  for  not  re- 
pairing, will  not  be  quashed  on  an  aflUa- 
vit  that  the  way  Is  now  in  repair,  but  de- 
fendant most  plead  guilty,  and  pay  a  no- 
minal fine.    Rex  r.  lAmcembe  and  smotker, 

214 

HOLIDAY. 
See  Eebor^  3. 

HORSE  STEALING. 
See  Bail,  72. 

HOTEX.  KEEPER. 

Sembk,  an  hotel  keeper  is  subject  to  the 
same  liabilities  as  an  innkeeper,  and  be 


should  be  declared  against  as  an  innkeep- 
er.   Jomes  w.  Oebam,  Page  484 

HOUSE  OF  COMMONS. 
See  Habeas  Cobfus. 

HUSBAND  AND  WIFE. 
See  Babov  and  Fbmb. 

ILLEGAL  CONSIDERATION. 

See    CONSIDBBATION.        PLEADING,    32. 

Tbadb»  1,  2.    Orricz,  Salb  or. 

ILLNESS. 
&eBAiL,  66.    EviDBNCB,  7. 

IMPARLANCE. 

The  court  will  not  grant  a  special  imparisnce, 
except  to  nrerent  injustice.    Creak  ▼.  Ptai. 

214 

INCLOSURE  ACT. 
See  MAVDAMVSy  2. 

Indosnre  act,  anthorisng  commissifiners  to 
make  roads  throoglfr  inclosed  lands,  and 
dedaring  that  the  commonrn  of  indosed 
lands  shall  be  entitled  to  the  herbage  of 
the  roads  in  that  manner  which  the  com- 
misdoners  shall  award,  doea  not  authorise 
them  to  sell  the  herbage  by  auction,  or 
otherwise,  to  one  iodindnal  commooer. 
Rahaa  r.  Babituoiu  501 

INDEMNITY. 

See  COVBNANT. 

1.  A  bond  conditioned  to  laTe  harmless  A, 
from  an  actions,  legal  proceedings,  and 
costs,  &C.  which  may  be  the  oonseqoeuoe 
of  A*h  deliTering  orer  to  defendant  a  bill 
of  exchange,  part  of  the  proceeds  whereof 
a  third  person  is  entitled  to*  is  forfeited, 
by  payment  over  by  A,  to  such  third  per- 
son of  his  share  of  the  prooeeda,  upon  hb 
demanding  the  same,  without  his  bringing 
any  action,  and  though  A,  g^ve  no  notice 
of  the  payment  of  the  defendant.  Ker  ▼. 
MUchetk  487 

2.  Under  a  bond,  condkkmed  that  if  F.  J/. 
shall  duly  account  for  all  monies,  &c  re- 
ceired  by  him  in  plsintiff's  scirice,  as  a 
clerk ;  and  also,  that  if  the  said  /*.  Jf. 
shall  embezale,  Ac.  plaintiff's  property, 
and  shall,  within  three  days  after  proof 
thereof  repay  &c.  pluntiff  the  damage 
sustained  by  such  misbehayiour  or  misdo- 
ing, or  in  default  thereof,  if  the  defendant 
shall,  after  notice'  giTea,  make  a  fell  re- 
compence  to  plainnff,  then  the  bond  to  be 
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nud.  IV  iduntiff ,  In  order  to  render  the 
defendant  (the  auretip)  liable  for  F.  M.'t 
nol  ■cconnting,  miut  lire  tlie  defendant 
notice  UmthiF,  u  br  Ue  conitnictioD  of 
the  condition,  the  notice  moat  be  giTen  far 
F,  A/.'i  not  accountiofi,  u  well  u  for  bis 
cmbeuUng.  PUUipi  r.  Fanlfa.   Page  676 

INDICTMENT. 


1.  The  court  ii  reluctant  to  lUy  jodgment 
onanindicUnenCfbr  not  repairing;  abridge. 
TUey  will  not  Btay  it  generallj,  but  only 
till  further  order  ;  and  if  trial  oF  anotber 
iadictnient  not  procreded  in  with  all  dia- 
patrh,  judgment  will  be  given.  Rtx  r. 
IxhabUainti  rf  Ikt  Comfy  a/ S<mlitmplim. 

31  a 

2.  It  is  no  muon  for  changing  the  vnmr  in 
an  indictnieni  for  a  mnspiracv  to  dettmy 
foxes  and  other  Tcrmin,  laal  the  gcnOy  of 
the  county  in  which  ttie  indictment  waa 
found,  are  addicted  to  foxhunting.  Tke 
King  T.  Tie  At.  Joihua  Katg  anil  attolAer. 
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INFANT. 
5n  AMCNDME?rr,  1.    CogTS,  8.     PROCHCIN 


INFERIOR  COURT. 
Stt  Mandamus,  1. 


INQUIRY. 

1.  Motion  to  Kt  aaide  an  ioquiiution  fbr  fx- 
ecaaire  damage*,  matt  be  made  on  affidn- 
Tita,  to  be  prodnced  at  the  time  the  mJe  ia 
granted.  Theicfore  where  inch  a  motion 
waamadeontlw  laat  day  of  tern,  without 
affidarit,  and  the  mle  waa  ■fterwBida 
drawn  up  on  an  affldavit  awom  before  a 
}udga  in  *aeaA>B,  tba  court  in  this  term 
4&*cliarged  the  nik  with  cMta.  wmiamt 
V.  Rata.  318 

2.  It  leema  tkatanotioeofeiecnlinf  awrit 
of  inquiry  in  this  court  can  be  continued 
or  countermanded  bnt  once,  the  K.  B. 
concurring  with  C.  P.  as  to  the  pnctfce ; 
bnt  where  sertral  notices  and  counter- 
mands of  euqtury  had  been  serred,  and  at 
length  there  was  a  fresh,  and  not  a  con- 
tinuing notice  ierred,  it  was  held  that  the 
inquisition  under  it  was  regular.  Bmtgat 
r.  Unfit.  330 

INROLLMENT. 
.  »e  Corporation,  1. 


msOLVENT  DEBTOR. 


1.  tKacbarge  under  the  insolTent  debtors 
act,  53  G.  3.  c.  lOa,  does  not  bar  an  ac- 
tion of  trespass,  where  tb«  cause  of  action 
arose  befbre  the  Insolnnt  went  to  prison, 
and  the  damages  were  unliqtddaCed  belinT 
the  diacharge.     Lhfi  v.  KMt.     Page  223 

2.  AeomTnissiooer  oftfaeinsdlTenteonrthas 
power  to  bare  the  InaolTent  debtors 
brought  before  him,  by  a  rule  or  order  of, 
sad  signed  "  By  the  Conrt,"  bnt  not  if 
signed  by  the  commissiouer.     jiaom.     225 

3.  It  is  no  objection  to  a  note  giren  to  an  in- 
•olvent  debtor,  that  It  is  not  entitled  in 
tbc  court,    rivit  *.  Dai^.  23l> 

4.  An  insolTPUt  is  entitled  to  be  dUcharned. 
though  he  has  proceeded  lrrc|{ularly,  if  be 
makes  an  affidaTit  of  tgoorance.  A  re 
Jonei,  an  iosolrenL  226 

5.  A  debt  depending  upon  a  contingency  at 
the  time  of  a  par^s  discbai^  under  In- 
solTent act,  18  0. 3.  c.  52,  ts  not  tberebf 
dischaixed.— See  tbs  atatnle  of  1  Gsb.4, 
t.  119,  wbieh  has  not  be«n  refsncd  to  In 
tbiscaae,and  which  settles  the  law  on  this 
point.  HUton,  Adniiniitralris  of  JfUlm  r. 
Wi^ratt.  448 

INSPECTION  OF  DEEDS,  4c 
*«  PARrsH  AlfD  P.    QooWarkabto,  1. 

1.  Where  the  plidrtiff,  in  an  action  on  a 
deed,  haa  hsd  the  aame  taken  from  Urn 
undrr  a  iraTTaDt  against  Um  for  hlony, 
the  court  will,  on  an  aBldaTtt  of  demand 
upon  the  magistrate  and  constable,  ffirect 
them  to  give  platntitT  a  copy  to  declare 
on,  and  (o  produce  the  deeds  on  the  trial, 
pluintiff  undertaking  to  pay  elpCBcea. 
HarrU  ».  ^IdrU.  929 

2.  Rule  abM>lutc  to  magistrates  and  con- 
stables to  produce  deed  of  felon  in  dieir 
custody,  on  paying  crpencca.  2M 

3.  Rule  for  inspection  of  a  lease.  In  order  to 
obtdn  names  of  witnesses  to  snbpceuA 
tbem.     A-um.  330 

4.  The  conrt  will  confine  their  order  fcrln- 
spectdon  of  a  de«l  to  particnlar  pub  of  It. 
AcKubrfMM  ».  Cooper.  331 

INSURANCE. 
Underwritcra  are  not  eadtled  to  notiee  of 
the  part  of  ship  where  goods  are  stowed, 
whether  on  deck  or  otherwise,  though 
goods  were  (ul  nf  ntiM,  and  dlSnrnt 
freight  is  payable  according  to  the  place 
where  stowed.    Oai-ato  t.  JTihiMifi.   237 

INTEREST. 

Stt  Landlord  and  TXnant,  I. 

Court  irilt  not  grut  a  mle  to  eoapate  in- 


INDKX  TO  THE  PRmClPAL  HATTERS. 


bill  of  e: 


Biikcp  V.  Bal, 

Page  233 

2.  lateicBt  rtcoTcnble  In  ui  action  of  debt. 
Stmilt,  particularly  vbere  tbere  ii  a  co- 
Tentat  br  Interest,  and  at  all  eranti, 
mrald  be  prta  ai  damagei  for  detention 
ofthedebt.  Smi.  Tfaedemaod  of  prin- 
ce and  interett  by  tlie  decUn&in,  iadi- 
n£bk.     VtoKg  T.  /AfiK^  234 

INTBRROGATORIES. 
Stt  Btidrwck,  7,  8. 

IRISH  HONEY. 
Stt  ArviDAViT,  5. 

ntREOULARlTr. 

AfRiiMoiiAXDF.  1.  CoiTB,  I.  Decla- 
ration, 1,  3,3.    IMSOLTENT  D«BT0K,4. 


t.  Imnlaitt*  la  proee**,  on  the  groand  of 
■  TBTtaDca  Ww«m  Ihe  return  of  the  writ 


3.  When  tte  deEndant  laid  b;  until  be  re- 
wind notice  of  exeeutinc  a  vrit  of  en- 
ooinr,  and  tW  eame  witti  a  farmal  ob- 
feenon  to  tlie  dccbu>tiou  delivered  it 
MM  imi,  Ibe  court  aaid  be  came  too  late. 
U^attr  T,  tUo,  237 


to  uic  the  term  '  irre- 


I  irrwolar   i 
lOpy  of  B  wiil. 


doe  at  the  bottom  of  the  copy  of  a  writ,  i* 

not  a  ground  to  (ct  a^e  the  trrit,  bnt 

only  tbe  copy.    Uaneg  t.  BamtU,      238 

5.  No  date  to  the  notice  of  the  declaration 


6.  A  itatote,  maUng  the  procen  on  which 
the  attorney'a  name  and  date  are  not  in- 
dmed,  MWtlly  Ti»d.  It  ii  no  abjection 
to  auotioii  toeet  It  nude,  tlutithMbeea 
oudeioolate.    IttiattI  t.  Akmuler.  239 

7.  iDproper  name!  of  elerka  on  an  old  copy 
of  a  writ,  are  Inuoaterta).    jtimi.        239 

S.  Nil  rfeta  to  an  action  of  debt  on  a  jndg- 
nunt,  thuugfa  a  bad  plea,  ia  not  to  be 
tieMed  M  a  anility.    Awtm.  239 

9.  Wrong  uame  in  proceto  cured  by  an  at- 
tomey'i  undertaking  to  appear.    Ijhbii  t. 


10.  Irregnbri^  in  imnng  a 


daoMgn  a 
omitUngct 


in    original    acHM, 
IT,  catiiwt  be  objcei- 
r*gc94a 


ed  to.    .Am. 

11.  Role  to  pr  .. 

wlwre  a  perfect  issoe  waa  taken,  and  no 
oocti  pnn  where  tbe  rnle  w«a  oppoacd 
lnlbetatt«tta>ee.    jtmam.  Ml 

13.  He  order  in  the  maiKin  of  the  pi^ct 
book  ia  peremptoiy,  and  it  mmt  be  n- 
torucd  witlun  the  34  hanra  i  and  thougii 
it  be  retnnied  before  Judgment  aigned,  yet 
the  Judgment  ia  regular  if  ngned  after  tbe 
expbalion  of  the  24  bonra.  Jimimiiu  t. 
Oft.  34! 


Stt  Appear AHCB,  3. 

ISSUE  FROM  CHANCERY. 

Stt  New  Trial,  6. 

JCHNDER  OF  ACTIONS. 
Stt  Plead)  NO,  37. 

JOINT  TENANTS. 
Stt  Paamima.    Eirgthxnt,  12, 13, 14. 

JUDGMENT. 

See  AltKNDMENT,3.  Annuitt,!.  Baioi 
AND  Feme,  1.  BiLLt  OF  Exchahse,!. 
EUCTHKNT,  3S,  39,  40.  Ekrob,  1. 
Irrroularitv,  is.    Rbo.  Oen.  13. 

1.  Where  a  spedal  canae  had  been  atandin; 
in  the  paper  for  three  years,  without  uj 
appc^tment  applied  for  to  have  it  CnM. 
the  coDTt  refuted  to  give  tlie  defendant 
judgment  m  In  c*«e  of  >  oonmit.  Rutker 
t.  AnAy.  2^ 

2.  Wlfcre  Inue  Jinned,  and  there  is  a  mie  In 
enter  tbe  i*>ue,  and  notice  of  trial  ia  gireo 
in  one  and  tlie  tame  tenn,  for  theadjonn- 
ed  dtlinga  after  that  term,  and  tbe  pbic- 
llff  doea  not  go  to  trial  U  thoae  nttingi, 
Ihe  defendant  la  entitled.  In  dte  ftdknrinj 
term,  to  Jodgment  as  In  c 
nh  i  and  if  no  reMon  i«  a*  „ 
going  to  trial,  tiie  cooR  will  not  conpd 
Uie  defendant  to  accept  •  percuptuiy  ni 
dcrt^king.     Softer  T.  OuUt.  3< 

JUDGMENT  REVERSED. 
Ste  Plbadixg,  3. 

JURAT. 

Sit  Apfjdatit,  7,  B,  9. 

JURISDICTION. 
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JURY. 
See  New  Trial,  2.    Warranty. 

JURYMAN. 
See  New  Trial,  3,  II. 

JUSTICE  OF  PEACE. 

Scr  Quo  Warranto,  1.    Notice  of  Ac- 
tion.   Pleading,  41. 

jusnncATioN  of  bail. 

See  Bail.    Rbo.  Gen.    In  Pleading,  tee 
Pleading,  (>. 

KING'S  BENCH  PRISON. 
See  Reg.  Gen.  12,  4. 

KING'S  SERVANTS. 
iS«f  ABRE8T,  1,  2,  3. 

KING'S  SILVER  OFFICE. 
See  Reg.  Gen.  17. 

LACHES. 

See  Declaration,  1.    Irregularity,  \, 
2.    PRocHBiiir  Ami. 

LANDLORD  AND  TENANT. 

^r«  Bankeupt,  3.  Trespass,  1,  2.  Dis- 
tress. Pleading,  11,  16,  42.  Evi- 
dence, 13. 

1.  An  agreement  to  take  interest  on  rent  in 
arrcar,  does  not  take  away  the  right  of 
distress.     Sktrry  ▼.  PretUm,        Page  245 

2.  Manure  b  assignable  by  the  tenant, 
though  be  thereby  subjects  himself  to  an 
action.  Burbugo  and  another  y.  King,    246 

3.  Where  there  is  a  proviso  in  a  lease,  that 
upon  nonpayment  of  rent  by  the  lessee, 
the  term  should  cease,  the  lessor,  and  not 
the  lessee,  has  the  option  of  determining 
the  lease  upon  the  breach  of  such  promise. 
Eeidy.Patsomt.  247 

4.  In  a  breach  of  covenant  on  defendant's 
demise  for  not  having  title  to  demise  for 
the  whole  of  the  term  demised,  whereby 
plaintiff's  aasi^fnee  of  the  lease  was  evict- 
ed, and  plaintiff  put  to  costs  in  an  action 
against  him  fay  such  assignee  for  such  evic- 
tion, plaintiff  must  shew  who  evicted  the 
assignee  ;  and  merely  stating  that  a  third 
person  was  seised  in  fee  of  the  premises ; 
and  that  the  assignee  was  evicted  generally, 
is  not  sufficient.  Stmble.  Under  the  word 
**  demise,"  the  lessee  may  maintain  an 
action  of  covenant  against  the  Icfsor,  for 


not  having  sufficient  power  to  demise  for 
the  whole  term,  whereby  pkdntiff  was  put 
to  ezpence  in  procuring  a  better  title  for 
whole  term.     Frtuer  v.  Skey  and  oiheft. 

Page  416 

LEASE. 
See  Pleading,  16. 

LEASEHOLDER. 
See  Bail,  47,  48. 

LEGATEE. 
See  Executor. 

LESSOR  AND  ASSIGNEE. 
See  Assignee  of  Lease. 

LESSOR  AND  LESSEE. 
See  Landlord  and  Tenant.  Banxrupt,  3. 

UBEL. 

See  Criminal  InporiAtiok,  1.    Habeas 
Corpus.    Plbadino,  L 

LIEN. 

A  dyer  has  a  lien  upon  an  artide  delivered 
to  him  to  be  dyed,  only  for  the  particnlar 
price  of  dying  that  artble,  and  not  for  bis 
general  balance.  Bennetir.Jokmtem,    455 

LIMITATIONS  (STATOTE  OF). 

See  AMBNDBfBlfT,  7. 

Subsequent  admission  of  having  committed 
a  trespass,  will  not  take  the  case  out  of  the 
statute  of  limitations.    Hurst  v.  Parker. 

249 

LORDS'  ACT. 

See  Prisoner. 

LUNATIC. 
See  Bail,  61.    Ejectment,  S6. 

MAGISTRATES. 

See  Justices  of  Peace,    Mandamus,  13. 
Notice  of  Action. 

MAJOR  OF  TOWER. 
See  ASREST,  2. 

MALFEAZANCE. 

See  Master  and  S.  2. 

MALICIOUS  PROSECUTION. 
See  Pleading,  15. 


7:v.$ 
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MANDAMUS. 
Sev  Insprction,  1, 2.    Parish  and  P.  1. 

1 .  TIic  Court  of  King's  Bench  will  not  in- 
terfere by  nuttufmnti*  to  compel  n  court  of 
inferior  jurisdiction  to  grant  a  new  trial 
in  a  cause  before  it,  in  which  alleged  in- 
justice has  been  done  to  one  of  the  parties. 
Rxparte  MurgoH.  Page  250 

2.  MandewMt  granted  to  the  commissioners 
of  an  inclosiirc  act,  to  inquire  if  there  it 
any  modus,    ^nom.  251 

3.  In  a  motion  for  a  mandamus  the  court  will 
not  grant  the  writ  where  discretion  was 
giren  to  the  commissioners  and  they  had 
exercised  it,  and  no  ground  be  shewn  that 
they  have  done  it  wrongfully.  "  Shall 
and  may*'  arc  only  imperative,  when  the 
cause  is  for  the  public  good  or  benefit. 
«  Exchange*'  imports  eqiuiity  of  interest. 
Brx  ▼•  CommiMtoHen  of  the  Ftockwold  In^ 
domre,  251 

4.  MumUamu  refused  to  be  directed  to  a 
dean  to  licence  a  second  curate,    jtmn. 

253 

5.  MoHdaMMt  lies  to  clergyman  to  replace  a 
clerk  of  the  paririi.  The  affidavit  for  the 
mandamut^  should  state  that  the  clerk  was 
appointed  for  life,  but  it  is  not  absolutely 
necessary,    jtmm.  254 

(>.  A  wumdamuM  to  the  archdeacon  to  swear 
in  the  churchwarden,  duly  elected,  abso- 
lute in  the  first  instance,    jtntm,         254 

7.  If  one  parisli  officer  applies  for  a  numda- 
WMM  agaiust  another,  to  concur  in  rate,  yet 
writ  must  be  against  both,  as  well  against 
the  applicant  as  the  other,    jinon.       254 

8.  MandamMt  to  the  churchwardens  to  deli- 
ver a  vestry  book  to  the  vestry  clerk,  re- 
fused.   Anon.  255 

9.  Mandamut  to  deliver  up  the  keys  of  a 
church,  refused.    Amm,  255 

10.  Rule  mti  for  a  mandanuu  to  pay  poor 
rate,  though  defendants  had  had  distrain- 
able  goods,  it  being  sworn  that  the  goods 
were  fraudulently  scized,And  that  the  parish 
would  be  driven  to  try  an  action  on  the 
ground  of  the  fraud.  Res  v.  The  Company 
of  the  Proprieiort  of  Margate  Harbour,  256 

11.  The  court  refused  to  fix  any  day  for  an 
election,  on  a  mandamus ;  they  left  it  to  the 
proper  officer.  Bex  v.  The  Mayor  of 
Bridgwater,  256 

12.  Court  will  grant  rule  absolute  in  tlic  first 
instance,  where  a  mayor  holds  over,  or 
where  actual  vacancy  occasioned  by  death. 
Bex  V.  Mayor  of  Truro,  257 

13.  Mandamus  to  magistrates  to  summon 
person  for  not  paying  poor  rates.     Anon, 

257 

14.  Mandanuu  to  dismiss  an  appeal,  refused. 
Bex  V.  Juxtices  of  Wilts.  257 

MARKSMAN. 
See  BaiL|  37,  38. 


MARSHAL 
•SiwRBG.  Gew.  4. 

MASTER  OP  CRDWN  OFFK I 
See  Reg.  Gew.  6. 

MASTER  AND  SERVANT. 
See  Evidence,  4. 

1 .  In  order  to  maintain  an  action  for  n 
tion,  the  daughter  must  be  the  fa 
servant ;  and  tliough  he  receive  p: 
her  wages,  and  Mhc  is  under  age, 
she  is  not  his  servant  he  «*annot  mn! 
the  action.     Carr  v.  Clnrkr,  Pa« 

2.  Master  liable  for  accident  in  conscfi 
of  chain  stay  of  cart  breaking  when 
ran  avray,  and  damage  was  done  ft 
negligence  in  not  having  the  tackle 
TFelsh  V,  Ijturence, 

MAYOR. 
See  Mandamus,  12.    Quo  Warrani 

MAYOR'S  COURT. 
See  Foreign  Attachment. 

MEMORANDUM  TO  DECLARATI 
See  New  Trial,  7. 

MERCHANTS. 
St€  Bills  of  Exchange,  1 1 . 

MESNE  PROFITS. 
See  Trespass. 

MISDEMEANOUR. 
See  Certiorari,  1. 

MISDESCRIPTION. 
See  Bail,  14. 

MISJOINDER. 
Si^  Pleading,  27,  36,  4:^. 

MISNOMER. 

Si^  Abatement,  4.  Attachmeh 
Bail,  13.  Pleading,  33.  Pro 
1,7. 

MODUS; 

Sec  Mandamus,  2. 

MONEY  HAD  AND  RFXTEIVEl 
The  plaiutiff,   to  recover   his    sibarc 
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fftiikt*  from  a  stake- holder,  must  8bcw  liis 
t>xiict  proportion.       Robmm   r.   jlndrade* 

Paftc  26S 

MONEY  LENT. 
5re  Pleading,  27. 

MONEY  PAID  INTO  COURT. 
Set  Bail,  1. 

MONOPOLY. 
See  Criminal  Information,  2. 

MORTGAGOR  AND  MORTGAGEE. 

Iviili!  in*antecl  for  delivering  ap  mortgage 
deeds  on  payment  of  debt,  interest,  and 
coKts,  in  an  action  of  corenant.    Anotu 

264 

MOTIONS. 

See  Affidavit,  2.    Inquiry,  1.     Reo. 

Gen.  27. 

1 .  A  nilc  once  disposed  of  after  fill]  argu- 
ment, cannot  be  opened  again  upon  a  sng- 
gcstiou  tliat  new  matter  has  since  come 
to  the  knowledge  of  the  partv,  wbieh 
would  alter  the  decbion  of  the  court. 
PhiUips  V.  We^man,  265 

2.  The  court  will  not  grant  a  second  rule  to 
set  aside  an  award,  when  a  rule  for  that 
purpose  has  already  been  dischaiged.  In 
re  HeUyer  and  Snook.  265 

3.  The  court  will  not,  at  the  close  of  the 
term,  grant  a  rule  nisi  to  shew  cause  at 
chambers,  where  the  party  could  have 
come  earKer.    jintm.  266 

MUSIC  MASTER  OF  CATHEDRAL,  &c. 
See  Evidence,  4. 

NAVIGATION  ACT. 
Set  FiSHEBT. 

NEGLIGENCE. 
See  Master  and  Sebvant,  2. 

NEW  TRIAL. 

See  Amendment,  6.      Evidence,  2,  3. 
Mandamus,  1.    Warbanty. 

1.  A  client  is  bound  by  the  conduct  of  his 
advocate,  and  the  court  wiU  not  grant  a 
new  trial,  on  the  ground  that  the  witnesses 
were  not  examined  by  counsel,  according 
to  the  request  of  the  attorney.  HtUly. 
Siotkard.  267 

VOL.  11. 


2.  An  adnii.ssion  by  jurymen,  made  after 
they  have  separated,  though  on  tlic  day  of 
trial,  is  not  a  sufficient  ground  for  a  new 
trial.    Davix  v.  Tnyhr,  Page  268 

3.  New  trial  granted  on  terms  that  costs 
should  abide  the  event,  where  verdict  of 
jury  was  perverse.  Hodgtony.  Barvis,  268 

4.  Tliat  indictment  for  perjury  found  against 
witnesses  who  gave  evidence,  is  no  ground 
for  court  to  grant  new  trial.  Pott  v.  Par- 
ker.  269 

5.  ^t^fr  trial  for  defendant,  on  affidavit  of 
surprise,  and  on  terms.  Greatwood  v. 
Sims,  269 

6.  Where  an  issue  was  from  Chancery,  the 
motion  for  a  new  trial  may  be  made  In 
this  court,  the  judge  on  the  trial  having 
givcu  leave  to  move*  Hohocrtkif,  v. 
Richards,  270 

7.  New  trial  granted  on  payment  of  costs 
where  plaintiff  was  nonsuited,  on  the 
ground  that  there  wa»  no  apecial  memo- 
randum, and  the  writ  was  not  in  court  to 
prove  the  commencement  of  the  action, 
and  the  cause  of  action  accrued  after  first 
day  of  term.    Smithy,  Cuff:  271 

8.  Contradiction  of  witne^^ca  is  not  alone  a 
sufficient  ground  for  a  new  trial,  although 
the  judge  directed  the  jury  contnury  to 
their  finding.     Sjrrague  v.  MiekeU,       271 

9.  Defendant  cannot  move  to  enter  a  non- 
suit, unless  leave  be  given  at  the  trial » and 
can  move  only  for  a  new  trial.  Bat  if 
the  judge  reftned  leave  at  the  trial,  be- 
cause he  thought  it  would  bcuiaecesiary, 
he  will  put  the  party  on  the  9ame  footing 
as  if  the  leave  had  been  given  at  the  trial. 
Gaiety,  Ryan*  271 

10.  When  a  bill  of  exceptions  has  been  ten- 
dered, the  court  will  not  grant  a  motion 
for  a  new  trial,  unless  the  bill  of  excep- 
tions has  been  abandoned. '  SeiMe^  A 
conveyance  of  land,  in  order  to  gM  a 
qualification  to  sport,  Is  valid,  and  OMb- 
vcys  a  qualification.  Doe  dem.  RtAem  r. 
Roberts,  372 

11.  After  a  verdict  for  th^  defendant  in  a 
penSl  action,  the  court'  will  not  grant  a 
new  trial  where  the  ven!i<^  was  contrary 
to  the  judge's  direction,  and  founded  on  a 
mistskc,  if  tiiere  has  been  no  miscoodnct 
in  the  jury.   Ramston  v.  Etteridge,        273 

12.  Where  lands  were  granted  in  the  occu- 
pation  of  a  particular  person,  who  had 
been  dead  two  years  befbre  the  making  of 
the  ^raut,  and  the  jury  found  that  the  in- 
tention w^s  to  grant  certain  lands,  but  the 
words  were  not  sufficient  to  express  that 
intention,  the  court  held  the  veidict  right. 
When  extrinsic  evidence  is  admissible  to 
explain  a  deed.    Beaumami  v.  FUtd,    275 

13.  Affidavits  of  fincsh  facts  are  not  in  gene- 
ral admissible  in  criminal  cases,  on  a 
motion  for  a  new  trial;  unless  there  was 

3  C 
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acli  ai  a  omgiMrate,  lbi«gU  wbal  ^uioa 

trial.    ASdsnti  of  iha  iluth  of  a  pcnion 

u  not  ilricUy  within  tbe  acope  of  his  o(- 

may  <M  rcceiTed  to  nrcount  for  hii  nol 

NOTICE  OF  BAIL. 

i*.  Thong*  the  conrt  will  not  ^act  a  new 

£kBau.,  lf>,  16,  19.  26to33,fi9. 

Irial  on  an  indklnienl,  where  the  wrdirl 

»»  prea  fat  Ibc  defeKdaut,  r<^  it  will 
(lay  ikr  enlty  of  jiidoincnt  on  a  fonner 

NOTICE  IN  EJECTMENT. 

Sit  Ejectmekt,  3  to  10,  *c. 

NOTICES  FOR  OTHER  PURPOSES. 

NEGLIGENCE. 

5«  Bills  or  Exchahoe,  3.      I»«oiii 
I R  neon  LABI  TT,  5.  Piioces»,1,7.  Sdw 

««  PH*l>INO,  17.      MaITER  JIND  8ERT. 

TT.     \llDF.MSfm,2.    ToSiuIT,«tE. 
DBKCE,  II. 

NIL  DEBET  (PLEA  OF). 

NUISANCE. 

jKlRltBfiULAHItr,  8. 

Ae  IKDICTMENT. 

NON  EST  FACTUM. 

NUL  TfEL  RECORD. 

Str  CoTEMANT.     Set-off. 

Srf  AVSKDMEKT,  S. 

NONFEAZANCE, 

OFFICE  (SALE  OF). 

£er  Pl.EAPINr.,17. 

Tbe  offira  of  private  secretarr  does  not  fi. 
irithio  tbe  racaninB  of  the  5  *  0  «*». 

NONJOINDER. 

So  an  as^ment  of  "H  offie«  -toli  U 

5«AB«TI»i«irr,  1.    PLE»DiNo,40. 

be  taken  to  mean ,  of  an  office,  thai  ma 

NDH  PROS. 

Set  AFPBARaNCE,  i.      r.^VNDAOE, 

ftFFlCER. 

Bpforc  Uio  defendant  enn  sign  judgment  of 

5,,     i:nNSTABLt.—  PABlfcH,      .«     M*M" 

[iJy.  as  of  the  term  in  whicb  ihc  judgment 

in  signed;  but  vberc,  alVr  repcali'd  nn- 

ORDER  OF  JUIXJE. 

witboDt  cffucl,  and  after  orders  ohtniDcd 

5-tB<il,2(I.     Flf.adinu,  ;t. 

ORDER  OF  SESSION. 

a  rale  to  reply  aa  of  the  Irrni  in  which 

judgineut  was  ligne,],  the  court  refuted  lo 

The  biudiiiK  nn  .ipprentiee  lo  a/.mr  lenri 

set  aside  the  proccedingB  olhrrwisc  than 

void.     Wlicni  only  one  qiiesluin  is  su 

on  the  IcmiH  of  tlie  costa  belog  costs  in 

milled  to  llic  Court  of  Kings  BenrI, 

the  cnUBC.     Brook  v.  iourtBcr.              3H3 

tlie  acssions,  the  court  will  not  looiid 
any   other   qacalionB.     liri  v.  Gwiffti 

NON  RESIDENCE  (ACTION  FOn). 

21 

«n  Venue,?. 

ORIGINAL,  PROCEEDINGS  BY. 
Set  Co«TS,  3. 

NONSUIT. 

AVe  AMEITDMENT,    7.        JUDOMEJIT,    I,    2. 

OVERSEERS. 

NewTrtal,9. 

1.  AcommitmenlunderSOC.  3,  e.  49,  s 
n(  the  Intc  overseers,  for  not  deli»erii¥ 

NOTICE  OF  ACTION. 

the  parish  hooka,  shoald  spcri^  wbal 

SieTvUNrwE  Act,  2. 

boohs  are.      Crowr  v.*Vr«/rr.             ! 
2.  Orerseer,  who  bas  been  coniiiuUsd 

A  mtRiatrate  is  cotiUpi)  to  noUce  of  nttion 

BOl   delivcrinj;   bii  accooot.   and  pafi 

under  the  21  On.  2,  c,  44,  a,  1 ,  vbea  be 

over  lilt  balance  due,  may  be  diacbai^ 
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if  he  hare  become  bankrupt  and  obtained 
Ilia  certificate,  although  he  became  bank- 
rupt before  the  expiration  of  the  year  for 
which  he  acted.  Hex  v.  7\icker,  overseer 
of  the  parish  of  Marhmt,  Detmukire, 

Page  286 

PAPER  BOOK. 
Set  Irbegularitt,  12. 

PARISH  AND  PARISHIONER. 
5«e  Mandamus,  7. 

1 .  A  parishioner  has  no  right  to  inspect  pa* 
rish  books  for  the  purpose  of  gaininff  in- 
formation which  may  lie  uscfol  to  him, 
with  a  view  to  support  bis  claim  to  an  es- 
tate in  the  parish,  and  therefore  the  court 
refosed^a  mandnrnw  for  that  purpose.  The 
King  V.  Small/nece  and  othert,  288 

2.  Rule  for  an  inhabitant  of  a  parish  to  in- 
spect the  parish  books,  may  be  absolute 
in  the  first  instance.    Anm,  290 

PARISH  BOOKS. 
See  Overseers. 

PARTIES  TO  ACTION. 

See    pARTfTCRS,    2.         EJECTMENT,     I,    2. 

Sbttino  aside  Proceedings,  I.  Tres- 
pass, 1,  2. 

A  party  cannot  be  both  plaintiff  and  defend- 
ant in  an  action  at  law ;  and  therefore 
where  phiintiff  sued  as  executor,  and  de- 
fendants pleaded  that  the  promises  in  de- 
claration were  made  jointly  with  pUintiff, 
the  court  held  this  a  good  plea  in  bar  of 
the  action.  A  plea  in  abatement,  in  pro- 
ceedings  by  bill  in  the  K.  B.  concluding 
with  prayer  that  declaration  be  quashed, 
is  bad.    Mo^ait  emd  anoiker.  Executors  of 

.    Ppyniittgr,  V.  ^an  MuUingen  mmd  oikers. 

539 

PARTNERS  AND  PARTNERSHIP. 

See  Bills  or  Exchange,  2, 3, 11.   EiECT- 
MENT,  12.    Pleading,  3/. 

1.  If  an  indenture  of  partnership  for  a  term 
of  years  oontaiRS  a  proidso,  that  cither 
paity  may,  if  he  be  desirous  of  quitting 
the  trade,  determine  the  partnership  by 
giving  six  months  notice ;  he  cannot  dis- 
solve the  partnership,  and  then  set  op  a 
trade  elsewhere,  bet  must  either  continue 
the  partnership,  or  entirely  give  up  such 
trade.     OMforv.  WaOMgUm.  451 

2.  The  payroeflt  of  money  to  defendant's 
use  by  a  sofvent  partMr,  out  of  his  sepa- 
rate property,  after  the  btnkmptcy  of 


his  partner,  in  pursuance  of  a  oontnct 
made  before  the  bankniplcy»  may  be  taed 
for  in  the  name  of  the  solvent  partner 
only,  without  joining  the  assignees  of  the 
bankrupt  partner.  And  where  the  pl^« 
tiff  and  the  bankrupt,  before  the  bank- 
ruptcy, being  partnmhip  brokers^  eibct- 
ed  an  insurance  for  defendants,  and  the 
receipt  of  the  premium  was  acknowledged 
in  the  policy  at  the  time  of  eflteCing  suck 
insurance,  but  which  was  not  In  hiet  paid 
until  after  the  plaintirs  partner's  bank- 
ruptcy, by  the  plaintiff,  out  of  Us  own 
separate  property,  the  principal  insnred 
was  held  liable  to  the  solvent  partner  only. 
TfuKkery.  Shepherd  amdoihen.    Fsge  652 

PAUPER. 
See  Sessions. 

PAYMENT. 

A  direction  by  a  debtor  to  his  bankers,  who 
were  indebted  to  lum  in  a  larger  amount, 
to  place  to  the  credit  of  his  creditor  (who 
was  a  debtor  to  the  bankers),  for  goods 
sold,  a  sum  of  money,  so  as  to  make  the 
same  as  a  bill  at  one  month,  which  the 
bankers  consented  to  do,  but  who  only 
considered  it  as  a  payment  to  be  made  at 
a  future  dav,  does  not  amount  to  a  nay- 
ment;  andina  caseof  this  natue,  wiure 
the  bankers  became  bankrupts  before  the 
day  on  which  the  cre^  woidd  ei^^,  it 
was  held  the  debtor  was  not  ^Usdiaiged 
by  such  payment.  Peddtr  and  olhert  v. 
Watt  and  another,  619 

PEDLARS. 
See  Hawkers  and  Pedlars. 

PENAL  ACTION.  • 

See  New  Trial,  U.   Setting  aside  Pro- 
ceedings, 1.    Vex  01,7. 

PERFORMANCE. 
See  Pleading,  43. 

PERJURY. 
See  New  Trial,  4.    View. 

PETITION. 
5e«R£G.OEN.28. 

PLEADING. 

5mBailBond,2.  Dbclaratiom.  Rrxcr- 
xent,  7,  9.  Evidence,  6.  Imtbrbst, 
2.  Ieregulartty,  8.  New  Trial,  7, 
14.  In  EQUITY,  Me  Reg.  Gen.  29.  Set- 
off, 2.    Replevin. 

I.  The  declaration  having,  in  the  first  snd 
3c2 
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wcood  coiiaU,  iltc^l  "  the-  roiupwiiiK 
and  publithinr  of  twDlibeli,"  Ihe  defend- 
ant,  in  hi*  pctM  of  jiutHicHlkiii,  ilatcil 
'*  IhM  tlir  libeli  to  Mt  forth  wtre  one  uJ 
the  ume  mppowd  libel.  Rod  not  other  or 
dlHtrcDt  tuppoMil  libelit"  held  oa  de- 
miRTer,  that  tbc  plni  were  bwl  oa  thii 
gnmnd.  Edmmdi  v.  f/'allir  nrf  mtalktr. 
Pase2Ul 

3.  If  a  dcfendaat  obtatni  learc  ta  ameod  hiii 
pleading  on  pajnwntof  coat*,  itdocinot 
■ceo  to  be  a  nffnanniji  lerm,  under  (lie 
irordi'ninaltetnMii'lhBtheahouldbe  pre- 
parad  to  go  to  trial  at  the  eoniing  ultings 
after  the  Ihentenb 

3.  After  the  delimdant  bad  obtainril  an  or- 
der lor  itajlng  procecdingt,  upon  paying 
the  debt  and  coM,  which  bad  been  taxed, 
and  haTiUft  aftenrardi  abandnncd  ihc  or- 
der, he  pleaded  a  jndgmcnt  rrrnrcred; 
the  court  held  llut  Ihi:  plaiDdfTwai  at 
liberty  to  tlgtt  judgment,  the  plea  filed 
being  a  fraud  upon  the  indge'a  order. 
HOlv.Bylmtt.  292 

i.  \  general  demnrrer  mnit  be  delivered  i 
filing  will  not  do;  and  the  plaintilT  maf 
sign  JiiditmeDt  wbcn  it  has  been  only  filed. 
TVkjt  r.  Oawipinyi,  2!IS 

5.  The  pie*  Oi^ait  aiMKulraril  muit  bv 
dcliverad,  and  not  filnl.    Knt  v.  Muni. 


Ac.  ^fendant  demtKd  the  /r>ru  w  fw  to 
ptaintilTt"  and  replication,  "  that  long 
befiire  the  uU  time  when,  &c.  to  wit,  on 
Ac.  at  &C.  defiUHlant  did  not  dcinlM! 
Mai/i>  rt  Jiirma,"  on  demurrer,  that  the 
replicBlion  contained  an  iDiinalcrial  tra- 
TCTM  and  negatirc  pregnnnt  i  held,  that 
tbc  wordi  "  Iwfbre  the  saiil  time.  Sit." 
were  the  material  part  of  tbc  travrne  ; 
and  proof  of  a  demue  at  any  tiiue  before 
tbe  (liitreM,  wonM  miiiitaiii  the  action ; 
nml  that  tbe  day  anil  place  lubaequenll; 
mriitioned  ^re  imnialcrial  ;  nnd  that 
cnniieqiienlly  tbe  replication  wai  sufficirnc. 

7  llic  allegatton  of  a  right  at  common  for 
all  the  partT'a  cattle,  lanml  and  ctmchmt, 
ia  tnppurted  in  eTldence,  although  the 
common  ia  not  mfficient  to  feed  all  the 
cattle  for  any  length  uf  time.  Willii  r. 
JT'arJ.  237 

K.  The  plaintiff  may  auggcst  bnncbei  in  an 
action  on  a  bond  (B  and  9  >fM.3.  c.  11, 
a.  8,]  at  the  oondtuion  of  hla  replication. 

Hamfhttf  T.  atgif.  ayti 

'J.  Wbcre  a  declaration  contained,  beridea 
tbe  ninal  money  counti,  the  IndMlalui 
nnd  fiianhiiii  mmit  oounli,  for  Work  and 
labour  ai  an  attorney,  and  two  limiUr 
counti  for  woik  and  labonr  generally,  the 
wurt  rticned  it  to  Ibe  Maatcr  to  atiikc 


out  the  latter  for  anperfluity,  bcfoic 
iune   waa  made  np.      (lairtf  t,  Strnu 

to  lel  out "" 

11  deliTery  ii 
tuSdent  arerment  of  nonpayment  c 
biU  accepted,  payable  at  W.  K.'a,  li<  ■< 
that  It  waa  preienled  at  their  booK,  wi 
out  ibewing  it  wai  to  him.    Gilti  r.  Bn 

1 1.  Plea  of  diatrcu  taken  to  artion  for 
and  occnpatfam,  no  answer,  unless  its 
bow  long  ittaiiied,  or  that  it  was  leg: 
taken.    Dttt  *.  EilmMmJt. 

13.  Plaintiff  in  eJeetmeDt  pcrmtttrdtoanii 
his  declaration  on  payment  uf  costs, 
adding  a  new  count  on  another  dcm 
after  dirco  terms  had  elapsed,  nnd  tbe  i 
had  been  made  up  and  carried  tn.  Dt 
dem.  of  ZleoHtaMil  *.  jtrmilmgi. 

13.  Aum^pHI  on  sevcnl  proo^sea.  Plei 
the  whole  declaration,  that  a  pipe  of  w 
was  given  in  astil&ction  of  Qic  causi 
action,  held  bad  mi  special  demnn 
H^nm  V.  TiAmnliit  anil  iiaaHrr. 

U.  The  taking  a  debtor  in  czeciiUxn  u 
judgment,  may  be  replied  to  a  plea  of : 
off  on  foch  judgmcnL     Tmylor  y.  Wai 

1&.  Falsely,  malicinutly,  and  without  : 
probable  cause,  procuring  the  warrani 
a  Justice  to  sairch  the  premises,  and 
prebend  the  persiHi  of  ^.  on  auapicioi 
frlony,  and  then^bv  ciuiiing  hi*  prem: 
to  be  searched  and  bis  penon  impriaiia 
is  properly  the  snbject  of  an  action  of 
case,  nnd  not  treapass.  A  poaltin:  as 
that  a  felony  i»  actually  committed,  Ik 
neccaury  to  justify  a  magistrate  in  c:n 
iug  hit  warrant  to  search  the  premises) 
opprvhend  the  person ofa  party  sUKprc 
of  fclony  ;  null  though  it  may  be  Irrnii 
in  the  magiitnite  to  grant  an  illi'gal  w 
rant,  yet  an  action  on  the  cake  may 
■npporteil  agaiott  the  penion  who  ooi 
and  procures  such  warrant  to  iaaue,  if  i 
done  maliciously,  and  without  msona 
or  prababte  cauiiA.  EIkc  v.  Smith  (if 
Tor).  : 

11.  A  declaration  in  corenant,  at  tlie  suit 
the  eiecotor  of  s  termor,  fbr  n  breach 
curcnant  after  the  death  of  tbe  term 
ihoald  state  tbe  tennor'i  intereat  and  t 
in  the  prcmiaei ;  and  where  a  declant 
stated  thtl^.S.  demised  premiaes  to 
testator  of  the  plwntlff  (n*.  the  term 
without  suting  that  A.  M.  waa  aosed 
fee,  or  of  any  other  estate),  and  that 
plaintifTs  testator  demised  them  to  C. 
and  stated  a  breach  of  eaTeoast  al 
plaintirg  tesuior's  death,  It  was  held  \ 
Where  a  lessee  has  power  to  rrnew 
term,  upongi 
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hh  preparing  a  fresh  lease,  &c.  be  cannot, 
though  he  give  notice  of  such  his  intention, 
demise  the  premises  to  another  party  be- 
yond the  expiration  of  tlie  first  term,  un- 
less be  prepare  such  fresh  lease,  and  get 
it,  or  endeavour  to  get  it  executed. 

An  executor  of  a  lessor,  tenant  from 
year  to  year,  may  declare  for  a  breach  of 
covenant  in  a  lease  for  tirentv-one  years, 
granted  by  the  lessor,  though  the  breach 
was  committed  after  the  lessor's  death. 
iliac Aay,  Executor  of  Dutmo,  y,  Mackreth^ 
Adminbtrator  of  Shelly ,  Assignee  o(SheUy. 

Page  461 

17.  In  an  action  against  an  attorney  for  non- 
feaxance,  in  not  looking  sufficieutly  into  a 
title,  it  is  sufficient  to  state  that  he  was 
retained  as  attorney,  without  stating  the 
consideration.  If  diligence  would  have 
been  ineffectual,  the  defendant  must  prove 
it  If  declaration  state  the  defendant  was 
an  attorney  of  a  particular  court,  the  plain* 
tiff  mwt  prove  it,  though  the  defendant 
put  in  his  plea  as  such.  Bourne  v.  Dig/fks 
and  Oiiotktr,  311 

18.  An  averment  in  an  indictment  for  forci- 
ble  entry,  mcrcU  that  the  prosecutor  was 
"  seised,*'  is  sufficient  to  found  an  appli- 
cation for  a  writ  of  restitution ;  and  it 
need  not  be  shewn  by  prosecutor  that  he 
still  continues  seised.  Rex  v.  Dillon  amd 
otheri,  314 

19.  Tres|%a88  for  driving  against  plaintiff's 
cart ;  It  is  an  immaterial  allegation  who 
was  riding  in  it.     Howard  v.  Peete,      315 

20.  The  first  count  of  a  declaration  in  cove- 
nant, for  not  performing  an  award,  by 
paying  money  awarded  ;  second  count, 
for  revoking  power  of  arbitrators.  Plea 
to  first  count,  revocation  by  deed  of  the 
authority  of  the  arbitrators  before  they 
made  their  award  :  held  on  demurrer,  that 
thu  plea  was  a  sufficient  answer  to  the 
breach  of  covenant.  The  second  count 
was  on  demurrer  held  sufficient,  on  the 
ground  that  an  allegation,  that  the  defend- 
ant by  deed  revoked  the  arbitrator's 
power,  imported  an  effectual  revocation, 
and  therefore  imported  that  the  arbitra- 
tors had  notice  of  the  revocation.  Manky 
Executor  of  frm.  Qwinlam^  v.  BuUelL   316 

21.  Counsel's  signature  to  ple^  must  dis- 
tinctly appear  at  the  foot  of  the  plea,  as 
wt'U  as  in  the  rule  to  plead  several  mat- 
ters.    Grtmi  andolken  y. .         319 

22.  Where  there  is  a  special  agreement,  and 
it  is  conditional,  the  plaintiff  must  declare 
specially ;  and  if  the  plaintiff  affirms  that 
the  agreement  was  cancelled,  he  must 
prove  that  it  was  acquiesced  in  by  the  de- 
fendant.    DavU  V.  yichol*,  320 

23.  Debt  on  a  l>ond  given  to  plaintiff  as 
treasurer  of  a  friendly  society.     Pica  that 


the  rules  of  the  society  had  not  been  duly 
confirmed  at  sessions,  pursuant  to  33  (7.3. 
c.  54  ;  held,  upon  demurrer,  that  the  plea 
was  bad.    Jonet  v.  Woollam,        Page  322 

24.  lliough  the  original  action  was  for  da- 
mages, it  is  not  demiurrable  in  a  replica- 
tion in  scire/acias  against  bail  to  pray  judg- 
ment of  debt  and  damages.    Roe  v.  Roe. 

322 

25.  A  plea  jmis  darrien  amUmumee^  of  a  re- 
lease by  one  of  the  lessors  of  the  pbdntiff, 
is  bad  on  general  demurrer,  and  the  court 
would  not  give  leave  to  amend.  Doe  ez 
dem.  Bjfne  v.  Brewer,  323 

26.  A  contract  to  satisfy  a  debt,  by  providing 
a  cargo  of  wine,  mnst  be  declared  on  spe- 
cially ;  and  an  action  will  not  lie  for  the 
old  debt,    //oppe,  Executor,  v.  Symonde. 

321 

27 .  In  general,  assignees  of  a  bankrupt  can- 
not lend ;  but  as  they  may  lend  under  ctr- 
cumsUnces  by  the  5  G.  2,  c.  30,  s.  32, 
counts  may  be  joiued  for  debts  due  to  the 
bankrupt,  and  for  money  lent  by  the  as- 
signees as  such.      Rickardton  v.  Oriffim, 

325 
2B.  Covenant  not  to  release  a  bond  assigned 
bv  defendant  to  plaintiff.  Breach,  that 
plaintiff  commenced  an  action  in  the  name 
of  defendant  against  the  obligor ;  and  that 
defendant  did  not,  although  often  request- 
ed so  to  do,  avow  and  justify  the  said  ac- 
tion, but  on  the  contrary  thereof  executeil 
a  release  to  the  obligor  of  all  actions, 
bonds,  &c.  by  reason  whereof  the  plaiutiff 
was  hindered  from  recovering  the  princi- 
pal and  interest,  his  costs  and  other  ex- 
pcnces :  upon  special  demurrer  to  this 
breach  it  was  held,  first,  that  the  averment 
of  request  was  unnecessary,  and  that  it 
therefore  required  no  twiuct,  inasmuch  as 
it  appeared  that  the  defendant  had,  by 
executing  the  release,  disabled  himself 
from  bringing  any  action  upon  the  bond. 
Secondly,  that  it  was  no  ground  of  de- 
murrer to  the  whole  breach,  that  the 
plaintiff  was  not  entitled  to  recover  the 
special  damage.  Amory  v.  Broderick,    329 

29.  Qtf.  If  a  plea  of  plaintiff's  bankruptcy 
since  last  continuance,  is  a  dilatory  plea, 
or  a  plea  in  bar.  Qu.  If  suck  a  plea  should 
not  set  out  proceedings  in  the  bankruptcy 
specially,  and  that  the  plaintiff  was  a  tra- 
der.    UnrlUyy,  Dixom,  501 

30.  If  a  declaration  amended  in  the  same 
term  as  delivered,  though  after  a  rule  to 
plead  be  given,  it  is  not  necessary  to  give 
a  fresh  i^ule  to  plead;  though  if  it  I.h 
amended  in  a  subsequent  term,  a  fresh 
rule  is  necessary.     Barry  v.  Lord  RodMty. 

332 

lil.  Where  bill  declared  on  was  "  for  value 

received  by  R,  H."  and  the  one  producc(l 
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was  for  falue  received  generally,  held  a 
lital  yaiiance.    Higkmairt  y,  FHrnnme. 

Pa;[e333 

32.  The  defiendant  caanot  ghre  in  endence 
lUeglditT  in  the  consideration  of  a  bond, 
wdeM  he  pleads  ipeciaUy.  Hmrmer  ▼. 
Rome.  334 

33.  Where  the  plaintilTs  name  was  stated 
kk  commencement  of  declaration  to  be 
Jmmtt  Tdl  Huickbu^  and  the  defendant 
demnmd  spedaHj,  that  the  plainCiiT  was 
named  throoghont  in  the  subsequent  part 
of  the  decbration,  <*  said  Jamtt**  only,  it 
was  held  snflicient,  becanse  mm  amttmt^ 
bnt  that  **  TM  "  was  part  of  the  lumame. 
HmicUfU  V.  GUbie.  335 

34.  If  a  speeial  sham  plea  be  so  framed  as 
to  msder  it  eipedient  for  the  plaintifTs 
attorney  to  consult  counsel,  the  court  will 
permit  the  pldntitrto  sign  judgment  as 
for  want  of  a  plea,  and  make  the  defSsnd- 
ant  or  his  attorney  pay  the  costs.  SMmH' 
boii  V,  Btrthmd.  335 

35.  A  parol  sneement,  giving  time  to  a 
prlnopal  oUlgor  of  a  bond,  cannot  be 
pleaded  at  law  as  a  defence  of  the  suretv. 
Hynwy  amd  aikert  r.  Prmdergass.  33l» 

36.  A  ooont,  sUting  ^  that  defendant  had 
and  leodved  for  plalntltf  a  sum  of  money, 
to  wit,  10#.  to  be  paid  by  defendant  to 
plaintiff  upon  request ;  yet  defendant,  not 
regarding  his  duty,  had  converted  and  dis- 
pMed  thmof  to  his  own  use,"  »  Udd  in 
mmmptUt  though  odonrably  in  f rooer,  and 
cannot  be  Joined  with  eounts  in  case ;  and 
it  te  demurrable  generally,  though  the  de- 
murrer goes  only  to  that  particular  count. 
OrUm  V.  BmUer.  343 

37.  A  demand  agdnst  a  surviving  partner 
as  snrvhfor,  may  be  joined  with  a  demand 
due  from  him,  as  if  he  were  solely  liable. 
OMmg  V.  ytmgkan.  436 

38.  Where  an  act  of  parliament  in  the  en- 
acting clauses  creates  a  power  to  do  cer- 
tain acts,  **  except  in  the  places  herein- 
after mentioned,"  and  the  exceptions  are 
oidy  specified  in  succeeding  clauses,  the 
party  claiming  under  a  right  derived  from 
such  power,  need  not  negative  such  ex- 
ceptions. 

l¥here  an  act  of  parliament  prescribes 
a  particular  remedy  for  an  offence,  it  does 
necessarily  take  away  the  parties'  remedy 
by  action ;  and  where  an  act  prohibited 
other  persons  than  the  scavenger  from 
carrying  away  dust  from  houses  in  certdu 
places,  under  a  penaltjr  of  10#.  to  be  re- 
covered before  a  magistrate,  it  was  held 
that  the  scavenger  might  stiU  have  hb 
remedy  for  an  injury  in  this  respect  by  ac- 
tion. Qu.  as  to  what  is  a  sumcicnt  pro- 
perty in  a  thing  to  miuntain  Uover.  ffard 
Y,  Bird,  582 


39.  A  declaration  hi  case  i^alnst  an  Eari, 
stating  the  Earl  to  have  been  **  summoo. 
ed  to  ansvier,"  instead  of ''  attached,"  b 
bad.      Hmtitr  ▼•  JSmri  rfDt  L&ndm. 

FsgeCSB 

40.  Inaction  of  MMM^Mtfl  fornae  and  occb- 
cupation  of  lodgii^  hjA.H.^  defeadaat's 
wife,  at  his  reqnest,  the  defeadaot  canaot 
plead  that  ^.  if.  was  not  Ms  wife,  as  sock 
plea  woidd  amoant  to  the  geaetal  isne, 
as  wen  as  tender  an  Imnmlrfial  issue. 

41.  A  plea,  Justifying  slandering  tiie  pbinliff 
as  a  jnstioe  of  the  peace,  of  pod^tiag 
fines  of  prisoners  whom  the  pbdotiff  hsd 
convicted^  shoidd  state  tiie  names  of  the 
parties  convicted,  and  of  whom  the  plsia- 
tiff  had  received  the  fines.  665 

42.  A  plea  (to  a  declaration  against  ateosat 
fJMT  not  uring  premises  In  hnshandBkemsn- 
ner,  in  repinnngfinioes^  ftc  on  his  implied 
promise  so  to  do),  that  the  fenees  becsoie 
oat  of  repair  by  natnml  decmy,  and  that 
thore  was  not  proper  wood  (without  spe- 
cifying it),  whidi  defendant  had  right  to 
cut  for  repairing  the  fences ;  and  tiiat  the 
plaintiff  ought  to  have  set  oat  pnoper  wood 
for  the  purpose  of  repairs,  which  phiatiff 
neglected  to  do,  withoat  averring  any  re- 
quest on  plaintiff  so  to  do,  or  a  enstom  of 
tiie  country  hn  this  respect,  is  bad.    IFU- 

JSM  w.  freedom.  685 

43.  A  mirioinder  of  action  against  husband 
and  wne,  may  be  taken  advantage  of  by 
general  demurrer.  M«y  r.  ffoiue  tmi 
Wife.  697 

44.  A  plea  (to  a  declaration  on  bond,  condi- 
tions amongst  other  things  for  the  pay- 
ment of  3,00il/.) ,  that  all  sums  of  money 
which  became  doe  on  the  bond  were  psid, 
may  be  replied  to  generally,  by  a  genenJ 
denial  of  the  words  of  the  plea,  without 
assigning  any  special  breach.  7W»cr  r. 
M*Namara,  Executor  of  M*Nmmara,  697 

PLENE  ADMlNISTRAVrr. 
.See  Plbadiro,  5.    ExxcuTom.    AAXiyis- 

TSATOn. 

POOR  RATE. 
SctMamdaIius,  7,  8, 10,  13. 

POSTEA. 

Where  the  Jury,  In  an  action  of  debt  00  S  & 
3  Edw,  6,  c.  13,  which  gives  treble  valoc, 
for  not  setting  out  tithes,  Ibund  damages 
which  amounted  only  to  the  single  valuf , 
held  that  the  court  could  not  amend  the 
jMffm,  by  entering  the  Terdict  for  the 
treble  vidue.  Sandfinrd  v.  Porter;  sad 
tame  v.  Chrkt,  351 
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POUNDAGE. 

Hie  sheriff  ii  not  eutlUed  to  poundage  on 
execotion,  upon  a  jodgment  of  mom  jtrot, 
Amm,  4.  Page  353 

PRACTICE. 
See  the  retpeeUoe  DMti^m^   Passim  ;   also 

ABATBMBNTy  4,  5.  ATTOKNBY,  3.  Db- 
CLARATlOIfy  1,3.  IwaOtRYy  1.  MO- 
TIONS, I,  3.  Nonpros.  PucAOiiro, 
21.    Strikimo  ovt  Plka8|  3. 

PRINCIPAL  AND  AGENT. 

An  aoctioiieer,  who  deUrcred  goods  wltliout 
recehrinr  the  price  fnm  the  pnrdiasef , 
was  held  liable,  on  a  declaration  for  not 
giving  a  fall  acomut  of  the  foil  produce 
of  the  goods.    Bnwn  v.  Staion.  363 

See  Bail,  40,  M.  ComnTMBifT,  1. 
Ejbctmbnt,  91.  Inspbction,  1,  2. 
Rbo.  Gsn.  4,  6,  14.  Trbasurbr  op 
County. 

A  prisoner  is  not  to  be  discharged  under 
Lords*  Act.  where  he  has  before  had  the 
benefit  of  the  general  Insolycnt  act.  Oa- 
louit  r.  Lemgimnt.  354 

PRIVATE  SECRETARY. 
See  Office,  Salb  of. 

PRIVILEGE. 
S€e  Arrbst,  1, 2,3.    Sbttino  asidb  Pbo- 

CSXOINOS,  6. 

PROCESS. 

Ste  DBCLAEATlOir,  1,  4.     laaBeOLARXTT, 

1»S,4,6. 

1.  Copy  of  ft  writ  agaiMt  Jelm  SU^dy  and 
notice  at  foot  to  appear  calling  the  defend- 
ant <*  JoAm  Stratford,  you  aro  senred,"  &c. 
was  held  to  be  a  Tariance  of  which  the  de- 
fendmt  could  not  araO  liimself  on  motion 
to  set  aside  serrice  of  process  for  iiregn- 
larity.     WUeom  ▼.  Sttgord^  355 

2.  John  in  the  writ,  and  J^eefk  in  the  no- 
tice, held  amendable,  and  therefort  a  rule 
to  set  aside  same  for  farreguhrity  was  re* 
fused.    BadgeU  y,  Lee.  355 

3.  A  writ  baring  a  wrong  return  win  not  be 
aided  by  a  correct  day  being  mcntfoned  in 
notice  to  appear,    ^mom.  356 


4.  Date  of  BttgMi  nodee  in  figures  imma- 
terial. WrUnotrigned  by  proper  deriu 
immaterial.  King's  title  not  material  in 
wf^    Amm.  PSg«3S6 

5 .  It  Is  not  hrregnlar  to  senre  process  err  n  after 
1 1  flt  dght,  process  not  being  within  the 
rule  as  to  serrice  of  notice,  &c.  before  10 
o^dock  at  i^t,  but  may  be  served  at  any 
time  of  the  night.    A9imu  357 

G.  The  sheriff  wlio  knowingly  arrests  a  man 
l^  a  wrong  name  is  a  tres|[»asser ;  but  If 
he  lias  talten  a  bail  bond  he  is  liable  to  an 
attachment  if  bail  above  be  not  perfected. 
Res  V.  Skertfff  MUdieeex.  357 

.      PROCHEIN  AML 

QjHff«,  If  the  Court  of  Kii^s  Bench  wiU 
grant  a  rule  foraneflicieBtjRnodMM«H<to 
be  appointed,  and  socnrity  to  be  given  for 
costs.  Motion  is  too  late,  after  aooviflg  to 
putofftriaL    Amm.  359 


raoDUcnoN  of  record. 

See  IRKEOULARITV,  U. 

prohiaition. 

1.  It  seems  that  prohibition  will  not  lie  to 
restrain  the  Court  of  Admiralty  from  tak- 
ing cognisance  of  a  suit  instituted  in  that 
court  by  a  majority  of  ship  owners,  as 
agidnst  an  individual  owner,  to  restore  the 
possession  of  the  ship's  registry,  in  order 
that  she  may  sail  on  her  voyage,    ^mom. 

2.  Ph>hibition  muted  to  an  eerlesbsOeid 
court,  on  behalf  of  the  plaintiff  in  that 
courts  in  a  sdft  for  tithes,  a  mmAw  having 
been  pleaded.  Hagward  v.  CuU^ord,    362 

PROMISSORY  NOTE. 

See  Bills  of  Exchange  and  Promissory 
Notes.    iNsoLYBirr  Debtor,  3. 


PUIS  DARRIEN  continuance  (PLEA 

OF). 

^Im  Pleamno,  35. 


QUARTER  SESSIONS. 
See  Sessions. 

QUI  TaM  ACTION. 
Set  Sbttino  aside  Frocehheos,  2. 
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QVO  WARRANTO. 
See  Spscial  Case,  2. 

1.  The  rule  is  Absolute  in  the  first  iDStance, 
tor  an  inspection  of  tlie  cofpon^n  books, 
where  a  quo  wmrmUo  is  depending.  Tke 
JQmg  w,  DravaMtUon.  Page  366 

3.  Under  particular  circumstances,  the  court 
will  sotler  a  disclaimer  to  be  entered  with- 
ontcosts.    Tke  King  y,  Hok.  366 

3.  Quo  wmrtmU  against  one  who  acted  after 
he  had  resigned,  by  writing,  bat  without 
deed.     Tke  ^mg  ▼.  Pa^,  367 

4.  QMstMDTMfofiNrezercisiiigtheoAceofa 
Justice  of  the  peace.    Tke  King  v.  — *-. 

368 

5.  Where  the  relator,  on  an  application  for 
a  fN»  wmrrtaUo  information,  is  the  legal 
adviser  of  the  defendant,  and  has  adrised 
Un  that  he  was  duly  elected,  the  court 
wDl  diacfaaxge  the  rule  for  the  fHo  wmrrtm- 
t9.    f%e  f&g  T.  Payne.  369 

6.  Retail  baker  is  not  ineligible  as  mayor, 
though  the  ofllcers  of  the  borough  settled 
the  assiie  of  bread  there.    Res  y.  Deame. 

370 

7.  Psrty  admitted  to  defend  the  defendant's 
title.  It  is  no  objection  to  qno  warroHto, 
that  it  is  a  frimdly  proceeding,  in  order 
that  the  party  might  disclaim.  Rex  ▼. 
Dr,  MttrakmU,  370 

8.  Rule  nid  granted  for  a  ouo  warranio, 
where  oontiauing  incompatioility,  though 
both  ottees  held  more  than  6  years.  Rex 
T.  Zdnffrenee  tmd  mtoiker,  371 

RATES. 
iSee  Poos  Rates.    Mandamus,  7, 10. 

RECOVERIES  AND  FINES. 
See  Reg.  G£K.  21. 

REGISTRY. 
iS«e  Prohibition,  1. 

RELEASE. 

See  Bills  op  Exchange,  8.  Landlord 
AND  Tenant,  1,2.  Pleadixo,  25,  28. 
Warrakt  of  ATTORNEir,  1.  Debtor 
AND  Creditor. 

RENDER. 
See  Bail,  4, 5,  54,  56, 57,  60. 

REMEDY. 
See  Setting  aside  Proceedings,  2. 

TRE»rAS9,  &c. 


RENT. 

See  Landlord  awd  Tenant,  3.  Bask- 

RUPT,  3. 

hAairs. 

See  Amiohbb  OF  Lrai R. 

REPLEVIN. 

See  Pleading,  6. 

The  plalfltiff  In  replerin  caniMt  plead  in  btr 
a  set-off  to  an  arowry  for  mt  Qu. 
Where  an  avowry,  stating  the  plaintiff  to 
have  held  onder  a  demlae,  at  the  yearly 
rent  of  317/.  without  atating  when  the  rest 
was  payable,  does  not  mean  that  the  rent 
was  payable  yesrly.     Lmyeock  v.  TkffmiL 

Page  531 

REPUCATION. 
See  NON  Pros. 

RETURNS  TO  WRITS. 

SeeresfeaiPekemdeofWRm.    ExECCTioii, 
1, 2.    Sheriffs,  2. 

ROLL. 

^teAlOENDltXNT,  1. 

RULES. 


To  plead  AMD  REPLY,  «0e  PLRADIRO,  21, 

30.~TonRiNGiNBoDT.  Sheriff,  3.— 
To  PRODUCE  Record,  MeSTRiRiMO  oit 
Pleas,  2. 

1.  A  rule  at  the  end  of  the  term  may,  by 
special  leave  of  the  court,  be  drawn  np  for 
three  days,    jinem.  372 

2.  Rule  for  a  cancUmm  obtained  on  Saier- 
ifay,  and  served  on  the  Sahtrday  night,  the 
term  ending  on  the  H^edtteeduy  following, 
is  sufficient ;  four  days  are  not  in  all  cases 
necessary  at  the  end  of  the  term.  Bred' 
skau>  V.  •  372 

3.  Rule  obtained  en  Sahtrday  for  Mendeff^ 
enlarged  of  course.  372 

REGULiE    GENERALES    Df    KING'S 

BENCH. 

4.  To  prevent  the  use  of  spirituous  Uquon 
in  the  King^  Bench  Prison,  and  empower- 
ing  the  Marshal  to  remove  olfenden 
thevinto  another  prison,  to  be  confined 
there  for  so  long  as  Marshal  shall  think 
fit,  not  exceeding  three  months.  373 

5.  To  prevent  the  setting  aside  a  regular  at- 
tachment against  sheriff  for  not  bringiog 
in  the  body,  or  the  itoyiog  proceeding  on 
bail  bond,  without  affidavit  of  merits,  or 
affidavit  that  applicaiiun  is  really  made  on 
behalfof  sheriff,  &c.  373 
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6.  To  diiicharge  rule  of  court  HUan  Term 
57  Geo,  3,  as  to  ordering  Master  of  Crown 
Office  to  vi^t  King's  Bench  Prison,  and 
order,  that  all  comjjteints  of  prisoners 
within  the  said  prisott  mutt  be  delirered 
to  Marshal  or  his  officer.  Page  374 

7.  Order,  that  notices  for  Justifying  bail  in 
person,  must  be  served  before  U  o'clock 
of  forenoon  of  the  day  for  which  notice 
ought  to  be  served,  except  where  further 
time  to  Justify  has  been  allowed,  in  which 
case  notice  must  be  served  before  three 
o'clock  in  the  afternoon  of  such  day.  374 

8.  Order,  that  defendant  in  ^ectment  shall 
specify  in  consent  rule  tiie  premises  for 
which  he  defends,  and  consent  that  on 
trial  he  will  admit  the  possession  of  the 
premises.  375 

9.  Order,  that  in  country  ejectments,  served 
before  essoign  days  of  Easter  or  Mkkad- 
mof  terms,  tenant  must  appear  within  four 
dvvs  after  end  of  such  term.  376 

Id.  Order,  that  in  rule  mri  for  setting  aride 
award,  objections  to  award,  &c.  must  be 
sUted.  376 

11.  Order,  that  if  two  or  more  notices  of 
bail  have  been  given  before  bail  appear  to 
justify,  costs  thereof  must  be  paid  before 
justification.  376 

12.  Order,  that  no  officer  under  Marshal 
shall  take  fee  for  inquiry  into  solvency, 
&c.  of  a  party  intending  to  take  the  bene- 
fit of  the  rules.  376 

13.  Order,  that  sealer  of  writs  shall  not  seal 
vifi,fa.  or  CO.  m.  without  judgment  paper, 
&c.  be  produced  to  him.  lliat  attorney 
must,  on  all  bailable  process,  writs  of  at- 
tachment, fi,  /«.  and  CO.  m.  indorse  de- 
fendant's place  of  abode,  &c.  That  to 
sign  judgment  on  cofpuwit,  cognovit  must 
be  produced  to  clerk  of  dockets,  and  filed 
with  him.  377 

14.  Order,  that  no  prisoner  intending  to 
take  benefit  of  insolvent  act,  shall  be  su- 
perseded by  plaintifT  discontinuing  to  pro- 
ceed in  action.  377 


RULES  IN  COMMON  PLEAS. 

I" 

15.  Order,  that  in  bailable  causes  for  1000/. 
and  upwards,  bail  may  jusUfy  in  lOOO/L 
lieyond  sum  sworn  to.  378 

16.  Order,  that  bail  may  justify  at  dtting  of 
the  court  only,  except  (under  circum- 
stances) on  the  last  day  of  term.         378 

17.  Order,  that  fines  must  be  left  at  the 
Cbirugrapher's  Office  fourteen  days  after 
passed ;  and  all  fines  in  King's  Silver  Of- 
fice must  be  carried  to  Chirographer*s  Of- 
fice. 378 

18.  Order,  that  rules  for  special  juries  must 
be  served,  and  cause  marked  in  Marshal's 


book  as  special  jury,  two  days  before  ad- 
journment-day in  Londpm  or  MidiUuex. 

Page  378 

19.  Order,  that  Seal  Office  lie  open  firom 
eleven  till  two,  and  firom  five  till  seven, 
during  term,  and  ten  days  after  issuable 
term,  and  one  week  after  anv  other,  and 
from  eleven  till  three  in  vacation.       379 

20.  Order,  that  rule  for  nqtertedeoM  of  de- 
fendant out  of  custody  of  warden,  &c 
must  be  filed,  upon  signing  n^ertedemt, 

379 

21.  Order,  that  no  motion  relating  to  a  fine 
or  recovery  shall  be  made  on  last  day  of 
term.  379 

22.  Order,  that  defiendant  In  ejectment  shall 
specify  in  consent  rule  premises  for  which 
he  defends,  and  consent  that  on  trial  he 
will  adm^  the  possession  of  premises. 

580 

23.  Order,  that  in  country  ^ectments,  serv- 
ed before  essoign  days  of  BnUr  or  Midi' 
moM  terms,  tenant  must  appear  irithin  four 
days  after  end  of  such  terms.  380 

24.  Order,  that  affidavit  on  motion  to  enter 
up  Judgment  on  old  warrant,  must  state 
that  defSendant  is  alive  on  a  day  in  tiie 
term.  ^1 

25.  Enabling  plalntUr  to  dedm  In  C.  P.  on 
pcooeai,  retomable  lail  return  of  the  term, 
so  as  to  have  a  plea  of  tiie  tenn.  381 

RULES  IN  ISXCHEQUER. 

26.  Order,  that  Justification  of  ball  mnst  be 
at  fitting  of  the  court  befoia  other  busi- 
ness. 381 

27.  Order,  that  all  motions  In  canaes  to  ba 
heard  before  Lord  Chief  Baron,  mail  be 
made  before  him  alone,  when  sitting  In 
court.  382 

28.  Order,  regulating  the  hearing  of  causes, 
petitions,  &C.  382 

29.  Regulating  hearing  of  ezoeptioos,  pleas, 
&c  in  equl^  and  law.  382 

30.  Exceptions  mnst  be  heard  al  dttlng  of 
the  court  before  motions.  383 

SATISFACTION. 
Ste  Pleadiiig,  14,  26. 

SCAVENGER. 
See  Plbadino,  38. 

SCIRE  FACIAS. 

See  Bail,  62.     Quarb  ex.  hon.    Error, 
3,4.    Pleading,  24. 

A  *cire  faciat  is  necessary,  where  an  degit  Is 
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■oC  awarded  wMdn  a  jtat  aad  a  day  alter 
Jodgownt  obliiMd.  Page  384 

SEAL  OPFICB. 
Sm  Em.  Obn.  19. 

SEALER  OP  WRITS. 
SwRm.Okn.  13. 

SECURirr  FOR  COSTS. 
AtCMna4,6,6,  7. 

aBDUcnoN. 

St€  llAITSm  AMD  SXaTANT^  1. 

SERVICE.      ^ 

OrPlOCBt,fCvPBOCtU»S.   OtDbclara- 
TIOM  IN  ElBCTMBHT,  Mt  EiECTMBNT. 

SESSIONS. 

Set  Orobe  of  Smioiff . 

Thii  oowt  will  not  interiere  wteh  tiiayiac- 
tibe  oftka  co«fflofQMi«flrScaloiie,im* 
it  awieaia  Id  be  imniffarty  wmm%  or 


■eieCyoT  aaeaallTiatobe  paid,  be  aot 
bdiV  Ibe  plidiitMr,  ia  aol  aeeetfaiy  in 
piiieaftfug  a  pd  tmm  action.       "        t. 


iflMManli 
u    Wbeio 


Ibey  would  at  tbeie  eeirioiii  enter  and 
leipitoy  and  Ivy  tMrappeel  with  effect  at 
the  following  ■Buione  ;  and  in  the  meaa 
tloM  a  neaodatfon  bad  taken  nlace  i^th 
tbe  respoodenti  ai  to  the  setuement  of 
the  pauper,  but  without  any  detennlnatioa^ 
U  was  beU  la  be  neeeesaiy  to  give  a  fraih 
notice  of  appeal  for  the  fiouowing  KflBiottSy 
to  entitle  the  appellanta  to  be  heard.  Th* 
King  T.  Tit  JmrtieefofStseg.  385 

SET-OFF. 

Sit  COYXNANT.     PlBADIICO,  14.     SBTTINO 

AfiDB  PkocBBsnreiy  3.    Rbflbi^in. 

1.  The  i^aintiff  being  an  auctioneer,  and 
ming  for  Uie  price  of  goods  sold  by  him  as 
such,  the  defendant  may  sel-off  a  debt  due 
to  him  from  the  principal  vendor.  JarvU 
T.  CkirfU.  387 

2.  In  an  aclkm  of  co?enant  the  defendant 
must  plead  a  set-off,  and  haFing  pleaded 
nm  €st/aehm,  and  riyen  notice  of  set-off, 
cannot  and!  bfanaen  of  it.  OUerthmo  ▼• 
T^OMfMoa.  388 

SETTING  ASIDE  AND  STAYING  FRO- 
CBEOVHiSS. 

Set  Costs,  14.    Irrxoularztt,  3,  4. 
1.  The  oouent  of  the  party  to  whom  the 


nKe392 

3.  The  oowt  will  aot  peercBt  tbe  jlsiBtiff 
frooi  proceeding  at  toe  sane  tine  bysc> 
1lo»  fer  a  Mss  ivtoni,  and  a  dUM»gm  to 
■uke  m  retani.    Anom,  39S 

3.  An  aeiloa  may  be  brought  in  a  saperior 
eoait,  when  tbe  damaad  la  abote  4<b. 
tbo^  it  be  ladnced  by  a  ael-ofl;    Gtied 

4.  The  Court  of  King^a  Bcnek  wQI  notitij 
procaedbigB  uMveiy  OB  aa  aSdant  that  tbe 
debt  was  naier  40*.    CM/wH  ▼.  D^ek, 

395 

5.  Actien  may  be  brought  In  Court  of  Gfiad 
Sessions  in  Wmkt^  for  goods  JeSteied  to 
a  earner  ui  ZtMubitf  but  reorivcd  at  GKr> 
iMWua  /  and  proceedings  in  action  ia  Mid' 
dfeica  stayed,  cansa  of  acooo  being  vader 
¥h.    Anmu  395 

f».  Tba  court  will  staypvooeodbga,  If  ade» 
fendant  be  sued  by  bDl  as  an  attorney, 
when  he  is  not  one.    JVmU  w,  — .    396 

SETTLEMENT. 
5er  SsaalONs. 

SHAM  PLEADING. 

Set  PLBADXNO,  34. 

SHEEP  WALK, 
See  Btiobbgb»  13. 

SHERIFF. 

See  Attachmbvt,  1, 4.  Poonimob.  Pio- 
CBSS,  6.    Rbo*  Gbk.  5. 

1.  Rule  for  an  attachment  against  an  under- 
sheriff,  on  the  death  of  the  aberiH^  dniog 
his  year,  under  3  G.  1,  c  15,  s.  8,  is  not 
abrolute  In  the  flrst  in^ance.    Anm,  389 

3.  Attachment  refoied  against  the  sheriff 
fcnr  not  selliuff  under  a  tiiefidSlij0fia»  esjMMi, 
where  lie  bad  letutned,  be  oonld  not  tell 
for  want  of  buyers.    Ammm  390 

3.  Where  there  wen  tlunea  defendants,  tvo 
of  whom  were  arrested  and  bailed,  aad  tbe 
plaintiff  toolL  an  asngunent  of  the  bail 
bonds;  and  as  to  the  third*  the  sheriff  ic 
turned  nor  ett  imveiUMs.  Under  tbeie  dr- 
cnmstanoes  the  court  dischaigad  the  mle 
to  bring  in  the  body.    Ammu  391 


SHIPS,  SHIP  OWNERS,  AND  SHIPPING' 
Sm  Cbartzbpartt.    Fbbioht.    DsMiiS- 

BAOB.      IJilUBANCB.       PrOHJBITIOH,  1. 
TBINiTT  HOUSB. 

I.  When  a  consignee  is  not  ready  to  recdrc 
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the  cirgo,  and  Ac  owota  of  the  ihip,  dc- 
atOBt  to  get  tltetr  ibip  clear,  anjoad  the 
cargn  md  cater  It  witb  Uic  eiciw,  but 
erToacoMly,  wberebf  tlie^  are  leiiadi 
bcM,  that  tbe  ahlp  owntn  arc  not  liable 
to  coaaifiKea  for  Ibe  dod  daUrerj  of  the 
mou,  ai  tha  bill  of  laiHag  did  not  propedy 
dcMribe  tba  nme.  S/antH  r.  Sli^ibci 
u>l  oiktTM.  Page  397 

\i.  Under  ■  claiue  In  an  act  of  parliament, 
exempting  ship*  froui  the  paj mcnt  of  the 
■anK  port  or  loll  dallea  "  more  than  once 
for  the  same  rojrage  bout  ont  and  home, 
uotwithKaading  *aeh  ship  or  venel  might 
go  oat  and  retnra  with  a  loading  of  goodi 
or  merchandiieB ;"  held,  that  ■  veuel 
baring  cleared  out  of  port  U  HhU  with  a 
car^  of  goods  for  AfagnJare,  on  tbe  coast 
of  Africa,  wbkb  she  dischaiged,  and  then 
took  in  another  cargo  for  Latdait,  dis- 
rharged  tbe  snme  at  London,  and  took  In 
s  cargo  for  /luiJ,  with  wblcb  she  arrived 
at  HmU,  cnutitiitod  two  dkdiKt  rojage*, 
aikd  not  within  tbe  eumption.  7%  Unci 
Comfotg  at  KiHgilm-upam-HmU  V.  Htmt- 
iMgfm.  597 

SIONATURB  OP  PLEAS. 
Sn  Vlbamno,  31. 

SIXTY  SWORN  CLBRKS. 
Si€  Baii.,  7. 

SLANDER. 

SttPi-zitoina,  41. 

"  He  bas  defnuiled  a  mealmau  of  a  roan 

horse,"  ara  not  actionable  words,  without 

special  damage.     /Uctenboa  y.  jiUeit,  in 

error.  657 

BPECIAL  CASE. 

1,  Rule  Did  granted  far  the     

admit  certain  facts  neccsaary  to 
question  in  a  special  case.    Bi^Ue  r.  ffol- 
tii.  398 

2.  Ruleiiiilgrantcdfbrtbcpoifmto  be  handed 
over  to  the  prosccntor,  and  for  Um  lo  be 
nt  liberty  to  cnler  np  jndgmcnt,  defendant 
having  neglected  to  neltle  the  case  re* 
serrcd  in  ^ta  warranlo,  for  usurping  office 
of  mayor  of  Ciifciufar.  Rtxv.SmilA.    398 

SPECIAL  JURY. 
&M  Ca»T»,  9.    JuDauBMT,  1.    Rui.  Gb*. 


SPIRITUOUS  LIQUORS. 
Stt  Rjio.  Gev.  4. 


STAKB-HOLOER. 
Stt  MoNRV  nan  tND  bbckivkd. 


1.  An  appraitemeat  doca  not  require  an 
award  stamp,  tboogh  In  fact  it  b  in  the 
natnieofanaward.    Perkauw,  PtlU.  Z99 

2.  A  stamp  is  only  necessary,  where  ■  paper 
is  used  incTidenceof  an  agraoment  direct- 
ly, and  not  where  it  ii  used  iaddently;  so 
it  is  CTideuee  of  au  acknowledgment  con- 
tained in  it,  tbuogb  not  stamped.  mtUan 
V.  Mallhtwi  aul  aiuther.  Page  399 

STATUTES  (CONSIKUCnON  OF). 

Sa  Const  SUCTION.    If  awDAHUI,  3. 

3  &  3  EDW.  VI.  c  13. 

5  &  6  EDW.  VI.  nlatbig  to  3*k  ^  qfrti. 

See  OrriCK,  Salb  of. 

8  &  9  WILUAH  m.  c.  II,  1.  B. 

SsrPluMKa,  S. 

3  GEO.  1.  cI5,  1.8. 

&f  Shbbiff,  I. 

2  GEO.  II.  c  M,  1. 4. 

Sn  CoNvicnow,  6. 

&GEO.  U.  cSO,  •.$. 

Stt  Pijuiuxa,  27. 
5  GEO.  II.  c  30,  ■.  32. 

Ac  BavKBUPT,  2. 

«  QBO.  II.  e.  14,  •■  1. 

Sn  NoTicB  OF  AcnoM. 

4  OfiO.  III.  c.  SS. 

jteBiLLior  £xcuaii«E,  II. 

13  GEO.  ni.  c.  B4. 

Stt  TuRNMu  Act. 

27  GEO.  m.  c  13. 

Stt  DnawBAUE. 
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27  GEO.  lU.  C.31. 
See  Dbawbace. 

33  GEO,  UI.  c.  54. 
See  Plbading,  23. 

41  GEO.  in.  c.  46. 
&eCo«TSj3.    Bail,  1. 

50  GEO.  IlL  c.  49.  8.  I. 
See  Oyuumeer;  1. 

S3  GEO.  UI.  c.  102. 
See  IlCtOLTElfT  Debtom,,  1. 

53  GEO.  m.  c.  113,  8.6. 
See  TftBAfUBBR  op  County. 

STATUTE  OF  FRAUDS. 
Sre  Fbaum,  Statutx  op. 

STATUTE  OF  UMITATIONS. 
See  Limit 4Tioicij  Statute  of. 

STAYING  PROCEEDINGS. 

See  Bail,  67»  Costs,  1,5,  6.  Indict- 
mbnt.  mobtoaoor  amd  mortoagbb. 
Plbadibg,  3.    Tbial,  2. 

OTRIKING  OUT  PLEAS,  &c. 

1.  On  a  moCkm  to  strike  out  the  plea  of  the 
geiienl  issue,  and  file  a  plea,  thatthe  plain- 
tiff was  coDTictcd  of  felooy,  the  defendant 
most  prodoee  a  certified  eopv  of  the  record 
of  oonnctaon,  and  prove  the  identity  of 
the  party  coancted«    Croker  t.  Sivewrighin 

400 

2.  Rule  to  produce  the  record  may  be  given, 
although  defendant  has  struck  out  i«ioin- 
der  of  mm/  Mr/  record.  When  a  motion  b 
opposed  in  first  instance,  no  costs  of  op- 
position  can  be  allowed,  though  notice  of 
motion  was  ginen.  Oerard  y,  CatkelL    407 

3.  If  a  cause,  where  there  is  joinder  on  de- 
murrer and  no  argument,  be  struck  out  of 
the  paper,  no  one  praying  judgment,  the 
cause  must  be  entered  de  moo.  Anon.   402 

SUBMISSION. 
See  Abbitratiok,  1. 

SUBP(£NA. 
^mEvidbncb,  11. 

When  an  officer  of  the  court  ifi  served  with 


a  ankfeam  dmeee  teemm,  to  produce  a  jndg- 
ment^book,  if  the  personal  attendancr  of 
the  olBcer  be  necessary,  be  must  be  in- 
formed so,  or  the  court  will  not  gnnt  an 
attachmeoi against  him,  his  cicik  having 
attended  with  the  book,  though  plaintiir 
was  nonsuited  in  consequence.  Benneti  v. 
Jemee.  Page  403 

SUNDAY. 
See  Ebrob,  3. 

SUPERFLUOUS  COUNTS. 
See  Pleading,  9. 

SUPERSEDEAS. 
See  Ebrob,  5.    Reg.  Gen.  14,  20. 

SURETY. 

See  Bills  op  Ebchargb,  8.   Guarantee. 
Pleading,  35.    Indemnitt. 

The  consideration  must  be  stated  on  the  face 
of  a  guarantee.  But  notice  of  nonpay 
ment  oy  principal  on  demand  on  surety, 
seems  necessary  to  be  averred  or  proved. 
Semb.  ••  credit,"  and  *'  usual  credit,**  srs 
synonymous.  Notice  to  produce,  serred 
at  eight  o'clock  of  evening  before  trial, 
too  late.    AtkintoH  t.  Carter.  403 

SURPRIZE. 
.S^  New  Trial,  5,  13. 

TAXATION. 

&e  Attorney,  1,4;  Costs,  10,  16.   Evi- 
dence, 9. 

TITHES. 

iSiee  Costs,  11.    Postea.    Probibitiox. 

Parol  compofdtlons  for  tithes  are  merely  per- 
sonal, and  cease  with  the  occupatioo  of 
the  tenant.  The  compoaitioo  paid  by  the 
former  occupier  is  jnrima/acie  evidence  of 
^uc.     Payion,  derk,  t.  Kirkby,        405 

TOLL. 
See  TuRNPiEE  Act. 

1.  An  act  of  parliament,  exempting  carts, 
&c  IcMul^  with  manure,  from  tolls,  ex- 
empts them  from  toll  if  they  are  gmnf 
empty  to  fetch  manure.  Harruon  v. 
James.  547 

2.  Under  an  exemption  from  toll  in  an  act 
of  parliament  for  carts  carrying  compost, 
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&c.  or  any  thing  whataocTer  used  in  the 
manuring  of  land,  the  carriage  of  lime  is 
not  exempt.  The  words  "  or  any  thing 
whatsoever  used  in  the  manuring  of  Umd," 
were  considered  as  only  applying  to  the 
carriage  of  ploughs,  harrows,  and  such 
like  instruments.    Kimg  r.  Gomgh.        655 

TOWER. 
See  Arrest,  23. 

TRADE. 

A  bond  bv  an  apothecary,  not  to  set  up 
business  within  20  miles,  is  not  illegal,  as 
in  restraint  of  trade.     Hayward  v.  Young. 

407 

.  An  agreement  between  two  conch  masters 

not  to  oppose  each  other,  or  charge  higher 

prices,  is  legal.     Heam  v.  Griffin.         407 

TRANSPORTATION. 
Sre  Bail,  51. 

TRAVERSE. 
See  Pleading,  6. 

TREASURER  OF  COUNTY. 


A  rule  upon  the  treasurer  of  Miiidiesex,  to 
pay  over  money  to  the  treasorer  of  the 
county  of  Surrey  ^  for  the  expense  of  re- 
lieving a  prisoner  in  the  King's  Bench  and 
Marshalsea  prisons,  on  the  53  Geo,  3, 
c.  113,  s.  6,  refused,  because  a  demand 
and  refusal  were  not  sworn  to.  ff.  D. 
MaiHwaring,  Esq.  T^caturer  of  County  of 
MidiUacx.  409 

TRESPASS. 

5reBAiL,71.  Declaration, 4.  Etidence, 
6.  Insolvent  Debtor,  1.  Limita- 
tions, Statute  of.  PLSADiNOy  15, 
19.    Process,  6. 

1.  The  landlord  of  a  tenant  from  year  to 
year,  thoogh  there  is  no  reservation  of  the 
timber  on  the  premises,  may  support  tres- 
pass  vi  ef  armu  against  a  third  person,  for 
carrying  it  away  after  it  has  been  cut 
down.     Ward  v.  Andrtwt.  63^ 

MESNE  PROFITS. 

2.  A  joint  action  for  mesne  profits  may  be 
supported  by  several  lessors  of  plaintiff  in 
ejectment  after  recovery  therein,  although 
there  were  only  separate  demises  by  each. 
Charmer  and  Plestow  v.  UimgoH.  410 


TRIAL. 

See  Abatement,  3.      Judgment,  1,  2. 
Pleading,  2. 

1.  An  affidavit,  that  a  material  witness  is 
not  likely  to  return  till  a  dav  therein  men- 
tioned, impliedly  swears  that  he  is  ex- 
pected then.    AnoH,  411 

2.  The  court  will  not  put  off  the  trial  of  a 
cause,  brought  by  the  aailgiices  of  a  bank- 
rupt, because  a  petition  is  pending  against 
the  commission  of  bankruptcy.  jiMtignees 
of V .  411 

TRINITY  HOUSE. 

The  Trinity  House  have  a  right  to  the  duW 
of  ballastage  of  skreened  garden  gravel, 
though  not  Uken  from  the  T^tmet.  Qu. 
Whether  gravel  taken  from  the  river  Ijea 
is  within  the  jurisdiction  of  the  Trinity 
House.  TkeMoMter^fFardtM^tudAuUt' 
antM  of  the  Guild  FVatemiiyf  or  Brotherhood 
of  the  nuat  Gloriaui  and  U$ulMded  Trmity, 
and  of  St.  Ctemeni,  in  the  ParUh  rfDespt- 
ford  Stroudy  in  the  County  of  Kent,  v.  Sta- 
plei.  689 

TROVER. 
See  Pleading,  36,  38.    DxcLAKATiONy  4. 

TRUSTEES. 

See  AbbitkaTioN,  2. 

An  act  of  parliament,  authorizing  trustees  to 
improve  public  streets,  and  to  sell  waste 
lands,  to  defray  the  expeoces  of  such  im- 
provements, and  to  use  the  money  ariang 
from  such  sales  in  such  inaiiBcr  as  they 
shall  think  fit,  for  the  carrying  the  par- 
poses  of  the  act  into  execution,  does  not 
authorise  them  to  expend  such  money  in 
the  oppositioB  of  a  bill  in  piriiiimnt, 
which,  if  passed^:  wonki  torn  out  ^isad- 
vantageons  to  the  purposes  of  theiocaier 
act.    ^dward^  v.  WUtm.  €10 

TURNPIKE  ACT. 

1.  The  exemption  in  the  General  Tuninl^e 
Act,  13  Geo.  3,  c.  84,  frppi.  payment  of 
.toll  by  a  passenger  crossing  a  load,  l^ld 
not  going  100  yards  thereon,  is  confined 
to  carriages  merely  crossing  the  road. 
Philbpt  Y.Harper.  412 

2.  A  notice  of  action  under  an  act  of  parlia- 
ment against  a  tollgate-keeper,  **  for  de- 
manding and  taking  of  me  toll  for  i^  in 
respect  of  certain  matters  and  tUngs  par- 
ticularly mentioned  and  exempted  from 
toll,  In  and  by  a  certain  act  of  psrliim^ity 
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inthled/'  &c.  if  too  mcertaln,  and  bad. 
FVtemtm  T.  Ume.  Pafe  673 

UNDEXTAKINO. 

A  general  mdertaldiif  by  an  attorney  to  ap- 
pear to  pcoceMy  dofs  not  oblige  him  to 
pot  in  bal  to  bailable  procev.  jtmm.  415 


UNUQinDATBD  DAMAGES. 

S$g  INIOLTSHT  DbBTOR,  1. 

USAGE. 

Sm  EriDENCEy  4. 

USB  AND  OCCUPATION. 
Sm  PLBADIHGy  11, 40. 

VARIANCE. 
Sm  Dbclaiatiov,  4.    Plbadiiio,  31. 

VENDmONI  ETfPONAS. 
Sm  Shxrift,  2. 

VENDOR  AND  PURCHASER. 
See  SvT-OFF,  1.    Warranty. 

llieTendorof  a  hone,  who  reecinds  the  con- 
tract, b  Uable  to  the  parchaaer  lor  the 
keep  of  the  hone  during  the  time  he  kept 
it,  nron  the  day  of  the  contract.  Khtg  v. 
Pfiet.  416 

VENUE. 

Set  IVDICTXENT,  2. 

1.  y\  —I  rhaijuil  in  actk>n  for  aaaanlt,  rale 
afaaolnlelnmtinglance.  Skepkerdr.ffaa, 

417 

2.  A  motion  Id  change  the  vemu  cannot  be 
■ndt  by  one  of  three  defendanta,  without 
tin  coneent  of  the  other  two,  notwith- 
■taniiag  they  had  enftered  judgawnt  by 
dfeftnlt,  and  ccdlnded  witfi  the  plaintiff, 
aa  it  was  tuggeated,  to  irithhoU  their  con- 
aent    jfnom,  417 

3.  The  imdng  of  the  writ  b  material  en- 
denoe  In  aa  action  fiv  an  escape,  lo  aa  to 
enable  the  pbintlff  to  bring  back  the 
wenm  to  MUber,  on  tiie  moal  under- 
takfaig ;  and  therefoie  in  such  action  the 
MNMe  cannot  be  dianged  from  MdOMX  to 
IfertkmmpteMkire  on  a  rule  niti,    Awm. 

41S 

4.  Rfde  fiM  muted  to  change  vemif  from 
Lfmdm  to  Jbri,  four  witnenea  U?ing  at 
Letiie^  tad  oidy  one  of  the  thcts  occurring 
In  lAmAm,    Awn,  418 

5.  Ridei«W|ptmnted  to  change  the  venue  fh>m 


Fori  III  Xiiaiiii,  the  wii 

Immd  iihenMn,  who  woidd  be  ataKBt  at 

dw  time  of  tiw  Far*  aidiea.    AUhmmr. 

SmAr.  9m  ^19 

6.  The  coortwUlnlhae  a  rale  to  change  tk 

MMW  in  an  action  on 

Ihoogh  thwe  waa  a  ticw  pnyed, 

no   preponderating    circnmatanees  vere 

shewn  to  make  the  changing  of  the  vam 

necessarr.    JbiMu  419 

7«  A  penal  action  ibr  non  reaidence  mati  be 

brtraght  in  the  county  in  which  tiie  firiBg 

bsltnated.    Wkiitkmd r.  W^pme.       430 

VIEW. 

Hie  court  wiU  only  onder  particajar  dr- 
oumstanccs  grant  a  view  in  an  indictmcit 
for  peijuiy  ;  but  a  Tiew  will  be  fcfoKd,i< 
there  be  any  risk  of  its  mblcadi^g  the  jarr. 
Awm.  422 

VERDICT. 
&«  Ejectment,  1. 

VESTRY-BOOK. 
See  Mandamus,  8. 

WAIVER. 
A«  Warrant  of  Attornrt,  1. 

WARRANT  OP  ATTORNEV. 
See  Baron  and  Fxme.    Reg.  Gen.  24. 

1.  A  subsequent  andgnmcnt  of  goods  for  tlic 
sum  secured  by  a  warrant  of  attorney,  i* 
not  a  wuYer  of  the  warrant  of  attoreey. 
Anon.  423 

2.  Where  the  pluntiff  brought  an  actioo 
upon  an  annut^  deed,  and  afterwards  took 
a  warrant  of  attorney  for  the  sum  due, 
with  a  proid^n,  that  if  within  a  cectua 
time  the  annuity  was  not  paid,  he  sboald 
be  at  liberty  to  take  out  execution  for  the 
sum  specified,  together  with  all  costi  ia- 
curred  for  or  by  reason  of  the  nonpaymcot 
of  tiw  annuity  (  held,  that  ha  was  not  si 
Uberty  nnter  this  daoae,  to  take  oatese- 
cution  for  the  coata  of  the  action.  Dekwe 
T.  MMU  4» 

WARRANTY. 

A  cough,  unless  proved  to  be  of  4|uile  a  tem- 
porary nature,  is  an  unsoimdnesa ;  and  s 
verdict  for  the  defendant  waa  held  wreag, 
though  the  horse  had  the  nest  day  after 
the  warranty,  bean  rode  a  hunting*  When 
it  is  through  the  error  of  the  jary,  s 
new  trial  b  aranted  on  payment  of  coats; 
but  it  is  otherwise  when  through  tbcir 
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mifoondiict  t  thinigli  an  afBdavit  of  the 
miacondnct  of  the  jary  wu  produced 
when  the  rak  niH  wm  nunrcd  for,  yet  as  it 
was  not  referred  to  in  the  mle  niri,  it  can- 
not be  made  oac  of  when  the  rule  absolute 
Is  mored ;  for  the  mle  ntti  not  being  drawn 
ap  upon  reading  it,  the  other  party  liad  no 
notioB  of  it  It  may  be  made  part  of  the 
rule,  that  the  Judge's  notn  of  tlie  eri- 
dence  of  an  aged  witness  should  be  read  in 
eridenoe,  in  case  he  could  not  attend ;  but 
is  unnecessary  for  legal  evidence  between 
the  same   parties.     SkiUUoe  v.  €Uwridge, 

Page  425 

WATERMEN. 

Set  CoNvicTioif,  6, 

WINCHESTER  BUSHEL. 
&e  Certiorari,  1. 


WITHDRAWING  PLEAS. 
Set  Striking  out  Piju8»  1. 

WITNESS. 

See  Etidencb,  2»  3, 5,  7, 9, 10,  II.  Bail, 
59.  Bankrupt,  1.  Bills  of  Exchange, 
67.  Certiorari,  1.  Inspxction,  3. 
New  Trial,  ly  8.  SuBvaHA.  Trial,  I. 
Venue,  4,  5.    Warravtt.     Coirvic. 

TION,  1,4. 

WORDS. 
See  SlandKR* 

WRITS. 

Set  rejipeciive  Hemii  of. 


TMR    END. 


W.  Pople,  Printer, 
Q7>  Cliancery  Lane. 
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